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x>F    THE    RIGHTS    OF    THINGS. 


CHAPTER      THE      flRST. 


OF     PROPERTY,      IN     OBNERAL. 


THE  former  book  of  thefe  commentaries  having 
treated  at  large  of  the  jura  ptrjonarufn^  or  fuch^ 
rights  aii4  duties  as  are  annexed  to  the  perfons 
of  men»  the  objefls  of  our  inquiry  in  this  fecond  book 
will  be  the  jura  rerumt  or,  thofe  rights  which  a  man  may 
acquire  in  and  to  fuch  external  things  as  are  unconneAed 
with  his  perfon.  Thefe  are  what  the  writers  on  natural 
law  ftile  the  rights  of  dominioflf  or  property,  concerning 
the  nature  and  original  of  which  I  (hall  firft  premife  a 
few  obfenrationSf  before  I  proceed  to  diftribute  and  confider 
Wb  fereral  objefti; 

t'oi^.  IL  B  ThIeb 


a  f  A/  R  I  c  H  T  s  Book  II. 

There  Is  nothing  which  fo  generally  (hikes  the  imagina- 
tion, and  engages  the  afie£lions  of  mankind^  as  the.  right  of 
{property ;  or  that  fole  and  defpotic  dominion  which  one  maa 
claims  and  exercifes  over  the  external  things  of  the  world, 
in  total  excluGon  of  the  right  of  any  other  individual  in  the 
oniTerfe.  And  yet  there  are  very  ftfw,  that  will  give  them- 
felves  the  trouble  to  confider  the  original  and  foundation  of 
this  right.  Pleafed  as  we  are  with  the  pofleflk>n^  wc  feem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  if  fearful  of  fome  defe£l  in  our  title ;  or  at  bed  we  re(]^ 
fatisfied  with  the  deciGon  of  the  laws  in  our  favour,  without 
examining  the  reafon  or  authority  upon  which  thofe  laws  have 
been  built.  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  defccnt  from  our  ancef- 
torsy  or  by'  the  laft  will  and  teftament  of  the  dying  owner  ; 
not  caring  to  refleA  that  (accurately  and  ftridily  fpeaking) 
there  is  no  foundation  in  nature  or  in  natural  law,  why  m 
^et  of  words  upon  parchment  (hould  convey  the  dominion  o£ 
land  \  why  the  fon  (hould  have  a  right  to  exclude  his  fellow- 
creatures  from  a  determinate  fpot  of  ground,  becaufe  his  father 
had  done  fo  before  him;  or  why  the  occupier  of  a  particular 
field  or  of  a  jewel,  when  lying  on  his  death- bed  and  no  longer 
able  to  maintain  poflefHon,  ihould  be  entitled  to  tell  the  reft  , 
of  the  world  which  of  them  (hould  enjoy  it  after  him.  Thefe 
inquhries^  it  nkoft  be  owned,  would  be  ufekfs  and  even 
troublefome  in  common  life.  It  is  well  if  the  mafs  of  man* 
kind  will  obey  the  laws  when  made,  without  Ccrutinizing  too 
nicely  into  the  reafons  of  making  them.  But,  when  law  is 
to  be  confidered  not  only  as  matter  of  pra6\ice,  but  alfo  as  a 
rational  fcience,  it  cannot  be  improper  or  ufclefs  to  examine 
more  deeply  the  rudiments  and  grounds  of  thefe  poCtive  con« 
ftitutions  of  fociety. 

Ik  the  beginning  of  the  world,  w«  are  informed  hy  holy 
.writ,  the  all-bountiful  creator  gave- to  man  <<  dominion  over 
-**  aU  the  earth ;  and  over  tlie  fi(h  of  the  fe:^  and  over  the 
:**  ftFwl  oi  the  air,  and  over  every  IvKing.  t^i^g  tliat  movet^ 
-**  upon  |h^  ^r.tji  *•"./  T^^^.^  the  only  |rue  and  ioHd  foun-. 

■  Ccn<  i.  sSk  .'.  .    ^   -  -.    . 
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dadoa  of  man's  dominion  orer  external  tfiings,  whatevet' 
airy  metaphyGcal  notions  may  have  been  ftarted  by  fanciful 
mriters  upon  this  fubjed.  The  earth  therefore,  and  alt 
things  therein,  are  the  general  property  of  all  mankind,  ex-^' 
dufive  of  other  beings,  from  the  immediate  gift  of  the  creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
feafenaUe  to  fuppofe,  that  all  was  in  common  among  them, 
and  that  every  one  took  from  the  public  (lock  to  his  own  ufe 
fach  things  as  his  immediate  neceflities  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life  \  and  might  perhaps* 
ftill  have  anfwered  them  had  it  been  poflTible  for  mankind  to 
have  remained  in  a  date  of  primeval  fimplicity :  as  may  be 
Golleded  from  the  manners  of  many  American  nations  when 
firft  difcoveredby  the  Europeans;  and  from  the  ancient  method 
of  living  among  the  firil  Europeans  themfelves,  if  we  may 
credit  either  the  memorials  of  them  preferved  in  the  golden 
age  of  the  poets,  or  the  uniform  accounts  given  by  hiftorians 
of  thofe  times,  wherein  **  erant  omnim  commuttta  et  indivifa 
••  omnibus f  ve/uti  unum  cunBis  patrimonium  ejfet  *•*'  Not  that 
this  communion  of  goods  fcctns  ever  to  have  been  applicable, 
even  in  the  earlieft  ages,  to  ought  but  the  fuhjlance  of  the 
thing ;  nor  could  it  be  extended  to  the  ufe  of  it.  For,  by 
the  law  of  nature  and  reafon,  he,  who  firit  began  to  ufe  it, 
acquired  therein  a  kind  of  tranGent  property,  that  hfted  fo 
long  a;  he  was  ufing  it,  and  ho  longer  ^ :  or,  to  fpeak  with 
|;reater  preciGon,  the  right  of  pofleiGon  continued  for  the 
fame  thne  only  that  the  aB  tii  pofieflion  hfted.  Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular  5  yet  whoever  was  in  thp 
oecupation  of  any  determined  fpot  of  it,  i<^  rc(t,  for  (hade, 
or  the  Iike>  acquired  for  the  time  a  fort  of  ownerlhip,  frbni. 
which  it  would  have  been  unjuR,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  forces  but^e  inftant  that  he 
quilted  the  ufe  or  occupation  of  it^  another  might  feife  it 

^  Joftifl.  I  4^.  €.  I.  *  Bttbgff.  P^  1. 4.  c  4- 
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without  injuftice.  Thus  alfo  a  vine  or  othet  tree  might  be 
£ud  to  be  in  common,  as  all  men  were  equally  entitled  to  it's 
produce ;  and  yet  any  private  individual  might  gain  the  folc 
property  of  the  firuit,  which  he  had  gathered  for  his  own 
repaft.  A  doJirine  well  illuilrated  by  Cicero,  who  compares 
the  world  to  a  great  theatre,  which  is  common  to  the  publicj^ 
and  yet  the.  place  which  any  man  has  taken  is  for  the  time 
his  own  ^. 

But  when  mankind  increafed  in  number,  craft,  and  am- 
bition, it  became  neceflary  to  entertain  conceptions^of  more 
permanent  dominion  \  and  to  appropriate  to  individuals  not 
the  immediate  ufe  only,  but  the  v<r^  fuhjiance  of  the  thing  to 
be  ufed.     Otherwife  innumerable  tumults  mud  have  arifen^ 
and  the  good  order  of  the  world  be  continually  broken  and 
difturbed,  while  a  variety  of  perfons  were  ftriving  who  fhould 
get  the  firft  occupation  of  the  fame  thing,  or  difputing  which 
of  them  had  ad^ualiy  gained  it.     As  human  life  alfo  grew 
more  and  more  refined,  abundance  of  conveniences  were  de« 
vifed  to  render  it  more  eafy,  commodious,  iXiA  agreeable  ;  as, 
habitations  for  ihelter  and  fafety,  and  raiment  for  warmth 
and  decency.   But  no  man  would  be  at  the  trouble  to  provide 
either,  fo  long  as  he  had  only  an  ufufru£luary  property  in 
them,  which  was  to  ceafe  the  inftant  that  he  quitted  poiIef« 
fion ; — if,  as  foon  as  he  walked  out  of  his  tent,  or  palled 
off  his  garment,  the  next  (tranger  who  came  by  would  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other.    In  the  cafe 
of  habitations  in  particular,  it  was  natural  to  obferve,  that 
even  the  brute  creation,  to  M^hom  every  thing  elfe  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  efpecially  for  the  prot?£l.ion  of  their  young  ;  that 
the  birds  of  the  air  had  nefls,  and  the  beads  of  the  field  had 
caverns,  the  inyafion  of  which  they  edeemed  a  very  flagrant 
injudice,  and  would  facrifice  their  lives  to  preferve  them. 
Hence  a  property  was  fooh  edablifhed  in  every  man's  houfe 
and  home-dall  \  which  feem  to  have  been  originally  mere 
temporary  huts  or  moveable  cabins,  fuited  to  the  defign  of 


^  S^Btmaimidum  tbeatrutn^  cum  commuKe  Jit,  rtBi  talHtn  did  f9fffi»  'tjm  tjpi 
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providence  for  more  fpeedily  peopling  the  eartlij  and  fuited  to 
the  wandering  life  of  their  owners,  before  any  extenfive  pro« 
perty  in  the  foil  or  ground  was  eftablilhed.  And  there  can 
be  no  doubt,  but  that  moveables  of  every  kind  became  fooner 
appropriated  than  the  permanent  fubftantial  foil :  partly  be* 
caufe  they  were  more  fufceptible  of  a  long  occupaiicy,  which 
might  be  continued  for  months  together  without  any  fenfible 
interruption,  and  at  length  by  ufage  ripen  into  an  eftablifli* 
ed  right ;  but  principally  becaufe  few  of  them  could  be  fit 
£or  ufe,  till  improved  and  meliorated  by  the  bodily  labour  of 
the  occupant :  which  bodily  labour,  beftowed  upon  any 
fubjed  which  before  lay  in  common  to  all  men,  is  univerfally 
allowed  to  give  the  faired  and  moft  itafonable  title  to  an  ex;* 
dufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there- 
fore  a  more  early  confideratlon.  Such,  as  were  not  contented 
with  the  fpontaneous  produ£l  of  the  earth,  fought  for  a  more 
folid  refrefliment  in  the  fleih  of  beafts,  which  they  obtained 
by  hunting.  But  the  frequent  difappointments,  incident  to 
that  method  of  provifion,  induced  them  to  gather  together 
fach  animals  as  were  of  a  more  tame  and  fequacious  nature  $ 
and  to  eftablilh  a  permanent  property  in  their  flocks  and  herds, 
in  order  to  fuftain  themfelves  in  a  lefs  precarious  manner, 
"partly  by  the  milk  of  the  dams,  and  partly  by  the  flefh  of  the 
young.  The  fupport  of  thefe  their  cattle  made  the  article  of 
water  alfo  a  very  important  point.  And  therefore  the  book 
of  Gencfis  (the  moft  venerably  monument  of  antiquity,  con- 
fidered  merely  with  a  view  to  hiftory)  will  furniih  us  with 
frequent  inftances  pf  violent  contentions  concerning  wells  ( 
the  e;cclunve  property  of  which  appears  to  have  been  eftabjiflied 
in  the  firft  digger  or  occupant,  even  in  fuch  places  where  the 
ground  and  herbage  remained  yet  in  common.  Thus  we  5nd 
Abraham,  who  was  but  a  fojourner,  aflerting  his  right  to  a 
well  in  the  county  of  Abimelech,  and  exa£ting  an  oath  for 
his iecurity,  **  becaufe  he  had  digged  that  well  *."  And  Ifaac, 
ibovLi  ninety  years  afterwards,  reclaimed  this  his  father's 

'  Gen.  xzi.  39. 
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property  i  tnd,  after  mach  contentioa  with  the 
waa  fufiered  to  eajoy  it  ia  peace  ^ 

All  this  while  the  foil  and  pafture  of  the  eatdi  remained 
ftill  in  common  as  before,  and  open  to  erery  occupant :  e3> 
cept  perhaps  in  the  neighbonrhbod  of  towna,  where  the  nc^ 
ceflity  of  a  fole  and  exduEve  property  in  lands  (for  die  fake 
of  agriculture)  was  earlier  felt,  and  dierefore  more  readfly 
eomplied  with.    Otherwife,  when  the  multitude  of  men  and 
^atdehad  confumed  every  convenience  on  one  fpot  of  gtoand^ 
it  was  deemed  a  natural  right  to  feife  upon  and  occupy  fuch 
other  lands  as  would  more  eafily  fupply  their  neceffities* 
This  pradice  is  ftill  retained  amclng  the  wild  and  uncultivat- 
ed nadons  that  have  never  heen  formed  into  civil  dates,  like 
the  Tartars  and  others  in  the  eaft }  where  the  climate  itfelf, 
and  the  boundlHs  extent  gf  their  territory,  confpire  to  retain 
them  (lili  in  the  fame  favage  ftate  of  vagrant  liberty,  which 
was  univeifal  in  the  earlieft  ages ;  and  which  Tacitus  informs 
us  continued  among  the  Germans  till  the  decline  of  the  Ro* 
man  empire  s.     We  have  alfo  a  llriking  example  of  the  fame 
kind  in  the  hiftory  of  Abraham  and  his  nephew  Lot  *.  When 
their  joint  fubflance  became  fo  great,  that  padure  and  other 
conveniences  grew  fcarce,  the  natural  confequence  was  that 
a  flrife  arofe  between  their  fervants  9  fo  that  it  was  no  longer 
practicable  to  dwell  together.    This  contention  Abraham 
thus  endeavoured  to  compofe:  **  let  there  be  no  ftrife,  I  pray 
^'  thee,  between  thee  and  me.     Is  not  the  whole  land  before 
•'  thee.^  Separate  thyfelf,  I  pray  thee,  from  me.  If  thou  wilt 
<*  take  the  left  hand,  then  I  will  go  to  the  right  j  or  if  thou 
«  depart  to  the  right  hand,  then  I  will  go  to  the  left."    This 
plainly  implies  an  acknowledged  right,  in  either,  to  occupy 
whatever  ground  he  pleafed,  that  was  not  pre-occupied  by 
other  tribes.  *^  And  Lot  lifted  up  his  eyes,  .9nd  beheld  alt 
<*  the  plain  of  Jordan,  that  it  was  well  watered  every  where, 
«'  even  as  the  garden  of  the  Lord.    Then  Lot  qhofe  him  all 
<<  the  plain  of  Jordan,  and  journeyed  eaft ;    and  Abraham 
<<  dwelt  in  the  land  of  Canaan.*'  ' 


f  Gen.  xx-fu  i  $.  189  &e,  eampuh  >'  ffnais,  flof^*  Dt  mor^  Ctr,  1 6^ 

9  Coluvt  dijcreti  et  divtrfi-^  utfoiu^  ut        >  Geo.  ^.  Jiiil. 
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Upon  the  fame  principle  was  founded  the  right  of  mignu- 
tioiiy  or  fending  coloniee  to  find  out  new  habitations,  whoa 
the  mother-^country  was  overcharged  with  inhabitants;  which 
was  pradifed  as  well  by  the  Phoenicians  and  Greeksi  as  the 
Germansy  Scythians,  and  other  northern  people.  And,  (o 
long  as  it  was  confined  to  the  (locking  and  cultivation  of  dt- 
fert  uninhabited  countries,  it  kept  ftri^^ly  within  the  limits 
of  the  law  of  nature.  But  how  far  the  Ibifing  on  countries 
already  peopled,  and  driving  out  or  maflacring  the  innocent 
and  defencelefs  natives,  merely  becaufc  they  differed  from 
their  invaders  in  language,  in  religion,  in  cuftomt,  in  go* 
yemment,  or  in  colour  :  how  far  fuch  a  eondu£%  was  con* 
fonant  to  nature,  to  reafon,  or  to  chrtftiantty,  deferved  well 
to  be'  confidered  by  thofe,  who  have  rendered  tfieir  names 
immortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  be* 
came  more  difficult  to  find  out  new  fpots  to  inhabit,  without 
encroaching  upon  former  occupants  :  and,  by  conftantly 
occupying  the  fame  individual  fpot,  the  fruits  of  the  earth 
were  confumed,  and  it's  fpontaneous  produce  deftroyed, 
without  any  proviGon  for  a  future  fupply  or  fucceflion.  It 
therefore  became  neccflary  to  purfuc  fomc  regular  method  of 
providing  a  conftant  fubfidence;  and  this  neceflity  produced^ 
or  at  lead  promoted  and  encouraged,  the  art  of  agriculture. 
And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
fequence,  introduced  and  eftablifhed  the  idea  of  a  more  per« 
manent  property  in  th^  foil,  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce  • 
her  fruits  in  fuf&cient  quantities,  without  the  afliftance  of 
tillage  :  but  who  would  be  at  the  pains  of  cilling  it,  if  ano* 
ther  might  watch  an  opportunity  to  feife  upon  and  enjoy  the 
produ£l  of  his  indullry,  art,  and  labour?  Had  not  there- 
fore a  feparate  property  in  lands,  as  well  as  moveables,  been 
vefted  in  fome  individuals,  the  world  muft  have  continued  z 
foreft,  and  men  have  been  mere  animals  of  prey  i  which^ 
according  to  fome  philofophers,  is  the  genuine  (late  of  na- 
ture«  Whereat  now  (£6  gracioufly  has  pipvidence  interwoven 
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our  dutj  and  our  happinefs  together)  the  refult  of  this  rcrj 
sieceQit]r  has  been  the  ennobling  of  the  human  fpecics*  by 
giving  it  opportunities  of  improving  it's  ratiottml  faculties»  as 
well  as  of  exerting  it's  natural.  Neceffity  begat  property  : 
and,  in  order  to  infure  that  property^  recturfe  was  had  to  civil 
focietyj  which  brought  along  with  it  a  long  train  of  infe- 
parable  concomitants  (  ftates,  government,  laws»  punifli* 
mentSf  and  the  public  exercife  of  religious  duties.  Thus 
conne£led  together,  it  was  found  that  a  part  only  of  fociety 
was  fufficient  to  provide^  by  their  manual  labourj  for  the 
aeceflary  fubfiftence  of  all ;  and  leifure  was  given  to  others 
to  cultivate  the  human  mind,  to  invent  ufeful  arts,  and  to 
lay  the  foundations  of  fcicoce.  i 

The  only  queftion  remaining  id,  how  this  property  became 
adually  veiled :  or  what  it  is  that  gave  a  man  an  exclufive 
iright  to  retain  in  a  permanent  manner  that  fpecific  land, 
which  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  obfcrvcd  that  occupancy 
gave  the  right  to  the  temporary  ufe  pf  the  fojl,  fo  it  is  agreed 
upon  all  hand^  that  pccifpancy  gave  alfo  the  original  right  to 
the  permanent  property  in  the  fuhfiana  of  the  earth  itfelf ; 
which  excludes  every  one  elfe  but  the  owner  from  the  ufe  of 
it.  There  is  indeed  fome  difference  among  the  writers  on 
natural  law^  concerning  the  reafon  why  occupancy  (hould 
convey  this  right,  and  invef^  one  with  this  abfulute  property : 
protius  and  PuffenJorf  infifting,  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  afTent  of  all  mankind, 
that  the  firft  occupant  (hould  become  the  owner ;  and  )5ar- 
beyrac,  Titius,  Mr.  {jocke,  and  others,  holding,  that  there 
is  no  fuch  implied  aflent,  neither  is  it  neccHary  that  there 
fhould  be  \  for  that  the  very  a£l  of  occupancy,  alone,  being 
a  degree  of  bodily  labour,  is,  from  a  principle  of  natural 
juftice,  without  any  confcnt  or  compaA,  fufBcient  of  itfelf 
to  gain  a  title.  A  difpute  that  favours  too  much  of  nice  and 
fchplaftic  refinement  ( i ) !  However,  both  fides  agree  in  thi^. 


(i )  But  it  is  of  great  importance  that  moral  obligations  and  the 
irudimei^ts  pf  laws  Ihoul^  be  referred  to  true  and  inteUigible  princi- 
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diat  occupancy  is  tbe  thing  by  which  the  title  was  in  fa£l 
originallj  gained ;  every  man  feiGug  to  his  own  continued 

plesy  fuch  as  the  minds  of  ferious  and  weU'difpofed  men  cait 
rely  upon  with  confidence  and  fatUfadion. 

Mr.  Locke  fays,  **  that  the  labour  of  a  man's  body,  and  the 
**  work  of  his  hands,  we  may  fay  are  properly  his.  Whatfoevcr 
**  then  he  removes  out  of  the  flate  that  nature  hath  provided  and 
**  left  It  in,  he  hath  mixed  his  labour  with,  and  joined  to  it  fome* 
**  thing  that  ii  his  own,  and  thereby  makes  it  his  property.*' 
(On  Gov.  ^•5-) 

But  this  argument  feems  to  be  a  pcliuo  frtTtctfii;  for  mixing  la* 
bour  with  a  thing,  can  iignify  only  to  make  an  alteration  in  it*s 
Hiape  or  form ;  and  if  I  had  a  right  to  the  fubftance,  before  any 
labour  was  beftowed  upob  it,  that  right  dill  adheres  to  all  that  re- 
maina  of  the  fubflance,  whatever  changes  it  may  h^ve  undergone : 
if  I  had  no  right  before,  it  is  clear  that  I  have  none  after ;  and  we 
have  not  advanced  a  fingle  iicp  by  this  demonftration. 

>  The  atccount  of  Grotius  and  Puffcndorf,  who  maintain  that  the 
origin  and  inviolability  of  property  are  founded  upon  a  tacit  pro- 
mife  or  compact,  and  therefore  we  cannot  invade  another's  pro*- 
perty  without  a  violation  of  a  promife  or  a  breach  of  good  faith, 
feems  equally,  or  more,  fuperfiuous  and  inconclufive. 

There  appears  to  be  juli  the  fame  neccfiity  to  call  in  the  aid  of 
a  promife  to  account  for,  or  enforce,  every  other  moral  obligation, 
and  to  fay  that  men  are  bound  not  to  beat  or  murder  each  other, 
becaufe  they  have  promifed  not  to  do  fo.  Men  are  bound  to  fulill 
(heir  contracts  and  engagements,  becaufe  fociety  could  net  other- 
wife  exjil ;  men  are  bound  to  refrain  from  another's  property,  be- 
caufe likewife  fociety  could  not  otherwife  ex  ill.  Nothing  there- 
fore is  gained  by  refolving  one  obligation  into  the  other. 

But  how,  or  when,  then,  does  propeity  commence?  I  conceive 
no  better  anfwer  can  b^  given>  than  by  occupancy,  or  when  any  thing 
is  feparated  for  private  ufe  from  the  common  (lores  of  nature.  This  is 
agreeable  to  the  reafon  and  fentiments  of  mankind,  prior  to  dll  civil 
cftablifhments.  When  an  untutored  Jndian  has  fet  before  him  the 
fruit  which  he  has  plucked  from  the  tree  that  proteds  him  from 
the  heat  of  the  fun,  and  the  (hell  of  water  raifcd  from  the  foun- 
tain that  fprings  at  his  feet  j  if  he  is  driven  by  any  daring  intruder 
fx^n^  this  repafti  fo  eafy  to  be  replacedi  he  iuilantly  feels  and  re- 

\  fents 


'^  The  Rights  Book  IT. 

ufe  fuch  fpots  of  ground  ts  he  found  moft  agreeable  to  his 
own  convenience,  provided  he  found  them  unoccupied  by 
any  one  clfe.  .   . 

PROPEftTTy  both  in  lands  and  moveablesy  being  thus  ori- 
ginally acquired  by  the  firft  taker,  which  taking  amounts  to 
a  declaration  that  he  intends  to  appropriate  the  thing  to  his 
own  ufe,  it  remains  in  him,  by  the  principles  of  univerfal  law, 
till  fuch  time  as  he  does  fome  other  aA  which  (hews  an  in- 
tention to  abandon  it;  for  then  it  becomes,  naturally  fpeak- 
ing,  puhlidjuru  once  more,  and  is  liable  to  be  again  appro- 
priated by  the  next  occupant.  So  if  one  is  poflefled  of  a 
jewel,  and  cafts  it  into  the  fea  or  a  public  highway,  thts  is 
fach  an  exprefs  derelifiion,  that  a  property  will  be  vefted  in 
the  firft  fortunate  finder  that  will  feife  it  to  his  own  ufe.  But 
if  he  hides  it  privately  in  the  earth  or  other  fecret  place,  and 
it  is  difcovered,  the  finder  acquires  no  property  therein ;  for 
the  owner  hath  not  by  this  ad  declared  any  intention  to 
abandon  it,  but  rather  the  contrary ;  and  if  he  lofes  or  drops 
it  by  accident,  it  cannot  be  coUeded  from  thence,  that  he 
defigned  to  quit  the  pofieflion ;  and  therefore  in  fuch  a  cafe 
the  property  ftill  remains  in  the  lofer,  who  may  claim  it  again 
of  the  finder.  And  this,  we  may  remember,  is  the  do&rine 
of  the  law  of  England,  with  relation  to  treafure  trove*. 

• 

-  But  this  method,  of  one  man^s  abandoning  his  property, 
-and  another  feifing  the  vacant  poffeflion,  however  well 
founded  in  theory,  could  not  long  fubTifl:  in  fa£i.  It  was  cal- 
culated merely  for  the  rudiments  of  civil  fociety,  and  necef. 
farily  ceafed  among  the  complicated  interefts  and  artificial 
refinements  of  polite  and  eftablifhed  governments.  In  thefe 
it  was  found,  that  what  became  inconvenient  or  ufelefs  to 
one  man,  was  highly  convenient  and  ufeful  to  another ;  who 
was  ready  to  give  in  exchange  for  it  fome  equivalent,  that 

'  See  VoL  I.  pag.  195. 


fcnts  the  violation  of  that  law  of  property,  which  nature  hcrfelf  baa 
written  upon  the  hearts  of  aU  mankind, 

was 


wa$  equally  defirahle  to  the  former  proprietor.  Tbu8  mutual 
convenience  introduced  commercial  traffic,  and  the  reciprocal 
transfer  of  property  by  falci  grant,  or  conveyance:  which 
may  be  confidered  either  as  a  continuance  of  the  original  pof-  E  10  3 
iei&on  which  the  firft  occupant  had;  or  as  an  abandoning  of 
the  thing  by  the  prefent  owner,  and  an  immediate  fucceffive 
occupancy  of  the  {ame  by  the  new  proprietor.  The  voluntary 
dereliction  of  the  owner,  and  delivering  the  pofleilion  to  aa« 
other  individual,  amount  to  a  transfer  of  the  property ;  the 
proprietor  declaring  his  intention  no  longer  to  accupy  the 
thing  himfelf,  but  that  his  own  rignt  of  occupancy  Qiall  be 
yefted  in  the  new  acquirer.  Or,  taken  in  the  other  light,  if 
I  agree  to  part  with  an  acre  of  my  land  toTitius,  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  the 
property:  and  Titius  being  the  only  or  fird  man  acquainted  ' 
with  fuch  my  intention,  immediately  fteps  in  and  feifes  the 
vacant  pofieffion :  thus  the  confent  exprefled  by  the  convey- 
ance gives  Titius  a  goo(l  right  againfl  me;  and  pofleilion,  or 
occupancy,  confirms  that  right  againft  all  the  world  bcfidcs(2}. 

,  The  mod  univerfal  and  effcCtnil  way  of  abandoning  pro- 
pej;ty,  isby  the  death  of  the  occupant:  when,  both  the  aQual 
pofieffion  and  intention  of  keeping  pofllffion  ceafing,  the 
^perty  which  is  founded  upon  fuch  pofieffion  and  intention, 
pught  alfo  to  ceafe  of  cofirfe.  For,  naturally  fpeaking,  the 
inftant  a  man  ceafes  to  be,  he  ceafes  to  have  any  dominion : 
elfe,  if  he  had  a  right  to  difpofe  of  his  acquifitions  one  mo- 
ment beyond  his  life,  he  would  alfo  have  a  right  to  direA 
their  difpofal  for  a  million  of  ages  after  him ;  which  would 
be  highly  abfurd  and  inconvenient.    AH  property  mud  there- 


(a)  Upon  whatever  principle  the  right  to  property  is  founded, 
the  power  of  giving  and  transferring  Teems  to  follow  as  a  natural 
confequence;  ifthe  hunter  and  the  fiiherman  exchange  the  produce 
•f  their  toils,  so  one  ever  dlfputed  the  validity  of  the  contrad,  or 
the  continuance  of  the  original  title.  This  does  not  feem  to  be 
aptly  explained  by  occupancy,  for  it  cannot  be  iaid  that  in  fuch  n 
faic  there  is  cyqr  a  vacancy  of  pofieffion. 
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fore  ceafe  upon  deathi  confidering  men  as  abfolate  indivr* 
duals*  and  uneonneAed  with  civil  focietj :  for  then,  by  the 
principles  before  e(labli(hed|  the  next  immediate  occupant 
would  acquire  a  right  in  all  that  the  deceafcd  pofleflrd.     But 
as»  under  civilized  governments  which  are  calculated  for  the 
peace  of  mankind,  fuch  a  conftitution  would  be  produAire 
of  endlefs  difturbances,  the  univerfal  law  of  almoft  every  na- 
tion (which  i$  a  kind  of  fecondary  law  of  nature)  has  either 
given  the  dying  perfon  a  power  of  continuing  his  property, 
by  difpofing  of  his  poflcflions  by  will)  or,  in  cafe  he  neglcAs 
to  difpofe  of  it,  or  is  not  permitted  to  make  any  dirp'>fition 
[  II  ]]  at  all,  the  municipal  law  of  the  country  then  fteps  in,  and 
declares  who  (hall  be  the  fuccefibr,  reprefentative,  or  heir,  of 
the  dcceafed ;  that  is,  who  alone  (hall  have  a  right  to  enter 
upon  this  vacant  pofieflion,  in  order  to  avoid  that  confufion, 
which  it's  becoming  again  common  would  occafion*^.     And 
farther,  in  cafe  no  tedament  be  permitted  by  the  law,  or 
none  be  made,  and  no  heir  can  be  found  fo  qualitied  as  the 
law  requires,  dill,  to  prevent  the  robuft  title  of  occupancy 
from  again  taking'  place,  the  doftrine  of  efcheats  is  adopted 
in  almoft  every  country  5  whereby  the  fovereign  of  the  ftate, 
and  thofe  who  claim  under  his  authority,  are  the  ultimate 
heirs,  and  fucceed  to  thofe  inheritances^  to  which  no  other 
title  can  be  formed* 

The  right  of  inheriunce,  or  defcent  to  the  children  and 
relations  of  the  deceafcd,  feems  to  have  been  allowed  much 
eaylier  than  the  right  of  devifing  by  teftamcnt.  We  are  apt 
to  conceive  at  firft  view  that  it  has  nature  on  it's  fide;  yet 
we  often  miftake  for  nature  what  we  find  eftablifhed  by  long 
and  inveterate  cuftom.  It  is  certainly  a  wife  and  efFeduaf 
but  clearly  a  political,  eftablifhmcnt ;  fince  the  permanent 
right  of  property,  veiled  in  the  anccftor  himfelf,  was  no  mi* 

! 

k  It  IS  principally  to  prevent  any  va-  heritance  does  not  fo  properly  defcenci, 

cancy  of  pofTeffiooj  that  the  civil  law  as  continue  in  the  hands  of  the  rurrivor 

confiders  father  and  fon  m  one  perfon  i  Ff.  28.  «•  i). 
io  that  upon  the  death  of  either,  \h^  in- 
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tural^  but  merdy  a  Wv/7,  right  (3).  It  is  true,  that  the  tranf- 
miflfton  of  one's  pofleffions  to  pofterity  has  an  evident  tendencf 
to  make  a  roan  a  good  citizen  and  a  ufeful  member  of  fociety : 
it'fets  the  paffions  on  the  fide  of  duty,  and  prompts  a  man  to 
deferve  well  of  the  public,  when  he  is  fure  that  the  reward  of 
bis  feryices  will  not  die  with  himfelf,  but  be  tranfmitted  to 
&ofe  with  whom  he  is  connedied  by  the  deareft  and  mod 
tender  affedions.     Yet,  reafonable  as  this  foundation  of  the 


(3)1  cannot  agree  with  the  learned  Commentator,  that  the  per- 
manent right  of  property  vefted  in  the  anceftor  himfelf  (that  is, 
for  his  life),  is  not  a  natural,  but  merely  a  civil  right. 

I  have  endeavoured  to  (hew  (Note  i,)  that  the  notion  of  property 
it  univerfal,  and  is  fuggeftcd  to  the  mind  of  man  by  reafon  and 
nature,  prior  to  all  poiitiTe  inftitutions  and  civilized  refinements. 
(See  alfo  Vol.  iv.  p.  9.  n.  4.)  If  the  laws  of  the  land  were  fuf- 
pended,  we  ifaonld  be  under  the  fame  moral  and.naturd  obligation 
to  re/rain  from  invading  each  other's  property,  as  from  attacking 
and  aflaulting  each  other's  perfons.  And  I  am  obh'ged  alfo  to  diffir 
from  the  learned  Judge,  and  aU  writers  upon  general  law,  who 
maintain,  that  children  have  no  better  claim  by  nature  to  fuccecd 
to  the  property  of  their  deceafed  parents  than  (Irangers;  and  that 
the  preference  given  to  them,  originates  folely  in  political  cftablifh- 
ments.  (See  the  Editor's  diftin^lions  between  natural  and  pofitive 
hiws,  VoL  i.  p.  58.  n.  7. )  I  know  no  other  criterion  by  which  we  can 
determine  any  rule  or  obligation  to  be  founded  in  nature,  than  it's 
umVerfality ;  and  by  inquiring  whether  it  is  not,  and  has  not  been» 
in  all  countries  and  ages,  agreeable  to  the  feelings,  alFedUons,  and 
reafon  of  mankind.  The  affc^ion  of  parents  towards  their  children 
is  the  mod  powerful  and  univerfal  principle  which  nature  has  planted 
in  the  human  breaft ;  and  it  cannot  be  conceived,  even  i\\  the  moft 
favage  flate,  that  any  one  is  fp  deftitute  of  that  affedUon  and  of  rea- 
fon, who  would  not  revolt  at  the  pofition,  that  a  ftranger  has  as 
good  a  right  as  his  children  to  the  property  of  a  deceafed  parent. 

Hdredet  fuccefforefque  fui  cutque  liheriy  feems  not  to  have  been 
confined  to  the  woods  of  Germany,  but  to  be  one  of  the  firft  laws 
in  the  code  of  nature  ;  though  pofitive  inftitutions  may  hare 
thought  it  prudent  to  kave  the  parent  the  full  difpofition  of  his  pro- 
perty after  his  death,  or  to  regulate  the  fhares  of  the  chfidren,  n^en 
the  parent's  will  is  unknown. 

right 
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right  of  inheritance  may  fccm,  it  is  probiWe  that  ita  imme- 
diate original  arofe  not  from  fpccularions  altogether  fo  deli- 
cate and  refined,  and,  if  not  from  fortuitous  circumftanceg, 
atleaft  from  a  plainer  arid  more  fimplc  principle.  •  A  man*» 
children  or  neareft  relations  are  ufaally  about  him  on  hi*- 
C  12  3  death-bed,  and  arc  the  earlieft  witneffcs  of  his  deccafe.  Thef 
became  therefore  generally  the  next  immediate  occupants,  till 
at  length  in  procefs  of  rime  this  frequent  ufage  ripened  into 
geaeral  law.  And  therefore  alfo  in  the  caxlicft  ages,  on  failure 
of  children,  a  man's  fcnrants  bom  under  his  roof  were  al- 
lowed to  be  his  heirs ;  being  immediately  on  the  fpot  when, 
he  died  For  we  find  the  old  patriarch  Abraham  cxprcfsly 
declaring,  that «  fincc  God  had  given  him  no  feed,  his  ftcw- 
»  ard  Eliezer,  one  born  in  his  houfe,  was  his  heir  K*' 

.  WHitB  property  continued  only  for  life,  teftamcnts  were 
mfekfs  afid  unknown  ;  and,  when  it  becaiQe  inheritable,  the 
inheritance  was  long  indcfeafible,  and  the  children  or  heirs 
at  law  were  incapable  of  cxclufion  by  will.  Till  at  length 
it  was  found,  that  fo  ftrift  a  rule  of  inheritance  made  heirs 
difobcdient  and  hcadftrong,  defrauded  creditors  of  their  jud 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  as  the  exigence  of  their  families  re- 
quired; This  introduced  pretty  generally  the  right  of  dif- 
pofing  of  one's  property^  or  a  part  of  it,  by  Ufiament ;  that 
10,  by  written  or  oral  indrudions  properly  wtneffedznA  ait* 
Aenticated,  according  to  the  flemfure  of  the  deceafed ;  which 
tr€  therefore  emphatically  Itile  his  wiH.  This  was  eilabHflied 
in  fome  coj^^ntries  much  later  than  in  others.  With  us  ia 
England,  till  modern  times,  a  man  could  only  difpofe  of  one 
third  of  his  moveables  from  his  wife  and  children ;  and,  in 
general,  no  will  was  permitted  of  lands  till  the  reign  of 
Henry  the  eighth ;  and  then  only  of  a  certain  portion  :  for 
it  was  not  till  after  the  reftorarion  that  the  power  of  devtfing 
real  property  became  fo  univerlal  as  at  prefent  {4). 

1  Goi.  XT.  3. 

,  ,  i«-  ■iiiaiii"  I''  " 

S'^xtg    42  Hen.  VIIT.  c.  I .  an  focagc  lands  were  made  dcvifabfe^ 

and  two  thirds  of  lands  of  miKtary  tenure ;  when  thefc  at  the  re- 

^  ftoratiois 
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.  Wills  theitefDre  and  teftameots,  rights  of  inheritance  and 
f  ttcccffions,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accotdingly  are  in  all  refpe£bs  regulated  by  them  %  - 
cyery  di(lin£i  country  having  different  ceremonies  and  requi- 
iUes  to  make  a  tcftament  completely  valid :  neither  does  any 
thing  vary  more  than  the  right  of  inheritance  under  different 
national  eftabliihments.     In  England  particularly,  this  di«  C  '3  1 
▼erfity  is  carried  to  fuch  a  length,  as  if  it  had  been  meant 
to  point  out  the  power  of  the  laws  in  regulating  the  fuccef* 
fioA  to  property,  and  how  futile  every  claim  mud  be,  that  haa 
not  it's  foundation  in  the  pofitive  rules  of  the  ftace.     In  per« 
fonal  eftates  the  father  may  fucceed  to  his  children  |  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the 
remoteft  pof&bility :  in  general  only  the  eldeft  fon,  in  Tome 
places  only  the  youngeft,  in  others  all  the  fons  together^, 
have  a  right  to  fucceed  to  the  inheritance :  in  real  eftatct 
males  are  preferred  to  females,  and  the  eldeft  male  will  ufu- 
ally  exclude  the  reft  $  in  the  divifion  of  perfonal  eftates,  the 
females  of  equal  degree  are  admitted  together  with  the  males, ' 
no  right  of  primogeniture  is  allowed. 


This  one  conGderation  may  help  to  remove  the  fcmplea 
of  many  well-meaning  perfons,  who  fet  up  a  miftaken  can* 
fcience  in  oppofition  to  the  rules  of  law.  If  a  nun  difin« 
hcrits  his  foo,  by  a  will  duly  executed,  and  leaves  his'eftate 
to  a  ftranger,  there  are  many  who  confider  this  proceeding  aa 
contrary  to  natural  juftice ;  while  others  fo  fcrupuloufly  ad* 
here  to  the  fuppofed  intention  of  the  dead,  that  if  a  will  o£ 
lands  be  attefted  by  only  tnvo  witnefles  inftead  of  tiree^  which 
the  law  requires,  they  are  apt  to  imagine  that  the  heir  ia 
bound  in  confcience  to  relinquifli  his  title  to  thedevifee*  But 
both  of  them  certainly  proceed  upon  very  erroneous  princi* 
pies,  as  if,  on  the  one  hand,  the  fon  had  by  nature  a  right 
to  fucceed  to  his  father's  lands  ^  or  as  if,  on  the  other  haod» 
the  owner  was  by  nature  entitled  to  dired  the  fucoeiSon  o£. 


ftantion  were  converted  into  focage  tenure,  all  lands  bectane  de- 
viiAfale,  fiune  copyholds  excepted.    See  p»  375. 

his 
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his  propertf  after  hit  own  deceafc.  Whereas  the  law  of  na» 
tore  fuggefts,  that  on  the  death  .of  the  pofleflbr  the  eftate  (honU 
again  become  common,  and  be  open  to  the  next  occupant, 
^nlcfs  other  wife  ordered  for  the  fake  of  civil  peace  by  the  po» 
fitivc  law  of  fociety.  The  po6tive  law  at  fociety,  which  is 
with  us  the  municipal  law  of  England ,  dire&s  it  to  veft  in 
fuch  perfon  as  the  lad  proprietor  (hail  by  will,  attended  with 
certain  requifites,  appoint ;  and,  in  defcA  of  fuch  appoint- 
ment, to  go  to  fome  particular  perfon,  who  from  the  refult 
C  ^4  3  of  certain  local  conftitutions,  appears  to  be  the  heir  at  ItW. 
Hence  it  follows,  that,  where  the  appointment  is  regularly 
made,  there  cannot  be  a  (hadow  of  right  .in  any  one  but  the 
perfon  appointed  :  and,  where  the  neceflary  requifites  are 
omitted,  the  right  of  the  heir  is  equally  ftrong  and  built  upon 
as  folid  a  foundation,  as  the  right  of  the  devifee  would  have 
becn»  fuppofing  fuch  requifites  were  obferved. 

Bar,  after  all,  there  are  fome  few  things,  which,  not- 
withftandlng  the  general  introdu£fcion  and  continuance  of 
property,  muft  dill  unavoidably  remain  in  common  ;  being, 
fuch  wherein  nothing  but  an  ufufru£iuary  property  is  capa* 
ble  of  being  had :  and  therefore  they  ftill  belong  to  the  fird 
occupant,  during  the  time  he  holds  poflcflion  of  them,  and 
BO  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water ;  which  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences : 
fuch  alfo  are  the  generality  of  thofe  animals  which  are  faid 
to  ht  ferae  naturae^  or  of  a  wild  and  untapeable  difpofition : 
which  any  man  may  feife  upon  and  keep  for  his  own  ufe  or 
pleafurc.  All  thefe  things^  fo  long  as  they  remain  in  poflef^ 
fion,  every  man  has  a  right  to  enjoy  without  difturbance  ; 
but  if  once  they  efcape  from  his  cuftody,  *or  he  voluntarily 
abandons  the  ufe  of  them,  they  return  to  the  common  (lock, 
and  any  man  elfe  has  an  equal  right  to  feife  and  enjoy  them 
afterwards. 

Agaik  ;  there  are  other  things,  in  which  a  permanent 
property  maj  fubfift>  nQt  only  as  to  the  temporary  ufe^  but* 

alfa 
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alfo  the  folid  fubftance ;  and  which  yet  would  be  frequently 
found  without  a  proprietor,  had  not  the  wifdom  of  the  law 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are 
forefts  and  other  waile  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  diftribution  of  lands ;  fuch  alfo 
are  vrrecks,  eftrays,  and  that  fpecies  of  wild  animals  which 
the  arbitrary  conftitutions  of  pofitive  law  have  diftinguiflied 
from  the  reft  by  the  well-known  appellation  of  game.  With 
regard  to  thefe  and  fome  others,  as  difturbances  and  quarrels 
Would  frequently  arife  among  individualsj  contending  about 
the  acquifition  of  this  fpecies  of  property  by  firft  occupancy^  [  i  C  1 
the  law  has  therefore  wifely  cut  up  the  root  of  difienfion,  by 
▼efting  the  things  themfelves  in  the  fovereign  of  the  ftate : 
orelfe  in  his  reprefentatives  appointed  and  authorifed  by  him, 
being  ufually  the  lords  of  manors  ( 5 }.  And  thus  the  legislature 
of  England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety,  the  peace  and  fecurity  of  individuals,  by  fteadily  pur« 
fuing  that  wife  and  orderly  maxim,  of  afBgning  to  every  thing 
capable  of  ownerfliip  a  legal  and  determinate  owner. 


(5)  The  learned  Judge  has  frequently  repeated  in  his  comments 
aries,  that  all  the  game  belongs  to  the  king,  or  to  his  grantees, 
being  ufually  the  lords  of  manors.  This  is  a  dodrine  which  the 
editor  is  obliged  to  controvert.  His  reafons  and  authorities  arc 
Sated  atlaige  in  a  note  to  page  419. 
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0?  REAL  PROPERTY;    and,   first,  of 
CORPOREAL  HEREDITAMENTa 
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THE  objefts  of  dominion  or  property  tifc  thwgri  aS¥6is«^ 
tra'diftirigiiifhcd  frOm  perfons  :  atid  tilings'  are  Vy-  the 
law  of  England  diftributed  into  two' kin cfi ;' tilings  W«/, -aucf 
things  perfonaL  "Things  Teal  are  fuch  as  -arc  permanent^ 
fixed,  and  lAimoveabte;  which  canmit  be 'carncd'Oi*ti  of  their 
place  ;  as  la7)ds  and  lie nements :  things  perfonal  are  goods, 
iponeyy  and  all  other  moveables ;  which  mujr  attend  the 
ownei^s  perfoh  wherever  he  thinks  proper  to  ^o,^  ^  . 

*  •  •  r 

In  treating  of  things  real,  let  us  confider,  firft,  their  fe- 
reral  forts  or  kinds ;  fecondly,  the  tenures  by  which  they 
may  be  holded  \  thirdly,  the  eftates  which  may  be  had  in 
them  ;  and,  fourthly,  the  title  to  them,  and  the  manner  of 
acquiring  and  lofing  it. 

First,  with  regard  to  their  feveral  forts  or  kinds,  things 
real  arc  ufually  faid  to  confift  in  lands,  tenement*,  or  here- 
ditaments. Land  comprehends  all  things  of  a  permanent, 
fubftantial  nature  ;  being  a  Ti^rd  of  a  very  extenfive  figt^iH- 
cation,  as  will  prefently  appear  more  at  large.  Tenemeniiz  a 
word  of  ftill  greater  extent,  aud  though  in  it's  vulgar  accept- 

9  atiou 
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*«tiM  kis  ottly  applied  to  houfes  atid  other  Imildtngs,  yet  in 
it's  6tig!nal,  proper^  and  legal  fenfC}  it  fignifics  erery  thing 
that  may  be  BoUen^  provided  it  be  of  a  permanent  nature; 
Whether  It  be  of  ^  fubftantial  and  fcnGble,  or  of  an  unfub- 
ftantia!  ideal  kind.  Thus  iiberum  tenementumy  franktenement, 
or  freehold,  is  applicable"  ndt  only  to  lands  and  other  folid 
objetlS)  but  alfo  to  officer,  retits,  commons,  and  the  like  ^; 
audi  as  lands  and  houles  are  tenemenCs,  fo  is  an  ad'vowfono. 
tenement;  and  a  franchife,  art  offiee,  a  right  of  commofii  a 
pe^rtige,  or  other  property  of  the  like  unfubftamial  kind/are, 
all  of  them,  legally  fpcafcing,  tenements**  But  an  hereil* 
tamentf  fays  fir  Edward  Coke%  is  by  much  the'largeft  and 
mod  comprehenGve  expreflion  :  for  it  includes  ndt  only  lands 
and  tenements,  but  whatfoerer  may  be  tnkerited^  be  it  cor- 
poreal, 01  incorporeal,  real,  perfonal,  or  mixed.  Thui  dh 
heir-loom,  or  implement  of  furniture  which  by  cuftom  dtf- 
fceads  to  the  heir  togetlrer  with  an  houfc,  is  nekhcV  land, 
nor  tenement,  but  a  mere  moveable  :'  yet,'  bciiig  inherrtabli, 
Is  comprifed  under  the  general  word  hcrditamcnt :  and*  ft) 
a  condition,  the  benefit  of  which  may  defcend  to  a  man  froicxi 
hli  anceftor,  is  alfo  an  hereditament  "*.  ,  ' 

Hereditaments  then,  to  ufe  the  largeft  expreflion,  ai*e 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  confift 
of  fticH  as  affeft  the  fenfes  j  fuch  as  may  be  feen  and  handled 
by  the  body :  incorporeal  arc  not  the  objeft  of  fenfation,  can 
nciihet  be  fcen  nor  handled,  are  creatures  of  the  mind,  and 
•^xift  orily  in  contemplation. 

■  » 

CoftpdRBAL  heredita>KMmd  confift  wholly  of  fubftatitial 

*and  permanent  objeds;    all  which  may  be  comprehended 

undcf  the  general  denomination  of  land  only.    For  tafldy  faf  s 

fir  Edward  Coke%  comprehendeth  in  it's  legarfi^nifi^atioti 

■^of  gy6und,  foil,  or  eatth' wharfoever;  as  arabM,  meadows, 

pkftufcs,  woods,  moon,  Mratersi  m^rfhes,  Ifurjses,  and  heath. 

r  ■ 

«  # 
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It  legally  inchuieth  alfo  all  caftles,  houfc«,  and  other  boSd- 
ing8  :  for  they  coaCft^  faith  hc^  of  two  things }  /amip  which 
is  the  foundation,  and  JlruRure  thereupon :  fo  that,  if  I 
conrey  the  land  or  ground,  the  i^ruCture  or  building  pafleih 
therewith.  It  is  obfenrable  that  viyater  is  here  mentioned  a« 
a  fpecies  of  land^  which  may  fieem  a  kind  offolecifm }  bat 
fuch  is  the  language  of  the  law:  and  therefore  I  cannot  bring 
an  adion  to  recover  pofleflion  of  a  pool  or  other  piece  of 
water,  by  the  name  of  nuater  only  ;  either  by  calculating  it's 
capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fuperficial 
meafure,  for  twenty  acres  of  water ;  or  by  generAl  descrip- 
tion, as  for  a  pond,  a  watercourfe,  or  a  rivulet :  but  I  muft 
bring  my  %Q\qtl  for  the  land  that  lies  at  the  bottom,  and 
mud  call  it  twenty  acres  of  land  covered  with  water  ^  "Sot 
water  is  a  moveable  wandering  thing,  and  mull  of  neceflity 
continue  common  by  the  law  of  nature ;  fo  that  I  can  onlj 
have  a  temporary,  tranfient,  ufufruduary,  property  therein: 
wherefore,  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land^ 
which  that  water  covers,  is  permanent,  fised,  and  immove* 
able  :  and  therefore  in  this  1  may  have  a  certain  fubftantial 
property  j  of  which  the  law  will  take  notice,  and  not  of  the 
ether. 

Land  hath  alfo,  in  it's  legal  Cgniflcation,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  e/iJUum,  ejus 
efi  ufque  ad  coelum^  is  the  maxim  of  the  laW,  upwards;  there* 
fore  no  man  may  ere£t  any  building,  or  the  like,  to  overhang 
another^s  land :  and,  downwards,  whatever  is  in  a  dire£l  line^ 
between  the.furface  of  any  land  and  the  center  of  the -earthy  . 
belongs  to  the  owner  of  the  furface }  as  is  every  day's  exp^- 
.  rience  in  the  mining  countries*  So  that  the  word  '<  land** 
includes  not  only  the  face  of  the  earth,  but  every  thing  under 
it,  or  over  it.  And  therefor^  if  a  man  grants  all  hb  lands,  he 
grants  thereby  all  his  min(5S  of  metal  and  other  foflUs,  hia  ^ 
woods,  his  waters,  and  his  houfes,  as  well  as  his  fields  and 
meadows.    Not  btit  the  particular  names  of  the  things  are 

•  •   •    '     .    • 
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equally  fufficient  to-pafs  them,  except  in  the  inftance  of  wa« 
tcT  ;  by  a  grant  of  which,  nothing  pafTes  but  a  right  of  fi(h* 
ing  >  ;  but  the  capital  diftindion  is  this;  that  by  the  name  of 
a  caftle(x)y  me  Juage^  toft,  croft,  or  the  like,  nothing  elfe  will 
pafsy  except  what  falls  with  the  utmoft  propriety  under  the 
term  made  ufe  of  $  b«t  by  the  name  of  landi  which  is  noftun 
generaliffimum^  every  thing  terreftrial  will  pafs  ^. 

%  Co.  LitL  4.  ^  Ihid.  4,  5,  6. 

^    I  ■  ■      ■  ■  ■■  ■■■!■■■  ■■  ■  limy 

( I )  By  the  name  of  a  caftle,  one  or  more  manors  may  be  con* 
vjpyed ;  and  e  cmmtrfo  by  tjbe  same  of  9  manor^  a  caU^e  may  pad* 
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OF  INCORPOREAL  HEREDITAMENTS. 


AN  incorporeal  hcTcditatncnt  15  a  right  iflulpg  out  of  a 
thing  corporate  (whether  real  or  pcrfonaiyor  concern- 
ing, or  annexed  to,  or  exercifible  within,  the  fame  *•     It  is 
not  the  thing  corporate  itfelf,  which  majr  confift  in  lands, 
houfes,  jewels,  or  the  like  ;  but  fomething  collateral  thereto^ 
as  a  rent  ifTuing  out  of  thofe  lands  or  houfes,  or  an  ofEce  re- 
lating to  thofe  jewels.     In  (hort,  as  the  logicians  fpeak,  cor- 
poreal hereditaments  are  the  fubftance,  which  may  be  always 
feen,  always  handled :   incorporeal  hereditaments  are  but  a 
fort  of  accidents,  which  inhere  in  and  are  fupported.by  that 
fubftance ;   and  may  belong,  or  not  belong  to  it,  without 
any  vifible  alteration  therein.     Their  cxiftence  is  merely  in 
idea  and  ab(lra£ted  contemplation  ;  though  their  efFe£^s  and 
profits  may  be  frequently  objects  of  our  bodily  fenfes.     And 
indeed,  if  we  wdmd  fix  a  clear  notion  of  an  incorporeal  here- 
ditament, we  muft  be  careful  not  to  confound  together  the 
profits  produced,  and  the  thing,  or  hereditament,  which 
produces  them.     An  annuity,  for  inftance,  is  an  incorporeal 
hereditament :  for  though  the  money,  which  is  the  fruit  or 
produ£t  of  this  annuity,  is  doubtlefs  of  a  corporeal  nature, 
yet  the  annuity  itfelf,  which  produces  that  money,  is  a  thing 
invifible,  has  only  a  mental  exiftence,  and  cannot  be  delivered 
over  from  hand  to  hand.     So  tithes,  if  we  confider  the  pro- 
duce of  them,  as  the  tenth  (heaf  or  tenth  lamb,  feem  to  be 
completely  corporeal ;  yet  they  arc  indeed  incorporeal  here- 
ditaments:  for  they,  being  mejrely  a  contingent  fpringing 

*  C9*  Litt«  X9,  ao» 

right. 
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right,  collateral  to  or  iffuing  out  of  lands,  can  never  be  the 
ob]e£k  of  fenfe :  that  cafual  (hare  of  the  annual  increafe  is  not^ 
till  fevered,  capable  of  bring  (hewn  to  the  eye,  nor  of  being 
delivered  into  bodily  pofTefTion. 

Incorporeal  hereditaments  are  principally  of  ten  forts  i 
advovfons,  tithes,  commonsi  ways,  offices,  dignitiesj  fran* 
cUfes,  corodies  or  penfioils,  annuities,  and  rents.   . 

I.  Ac^owsoti  is  the  right  of  prefentation  to  a  church,  of 
eeclefiadieat  benefice.  Advo^fon,  advoeatip,  iigniiies  in  €li^ 
enteiam  recipere^  the  taking  into  protection  \  and  therefore  is 
fynonimous  with  patronage,  patronatus  :  and  he  who  has  the 
right  of  advowfon  is  called  the  patron  of  the  church.  For> 
when  lords  of  manors  (ird  built  churches  on  their  own  de* 
mefnes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid 
to  the  officiating  miniilers,  which  before  were  given  to  ,the 
clergy  in  common,  (from  whence,  as  was  formerly  mention* 
ed^  arofe  the  divi(ion  of  pariihes,)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  com* 
mon  right  a  power  annexed  of  nominating  fuch  minifter  as 
he  pleafed  (pro?ided  he  were  canonically  qualified) to  officiate 
in  that  church,  of  which  he  was  the  founder,  endoweft 
maintainer,  or,  in  one  word,  the  patron  K 

This  inftance  of  an  advowfon  will  completely  illu(lrat6 
the  nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the 
bodily  pofieCBon  of  the  church  and  it's  appendages  t  but  it  ii 
a  right  to  give  fome  other  man  a  title  to  fuch  bodily  pofleflfioxk 
The  advowfon  is  the  objedl  of  neither  the  fight,  nor  the  touch ; 
and  yet  it  perpetually  exifts  in  the  mind's  eye,  and  in  con* 
templation  of  law.  It  cannot  be  delivered  from  man  ro  mail 
by  any  vifible  bodily  transfer,  nur  can  corporal  pofleflion  ht 
had  of  it.  If  the  patron  takes  corporal  pofTeifion  of  the 
church,  the  chunrh  yard,  the  glebe  or  the  like,  he  intrudes 
on  another  man's  property  ^    for  to  thefe  the  parfon  has  an 

« 

*  Vol.  I.  pag.  III.  appean  alfo  to  hate  been  allowed  in  dii 

*  This  origi nak of  thejM  ^dfroMfiii,  Roman  empire.  A«v.  16.  r.  12.  c*%. 
I7  ktaU'mg  and'  en^Mviiig  the  cHnKb,      JVi«,  iiS.  ^  93. 
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flcluCre  right.    The  patronage  can  therefore  be  onlj  con- 
vtyed  hj  operation  of  law,  by  verbal  grant  ( i ).  either  oral  or 

(i)  The  late  learned  Vinexian  profeffbrt  Mr.  Wooddefoo^ 
has  taken  nolice  of  this  inaccuracy^  and  has  obfervedy  that  ^^  ad* 
**  vowfons,  merely  as  fuch  (i.  e.  in  grofs),  could  never,  in  any  age 
<'  of  the  EngUfh  law,  pafs  by  oral  grant  without  deed.'*  ( z  WooiUL 
64. )  Lord  Coke  fays  exprcfsly,  that  '<  grant  is  properly  of  things 
**  incorporeal,  which  cannot  pafs  without  deed."  ( i  In/i.g.)  But 
before  the  ftatute  of  frauds,  29  Car.  11.  c.  3.  any  freehold  intereft 
in  corporeal  hereditaments  might  have  pafled  by  a  veibal  feoff- 
meot,  accompanied  with  lirery  of  £nzin.  (Litt.  S.  59.)  And  by 
fuch  a  verbal  grant  of  a  manpr,  Mr.  Wooddefon  juftiy  obferves,  be* 
fore  the  fta^ute,  an  advowfon  appendant  to  it  might  have  been 
conveyed.  (2  Vol.  64.)  But  he  who  has  an  advowfon^  or  a  right 
of  patronage  in  fee,  may  by  deed  transfer  every  fpecies  of  interefl 
out  of  it,  vs%.  in  fee,  in  ta3,  for  life,  for  years,  or  may  grant  oijc  or 
more  prefentations. 

Although  this  is  a  right  of  great  value,  yet  the  poffeffion  of  it 
acvcr  can  yield  any  lucradve  benefit  to  the  owner,  as  the  law  has 
provided  that  the  exercife  of  this  right  muft  be  perfe6dy  gn* 
tditous  ;  yet  it  may  be  a  provifion  fpr  relations,  a  pledge  of  friend* 
ihip»  or  what  is  it's  true  ufe  and  obje6l,  the  reward  of  leaning  and 
▼irtue.  iience  the  mortgagor  (hall  prefcnt  when  the  church  is 
meant,  though  the  advowfon  alone  is  mortgaged  in  fee,  for  the 
mortgagee  could  derive  no  advantage  from  the  prefentation  ij^ 
redu&ion  of  his  debt.  (3  Aii,  559*)  And  for  the  fame  reafon. 
It  flipuld  feem,  if  a  church  became  vacant  before  the  affignees  had 
fold  aq  advowfpn,  part  of  the  eflate  of  a  bankrupt,  the  bankrupt 
(hall  prefent  upon  that  vacancy,  as  the  law  djd  not  intend  to  de- 
prive him  of  any  right,  which  could  afifbrd  no  fubftantial  benefit 
to  his  creditors. 

If  an  ^vowfon  is  fold,  wh^n  the  church  is  void,  it  is  fully  deter- 
nhied,  that  the  grantee  cannot  have  the  benefit  of  the  next  prefentr 
•tion,  and  it  is  doubtful  whether  the  whole  graqt  be  not  void  by  the 
common  law.  See  Cro.  Eltz.  81  x.  3  Burr.  15 10.  Bl.  Ref,  492. 
1054.  jfmb,  368*  But  probably  there  would  be  no  pbjedion  to  the 
grant  of  an  advowfon,  when  the  church  is  vacant,  if  the  next  pre- 
fentation to  it  were  exprefsly  referved  by  the  grantor.  An  ad- 
Towfon  is  aflets  in  the  hands  of  the  heir.     3  Bro.  P.  C>  ^^6, 

Bat  if  during  the  avoidance  of  a  church  the  patron  die,  the 
right  to  that  prefentation  pafles  to  his  executor  or  perfonal  repre- 
fentative,  unlefs  i^  }s  a  donative  benefice,  and  in  that  cafe  the  righf, 
(d  dona^on  defcends  to  the  heir*    2  fVUf.  150. 

written^ 
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written^  vbich  k  a  kind  of  inrifible  mental  iramfer :  and     / 
being  fo  Ycfteif,  it  lies  dormant  and  unnoticed,  till  occafion 
calls  it  forth:  when  it  produces  a  vifible,  corporeal  fruit,  by 
entitling  feme  clerk,  whom  the  patron  (hall  pleafe  to  nomi- 
nate,  to  eater  and  receive  bodily  pofleiion  of  the  lands  and 

tenements  of  the  church. 

• 

ADVQWSOH9  are  either  advowfons  appendant^  or  adrowfont 
in  grofs.  Lords  of  manors  being  originally  the  only  founders^ 
and  of  courfe  the  only  patrons,  of  churches'*,  tlie  right  of 
patronage  or  prefentation,  fo  long  as  it  continues  anneied  to 
the  poiTcflion  of  the  manor,  as  fome  have  done  from  the. 
foundation  of  the  church  to  this  day,  is  called  an  adyowfoa 
appendant':  and  it  will  pafs,  or  be  conveyed,  together  with 
tne  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any  other  words^  But' 
where  the  prpperty  of  the  advowfon  has  been  onee  feparated 
from  the  property  of  the  manor  by  legal  conveyance,  it  ia 
caiied  an  advowfon  in  grofs,  or  at  large,  and  never  can  be 
appendajDt  any  more ;  but  is  for  the  future  annexed  to  the 
perfon  of  it's  ownery  and  not  to  his  manor  or  lands'* 

Advowsons  are  alfo  either  prefentattve^  colJative,  or  dMa» 
tiveK  An  advowfon  prefentative  is  where  the  patron  hath  a 
right  of  prefentation  to  the  bifliop  or  ordinary,  and  moreover 
to  demand  of  him  to  inilitute  his  clerk,  if  he  finds  him  cano- 
nically  qualified:  and  this  is  the  mod  ufual  advowfon.  An 
advowfon  collative  is  where  the  bi(hop  and  patron  are  one 
and  the  fame  perfon :  in  which  cafe  the  bifliop  cannot  prefent 
to  himfelf ;  but  he  does,  by  the  one  a£k  of  collation,  or  con* 
ferring  the  benefice,  the  whole  that  is  done  in  common  cafes,  [  23  3 
by  both  prefentation  and  inl^itution.  An  advowfon  donative 
is  when  the  king,  or  any  fubje£l  by  his  licence,  doth  fo^nd 
a  church  or  chapel,  and  ordains  that  it  fliall  be  merely  in 
the  gift  or  difpofal  of  the  patron  ;  fubje^i  to  his  vifitation 
only,  and  no^  to  that  of  the  ordinary ;  and  veiled  abfolutelj 

*  Co.Litt  1x9.  *  UU.  ISO. 

•  IMd.  lit.  ^  WuU 
'  Jhid.  307. 

hi 


a3--  ^^  R  r.  o  H  T  s  Book  !!• 

ifi  the^ckrkby  die  patrcm's  'deed  of  donation,,  without  pve* 
fcntitbn,  inftitution,  or  iiidudton'  (2).    This  is  faid  to  h«re 
bcen.antieotljr  the  otiljr  way  of  coDferring  eeclefiailical  bene- 
fices in  England ;  the  metfaoMcl  of  inftitutioQ  by  the  biffaop  not 
being:  eftaUiOied  mbie  early  than  the  titne  of  arcbbiihop 
Beckct  in  the  xei^^n  of  Henry  11.^     And  thereibre  though 
p^e  Alexander  III,'  in  a  letter  to  Becket,  fevercly  inveighs 
againft:  the  pra^hi  eofifuetudoy  as  he   calls  it,    of  invcftiturc, 
cortferred  &y  the  patron  only,  this  ho\vev«r  fli'ews  what  was 
then  the  cottimon  nfrrge.     Others  contend,  that  tlic  clairti  of 
the  bilhop^  to  inflitution  is  ns  old ^s  the  firft  plantiiig  of^ 
chriflrlanity  in  this  Ifland  5  and  in  proof  6f  it  they  allege  a' 
letter  from  the  Englifh  nobility  to  the  pope  in  the  reign  6^ 
Henry  the  thivd,  recorded  by  Matthew  Paria^,  which  fpeatjj' 
of  pr^fentatiori  to  the  blfliop  as  a' thing  immemorial.     The 
truth  fccms  to  be,  that,  where  the  benefice  was  to  be  con- 
ferred  on  a' mere  layman,  he  was  firft  pfefented  to  the  bifhop,* 
ift  prd^r  to  receive  ordination,' who  was  at  lib^tty'  to  examine' 
ancl  refufe  ftim  :  but  where  the  clerk  was  already  ift  orders,  the 
Irving  was  ufually  vefttd  in  him  by  the  fole  donation  of  the 
patron  ;  till  about  the  middle  of  the  twelfth  century,  when- 
the  pope, and  his  biflipps  endeavoured  to  introduce  a  kind  of 
feodal  dominion,  over  ecclcfiaftical  benefices,  and^  in  confe- 

*  Co.  L'tt.  344,  ^  Diere:al.  L  ^%,  t,  2*  '-S- 

*  SeW.  tuh.  «.  II.  ^2.  "»  y/.  D.  1*39, 


(a)  Two  peculiar  properties  of  donatives  may  be  mentioiMed 
h<re  j^  one  is,  that  the  prefent^ion  does  not  devolve  to  the  king,  aa 
in  other  livings,  when  the  incumbent  is  made  a  bifliop  (Ca.  ParL 
1 84. ) :  the  other  is  taken  notice  of  by  Mr.  WooAlefon,that  donatives 
arc  within  the  llatutc  of  pluralities,  if  a  donative  is  the  firft  living  ; 
hut  if  a  donative  is  the  fecond  benefice  taken  without  a  difpenfation, 
the  finl  v/ould  not  be  void,  for  the  words  of  the  ftatute  are,  inftituted 
und  induced  to  ahy  other^  which  are  not  applicable  to  donatives. 
I  Woodd,  330.  But  thongh  the  firft  might  not  be  void  Hnder  the 
flatutc,  if  the  incumbent  took  a  donative  without  a  difpenfation^ 
yet  by  the  canon  law  it  would  he  voidable,  and  to  hold  both  the 
incumbent  mull  have  tlic  confent  of  the  patron  and  ordinary  of  the 
lirit  benefice. 

quencc 


qitnce  qf  that,  *began^o  claim  smdeserciib  tiie  A^  ^  ia- 
ftttmionunhrerfally,  as^a  fpecies  pf  fpiritual  ihveftituflre* 
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Hows^ir^R  tlxia  ijoaj  be,  if,  as  the  law  now  (lai>d$|  the  true 

pation  onct  waveti  this  privilege  of  donation,  a^d  prefept3  to  ^ 

the  bx{hop.  and  bia  derk  is  admitted  and  ipi\ituted,  the  ad*. 

tywfoB  is  nqw  be99jai^  foij  ever  prefeiUativi?,  and  IbaU.never  £  24  J 

be  donajtiv.e  apy.in9f;^%   .For  the^  exceptions  tog^nefal. 

riles,  and  cpnaii^fyi  ijjgjit,.arc  eTer^lov^pd  upon  by  tjic  jaw. 

ia  ap  unfftv9«ra^le;  view,.  and..eonfirued  as  ftri;9;ly  af  p^f. 

fi^e.   .  I^.  therefore  J(he  patron,  in  whom  fuch  pecuU v  ^ight} 

.r^fidw,  49CfOfrpCjgivc  upi  that  jcigbt,  the  la^,  which|lovc«;, 

Q^ifarinity,  ii;i)l^i^rpret]it  ta|>e  done. with  an  inteaU9iiof  • 

^iogit  up  foi:  ev^n  a^  ;wilL  <t^«cfo«^  re4iicc  it.tftthc. 

ftaodard^  of  otber..e^c{^fi^ical  livifTgf  (3)-  * 

D.  A  sECOKp  fpecies  of  incoiporcaj  bereditajncnts  is  that 
of  tithes ;  whi^h  ai:e  defined  tg  \t  the  tenth  part  of  the  in- 
cteafe,  yearly  arifing  and  renewing  from  the  profits  of  lands, 
the  (lock  upon  lands,  and  the  perfonal  induftry  of  the  inha- 
bitants': the  'firft  fpccies  being  ufually  called  predial^  as  of 
corn'y  gtafs,  hops,  and  wood**:  the  fecoHd  mixed,  as  of  wool, 
milk,  pigs,  55*fr.^  cdnfifting  of  natural  pY6du£ts,  but  nhrtur- 
cd  and  preferved  in  part  by  the  c^rfe  of  man;  and  of  thtffe  the 
tenth  mufl  bt  paid  in  grofs  ;  the  third  perfonalyZ6  of  manual 
0CcupationsV  trades,  fifheries,  and  the  like ;  and  of  th  jfe  only 
the  tenth  part  of  the  clear  gains  and  profits  is  due*'  (4), 

'  •  Co.  Litt/344.     Cro.'Jac.  ^3.'  v' Bid 
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(3)  "TYkt  contrary  is  held  by  a  later  authority  than  the  authoritiet 
referred  to  by  the  learned  Judge ;  in  which  it  was  declared,r  that 
although  a  prefentation  may  deflroy  an  impropriation,  yet  it  can- 
not deftroy  a  donative,  becaufe  the  creation  thereof  i&  by  letters 
patent,     i  SalL  541. 

(4)  It  has  been  decided  by  the  court  of  exchequer  that  agift- 

incot  18  a  predial  tithe,   3  Jln^r.  760.     Perfonal  tithes  are  only 

payable  by  a  fpedal  cuftom,  and  perhaps  are  paid  no  where  now  in 

England]^  excqpt.for  fiih  caught  m  the  fea,  and  for  com  mills. 

3  JBum.  Ec.  473i 

I^ 


24  7*^^  R  I  o  H  T  s  Boor  II» 

It  U  not  to  be  expeAed  from  the  mtureof  thefeigcnenJ 
commentaries,  that  tihoiUd  particularly  fpeciffi  vhat  things 
are  titheable,  and  what  not ;  the  time  when,  or  the  manner 
and  proportion  iti  which,  tithes  are'ufually  dae  (5).  For  thit  I 
mnft  refer  to  foc|i  authors  as  have  treated  the  matter  in  de* 
tail :  and  fliall  only  obferve,  that,  in  general,  dtbes  are  to 
be  paid  for  every  thing  that  yields  an  iannual  increafe,  as 
com,  hay,  fruit,  cattle,  poultry,  and  the  like ;  but  not  for 
'  any  thing  that  is  of  the  fubftance  of  the  'earth,  or  is  not  of 
annual  increafe,  as  ftone,  Ume,  chalk;  and  the  tike;  nor 
for  creatures  that  are  of  a  wild  nature,  ovfirae  naturaei  as 
deer,  hawks,  tsfc.  whofe  increafe,  fo  as  to  profit  the  owner,  is 
not  annual,  but  cafaal'  (6).  It  will  rather  be  tfur  bufioefs  to 
[  25  ]  confider,  i.  The  original  of  the  right  of  tithes.  2.  In  whom 
that  right  at  prefent  fubfifts.  3.  Who  niay  be  difcharged^ 
either  totally  or  in  part,  from  paying  them. 

I.  As  to  their  original,  I  will  not  put  the  titl^  of  the 
clergy  to  tithes  upon  any  divine  right ;  though  fuch  a  right 
certainly  commenced,  and  I  believe  as  (:ertainly  ceafed,  witii 
the  Jewifh  theocracy.  Tet  an  honourable  and  competent 
maintenance  for  the  minifters  of  the  gofpel  is,  undoubtedly, 
jure  divino\  whatever  the  particular  mode  of  tliat  outintenancc 
may  be.  For,  befides  the  poGtive  precepts  of  the  new.  teftai- 
ment,  natural  reafon  will  tell  us,  that  an  order  of  men,  who 
are  fepai;ated.  from  the  world,  and  excluded  from  other  lucra* 
tive  profeflions,  for  the  fake  pf  the  reft  of  mankind,  have  sn 
right  to  be  furniQied  with  the  neceflaries,  conveniencies,  and 
moderate  enjoyments  of  life,  at  their  expence,  for  whole  be« 
nefit  they  forego  the  ufual  means  of  providing  them.  Ac-» 
cordingly  all  municipal  laws  have  provided  a  liberal  and  de- 
cent maintenance  for  their  national  priefts  or  clergy :  ours  in 

*'  %  laft.  651. 


(5  )  This  is  a  very  important  fubjcd,  but  the  difcuifion  of  it  here 
would  have  no  immediate  reference  to  the  author's  text,  and  it 
would  be  too  extenfive  for  a  note ;  it  wiB  therefore  bfSKferved  by 
the  editor  for  the  fupplemental  volume. 

(6)  Tithes  may  be  payable  of  deer  and  rabbits  by  fpecial  cuftom. 
7  particular 


Ch.,s.  ^  T  H  I  f?  o  «•  as 

particular  have  eftabli^ied  this  of  tithes,  probably  in  imita- 
tion of  the  Jewifli  law :  and  perhaps^  confidering  the  dege- 
nerate date  of  the  world  in  general,  it  may  be  more  ben«* 
ficial  to  the  £ngU(h  clergy  to  found  their  title  on  the  law  of 
the  land,  than  upon  any  divine  right  whatfoever,  unacknow- 
ledged and  unfupported  by  temporal  fan£tiou8  (7). 

We  cannot  precifely  afcertain  the  time  when  tithes  were 
firft  introduced  into  this  country.  Poflibiy  they  were  content* 
porary  with  the  planting  of  chriftianity  among  the  Sa^pos^ 
by  Auguftin  the  monk,  about  the  end  of  the  fixth  cent^y:* 
But  the  firft  mention  of  them,  which  1  have  met  with  in  any 
written  Englilh  law,  is  in  a  conftitutional  decree,  made  in 
a  fynod  held  A.  D.  786  %  wherein  the  payment  of  tithes  ill 
general  is  (Irongly  enjoined.  This  canon,  or  decree,  which 
at  firft  bound  not  the  laity,  was  efFe£^ualiy  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  their  parliaipentary  cpnvco* 
.tions  of  ellates,  refpe&ively  confifting  of  the  kings  of  Mercia 
and  Northumberland,  the  bifhops,  dukes,  Tenatgrs,  and  C  ^^  3 
people.  Which  was  a  few  years  later  than  the  time  that 
Charlemagne  eftabliflied  the  payment  of  them  in  France  ^, 
and  made  that  famous  divifton  of  them  into  four  parts }  one 
to  maintain  the  edifice  of  the  church,  the  fecond  to  fupport 
the  poor,  the  third  the  biOiop,  and  the  fourth  the  parochial 
clergy. 

The  next  authentic  mention  of  them  is  in  the  JheJu^  Ed» 
.WMtdi  ei  Guthruni ;  or  the  laws  agreed  upon  between  king 
^Suthrun  the  Dane,  and  Alfred  and  his  fon  Edward  the 
elder,  fuccefiiTe  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  thofe  monarchs,  which 

•  Sd4cn,  c.  8.  §  ft.  «  Book  I.  cb.  tt.     ScM.  c.  S.  $  5, 

^  Ji.X>,  77S.  Sp.  of  Itwif  b.  3&.  c.  12. 


(7)  The  clergy  have  precifely  the  fame  right  tQ  tithes,  af  the 
heir  at  law  has  to  his  anceilor's  eftate,  or  the  farmer  to  the  poflef* 
£on  in  confequcnce  of  his  leafe ;  and  the  proprietor  has  no  laore 
rcafon  to  complain  that  his  land  is  not  tithe-free,  than  he  has  that 
lus  neighbour's  field  i|.Jiiot  his  own«  ^ 

may* 
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«layb«  found' 9tt  large  iri  the  Ahglo-fiatoA  li^rg^?' whefffii 
-h^wasnecddry;  ai  Guthron  was  a  pagati^  to  provide  for  the 
fttbfiflcnce  6f  the  chridian  dergf  utider  his  tiominion ;  andF, 
4cif6rd?hgl3r,  we  find  *  the  payment  of  tithes  not  only  enjcifnd^ 
but  a  penalty  added  upon  non*obfervance :  which  law  rs 
feconded  by  the  laws  of  Athelftan  ^5  about  the  year  930. 
And  this  is  as  much  as  can  certainly  be  traced  outj  with 
regard  to  their  legal  original. 

-  -t*  'We  arc  next  to  confidcr  th^  perfons  to  whom  thejr  arc 
iitit;*  A^d  upon  their  firft  iiHrodudibn  (as  hath  formerly 
'been  {ibferved  *)  though  every  man  wa^  obliged  to  pay  tithes 
*i»i  general,  yet  he  might  give  them  to  what  priefts  he  plcafed*; 
•which  were  called  arbitrary  cohfectations  of  tithes :  or  he 
•might  pay  thcnV  into  the  harrds  of  the  biihop,  who  diftributed 
'«4iong  Ws  dioaefan  clergy  the  rcvefltics  of  the  church,  whicb 
ircre  then  in  common  **.  But,  when  diocefes  were  divided 
into  pafifhes,  the  tithes  of  each  parifli  were 'allotted  to  it's 
own  particular  minifter;  firft  by~eomtnon  confent,  br'tlte 
appointAicnts  of  lords  of  manors^  and  afterwards  by  the 
written  law  of  the  land^.  • 

[  27  ].  HowEV£R,  arbitrary  confederations  of  titi^. took  place  shgai« 
afterwards,  and  became  in  general  ufe  till  the  time  of  kiAg 
John  ^.  Which  was  probably  owing  to  the  intrigue  «f  the 
tegular  clergy,  or  monks  of  the  Benedi&ine  and  other  rulest 
vttder  archbtihop  Dunftan  and  his  fneceflbrs :  who^  enklea* 
'voured  to  wean  the  people  from  paying  their  dues^  to  the  f0* 
cul^  or  parochial  clergy,  (a  much  more  valuable  fet  O^M<eh 
thih  thetnfelvcs,)  and  were  then  in  hopes  to  have  drawn,  by 
fandimohious  pretences  to  extraordinary  purity  of  Hfc,  aU 
eoclefiaftical  profits  to  the  coffers  of  (heir  own  focieties*  Aad 
this  will  natura^ly^itough  account  for  the  number  a»d  riches 
of  the  monaftericc  and  religious  houfes^^  which  were- founded 
iiKtho(e:daysyand  whtdiwere  frequently  endowed  wifli  titkes, 

"«  Wilkins,  p3g.  5i«  '  %  loft  646.     Hob.  196. 

'^  cap.  6.  *  •  t  Seld/c.  9.  ^  4.  v  * 

.    -  For 


F»r  e  laynf^Qr '^^Hft  v^m  oWiged  to  f^f  His  tlth^  fdiii^heffe, 
mi^Ht  thinl^jt  good  policy  to  ert&  ^n  gt>bey,  aiid  ,tHpf P  pay 
tluem  to  his  owi^  jnenks^  or  ^ralit  thei!)  to  fom«  abhtfy  already 
crt5Acd;,iinc^,  fpr.this  dotation,  which  really  coft  the  patron 
licde  or  nt^hk^i  bcrfnigbt,  according  to  the  fuperftition  of 
the  cimcS)  have  mafles  for  ever  fuflg  for  his  foiiii.  .  But,  ia 
proccfs  of  years,  the  income  of  the  poor,  laborious  parifli 
pricfts  being  Ccandaloufly  reduced  by  thcfc arbitraryconfccra* 
tions  of  tithes,  it  was  remedied  by  pope  Innocent  the  third* 
about  the  year  1200  in  a  decretal  cpiftle,  fcnt  to  the  arcli^ 
bilhop  of  Canterbury,  and  dated  from  the  palace  of  Lateran: 
which  has  occafioned  fir  Henry  Hobart  and  others  to  midake 
it  for  a  decree  of  the  council  of  Lateran  held  A.  D.  11 79, 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,   or  their  being  granted  to  mere  laymen  ^j  whereas. 
this  letter  of  pope  Innocent  to  the  archbiihop  enjoined^the. 
payment  of  tithes  to  the  parfbns  of  the  refpe£live  pariflies 
where  every  man  inhabited,  agref:able  to  what  was  afterwards 
directed  by  the  fame  pope  in  other  countries  k.   This  cpiftle, 
f»ys  fir  Edward  Coke  '*,  bound  i)pt  thq  ^ay  fubjcQs  of  this 
realm:  but,  being  reafon able  and  juft,  (and,  he  might  have* 
addedj  being  cdrrcfpbndent  to  the  antient  law,)  it  was  allow*  E  2^  3 
ed  of,  aiid  fo  became  7?Ar  terrae^     This  put  an  efFcfliual  ftop 
to* all  the  arbitrary  confccratio;is  of  tithes;  except  fome  foot-. 
fteps  which  ftill  continue  in  tbofe  portions  of  tithesj  which 
the  parfon  of  one  parifh  hath,  though  rarely,  a  right.to  clain& 
in  another :  for  it  is  now  univerfally  held  *,  that  tithes  are 
duej  of  common  rijght,  to  the  parfon  of  the  parifh,  unlefs 
there  be  a  fpecial  exemption.  -This  parfon  of  the  paridi,  wc 
have  formerly  feen  ^,  may  be  either  the  a£lual  incumbent,  or 
clfe  the  appropriatpr  of  the  be.i\efice :  appropriations  being  a- 
Riethod  of  endowing  monafteries,  which  feems  to  have  been 
devifed  by  the  regulaitclergy,  by  way  of  fubftitution  to  ar-  ^. 

bilrary  confecrations  of  tithes  ^. 

45a.  .^:        <^.  BcMik  I.  pm*  7^5. 

«.  C'  DterKMi.  I,  }•  «•  3^«  -r.  19.  ,  ^  la  MtfaparOk-hial  p'accs  thb  Unf, 

'f   JpU.' c.  i6,  I  by  his  royal .pr«rogatWe,  l\as- a  right,  t« 

h  2  loft.  64 J.  all  the  ti'hcs.  Sccbookl.  «.  113.  2S4- 

3.  A\fl 
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3*  tVt  obferred  that  tithes  are  dae  to  the  parfen  of  commoa 
rightj  utileis  by  fpecial  exemption ;  let  us  therefore  fee,  thirdly, 
who  may  be  exempted  from  the  payment  of  tithes,  and  hoM^ 
bnds,  and  their  occupiers,  may  be  exempted  or  difcharged 
from  the  payment  of  tithes,  either  In  part  or  totally,  firft,  by 
a  real  compofitlon  |  or,  fecondly,  by  cudcm  or  prefcriptton. 

First,  a  real  compoGtion  is  when  aii  agteement  is  mzdt 
between  the  owner  of  the  lands,  and  the  parfon  or  vicar, 
with  the  confent  of  the  ordinary  and  the  patron,  that  fuch 
lands  (hall  for  the  future  be  difcharged  from  payment  of  tithes, 
by  reafon  of  fome  land  or  other  real  recompence  given  to  the 
parfon,  in  lieu  and  fatisfaftion  thereof".  This  Was  permitted 
by  law,  becaufe  it  was  fuppofed  that  the  clergy  would  be  no 
lofers  by  fuchcompofition ;  fince  the  confent  of  the  ordinary, 
whofe  duty  it  is  to  take  care  of  the  church  in  general,  and  of 
the  patron,  whofe  intcreft  it  is  to  protect  that  particular 
church,  were  both  made  nccf  flary  to  render  the  compoGtion 
effectual :  and  hence  have  arifen  all  fuch  compofitions  as  exift 
at  this  day  by  tforce  of  the  common  law.  But,  experience 
Ihewing  that  even  this  caution  was  ineffe£hial,  and  the  pof- 
[  29  ]  feflions  of  the  church  being,  by  this  and  other  means,  every 
day  diminiOied,  the  difabling  ilatute  1 3  Eliz.  c.  i o.  was  made: 
which  prevents,  among  other  fpiritual  perfons,  all  parfons  and 
vicars  from  making  any  conveyances  of  the  eftatcs  of  their 
churches,  other  than  for  three  lives  or  twenty-bdc  years.  So 
that  now,  by  virtue  of  this  ftatute,  no  real  compofitinn  made 
fince  the  13  Eliz.  is  good  for  any  longer  term  than  three 
lives,  or  twenty-one  years,  though  made  by  confent  of  the 
patron  and  ordinary :  which  has  indeed  effedually  demo- 
liihed  this  kind  of  traffic ;  fuch  compofitions  being  now  rarely 
heard  of,  unlefs  by  authority  of  parliament  (8). 

■  2  Inft.  490.     lUgift.  38.    13  Re|i.  40. 


(8)  Such  a  coxnpofition  made  fince  the  13  Eliz.,  though  con- 
firmed by  a  decree  of  the  court  of  chancery,  is  i^t  binding  upon  the 
foccceding  incumbenti    2  Woodd.  107. 

A  real  compofition  cannot  now  be  eilablifhe^  without  produdng 

the  deed  by  which  it  was  created,  or  proof  ^hat  it  once  aftuaSy 

exifted*  if  it  cannot  now  be  found,    a  Bn.  ai7. 

^  With 
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SscoKBLT^  a  difcbarge  by  caftom  or  prdcription,  l§ 
ixrhere  time  out  of  mind  fuch  perfons  or  fuch  lands  have  been, 
cither  partially  or  totally,  difcharged  from  the  payment  of 
tithes.  And  this  immemorial  ufage  is  binding  upon  all  par* 
ties ;  as  it  is  in  it's  nature  an  evidence  of  univerfal  confent 
and  acquiefcence,  and  with  reafon  fuppofcs  a  real  compofition 
to  haYc  been  formerly  made.  This  cuftom  or  prcfcription 
k  either  de  modo  dedmandif  or  df  non  dicimando* 

A  modus  decifnandi,  commonly  called  by  the  fimple  name 
of  a  fnodui  only,  is  where  there  is  by  cuftom  a  particular 
manner  of  tithing  allowed,  diflFerent  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  a£iual  tenth  part  of  the 
annual  increafe.  This  is  fometimes  a  pecuniary  compenfa- 
don,  as  twopence  an  acre  for  the  tithe  of  land :  fometimes 
it  is  a  compenfation  in  work  and  labour,  as  that  the  parfon 
fliall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth, 
in  confidcration  of  the  owner's  making  it  for  him :  fome- 
times, in  lieu  of  a  large  quantity  of  crude  or  imperfect  tithe, 
the  parfon  (hall  have  a  lefs  quantity,  when  arrived  to  greater 
maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs ;  and 
the  like.  Any  means,  in  (hort,  whereby  the  general  law 
of  tithing  is  altered^  and  a  new  method  of  taking  them  is 
introduced,  is  called  a  modus  dedmandi,  or  fpecial  manner 
of  uthing. 

To  make  a  good  and  fufficient  modus,  the  following  rules  [  30  1 
ipuft  be  obferved.     i.  It  muft  be  certain  and  invariable ",  for 
payment  of  different  fums  will  prove  it  to  be  no  modus,  that 

"  1  Keb.  60a. 


With  regard  to  compofitions  entered  into  between  the  tithe* 
owner  and  any  parKhionery  for  the  latter  to  retain  the  tithes  of  his 
own  eftate,  it  has  been  decided  that  they  are  analogfous  to  leafes 
from  year  to  year,  between  landlord  and  tenant ;  and  if  they  are 
paid  without,  or  beyond,  an  agreement  for  a  fpecific  time«  they 
cannot  be  put  an  end  to  without  fix  months  notice  before  the  time 
of  payment ;  and  the  parifhioner  may  avail  himfelf  of  the  defefl  of 
notice,  at  the  fame  time  that  he  controverts  the  right  of  the 
inciunbent  to  receive  tithes  in  kind ;  an  objefb'on  not  permitted 
to  a  tenant,  who  denies  the  nght  of  the  landlord.  Cafe  of 
Kenfington.     2  Rajncr.    %  Bro.  i'6i. 

Vol*  II.  D  is. 
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is,  no  original  real  compofition ;  becnufe  that  muft  have  been 
one  and  the  fame,  from  it's  firfl  original  to  the  prefcnt  time. 
2.  The  thing  given,  in  lieu  of  tithes,  mufl  be  beneficial  to 
the  pa r/jn^  and  not  for  the  emolument  of  third perfons  only  •: 
thus  a  modus ^  to  repair  the  church  in  lieu  of  tithes,  is  no€ 
gootf,  becaufe  that  is  an  advantage  to  the  parifti  only ;  out 
to  repair  the  charted  is  a  good  modus ^  for  that  is  an  advantage 
to  the  parfon.  3.  It  muft  be  fomething  different  from  the 
thing  compounded  for  *• :  one  load  of  hay,  in  lieu  of  all  tithe 
hay,  is  no  good  modus  :  for  no  parfon  would  Bona  fide  make 
a  compofition  to  receive  lefs  th<in  his  due  in  the  fame  fpccies 
of  tithe  :  and  therefore  the  law  will  not  fuppofe  it  poflible 
for  fuch  compofition  to  have  exi(le4.  4.  One  cannot  be  di£l> 
ch.irged  from  payment  of  one  fpccies  of  tithe,  by  paying  a 
modus  for  another''.  Thus  a  modus  oi  id.  for  every  mi/c6 
cow  will  difcharge  the  tithe  of  miLh  kine,  but  not  of  barren 
CUtle:  fi)r  tithe  is,  of  common  right,  due  for  both;  and 
therefore  a  m^dus  for  one,  fliall  never  be  a  difcharge  for  the 
other,  5.  The  recompenfc  muft  be  in  it*s  nature  as  durable 
as  the  tithes  difchargcd  by  it;  that  is,  an  inheritance  cer- 

• 

tain  ' :  and  therefore  a  modus  that  every  inhabitant  of  a  houfe 
(hall  pay  4//.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus;  lor  poflibly  the  houfe  may  not  be  inhabited,  and  then 
the  recompenfc  will  be  Io(l.  6.  The  modus  muft  not  be  too 
large,  which  is  called  a  rafik  msdus :  as  if  the  real  value  of 
the  tithes  be  60  /.  per  annumy  and  a  modus  is  fuggefted  of 
40/.  this  modus  will  not  be  cftablifhed  ;•  though  one  of  40  j, 
might  have  been  valid  '.  Indeed,  properly  fpeaking,  the  doc^' 
trine  of  ranknefs  in  a  modus,  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  fad>,  and  not  a  rule  of  law*. 
For,  in  thcfe  cafes  of  prefcriptive  or  cuftomary  modus*s^  it  is 
fuppofed  that  an  original  real  compofition  was  anciently  made; 
which  being  loft  by  length  of  time,  the  immemorial  ufagc  is  ad- 
mitted as  evidence  to  (hew  that  it  once  did  exift,  and  that  from 
thence  fuch  ufage  was  derived.     Now  time  of  memory  hath 

•  I  Roll.  Abr.  649.  •  If  Mod.  60. 

»  I  L«*   179-  *  ^y^*  *•  Dmoling.  HU.  19  Geo.  Ill* 

%  Cro.  Eli*-  446.    Salk.  657.  .C.  B. 


r  2  P.  Wms.  461. 
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beeh  long  ago  afcertained  by  the  law  to  commence  from  the 
beginning  of  the  reign  of  Richard  the  firft  " ;  and  any  cuflom 
may  be  deftroyed  by  evidence  of  it's  non-exi(lcnce  in  any 
part  of  the  long  period  from  that  time  to  the  prefent  9  whcre- 
fore,  as  this  real  competition  is  fuppofcrd  to  have  been  an 
.  equitable  contra£i,  or  the  full  value  of  the  tithes,  at  the  time 
of  making  it,  if  the  modus  fcC  up  is  fo  rank  and  large,  as  that 
it  beyond  difpute  exceeds  th*;  value  of  the  tithes  in  the  time 
of  Richard  the  firfl,  this  modus  is  (in  point  of  evidence)^^/^ 
de  fe  and  dcftroys  itfelf.  For,  as  it  would  be  dcdroyed  by 
any  direct  evidence  to  prove  it's  non-exiftence  at  any  time 
fince  that  acra,  fo  alfo  it  is  deflroyed  by  carrying  in  itfeif 
this  internal  evidence  of  a  much  later  original  (9). 

A  PRESCRIPTION  de  non  decimando  is  a  claim  to  be  entirely 
difcharged  of  tithes^  and  to  pay  no  compenfation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  difcharged  from 
all  tithes  \  So  a  vicar  fhail  pay  no  tithes  to  the  redor,  nor 
the  re£lor  to  the  vicar,  for  ecclefia  decimas  non/olvit  eccltjiae'^. 
But  chefe  perfonal  privileges  (not  arifing  from  or  being  an« 
nczed  to  the  land)  are  perfonaliy  confined  to  both  the  king 

"^  iln*^.  13S.  239.     This  rule  was  onaccouotabirythatthedateof  Ifgal  pre* 

^Miopted,  when  by  the  ftatuCe  oi  Weftm.  fcrip  ion  or  memory,  ihau'd  Aill  continut 

I.  (3  Edw.  I.  c.  39.)  the  reign  of  Ri-  to  be  reckoned  fii  m  an  acra  fo  very  an* 

chard  1.  wai  made  the  lime  of  I'tmlt-  tiqu^ted.  See  Lite  §  170*   34  Hen. VI. 

scion  in  a  writ  of  right.     Bat,   finre  by  37.     2  Roll  Abr-  26^.  pi.  16. 
the  (latute  32  Hen.    VIII.  c.  2.  this        *  Cro.  Etis.  511. 
period  (in  a  writ  of  right)  hath  UeroTcry         ^  Cro.    klix.  479.  511.      Siv.  3. 

raciooaJl)  reduced  to  dxiy  years,  it  Teems  Moor.  910* 


(9)  To  conilitute  a  good  modus,  it  fcems  neceflary  that  it  fhould 
be  fuch  as  would  have  been  a  certain,  fair,  and  rcaibnable  cquiva« 
lent  or  compofition  for  the  tithes  in  kind,  before  the  year  1 189 1 
^nd  therefore  no  modus  for  hops,  torkicsyor  other  things  introduced 
into  England  fince  that  time,  can  be  good.    Bunhn  307. 

The  queflion  of  ranknefs,  or  rather  modus  or  no  modus,  is  a 
queftion  of  fa£k,  which  courts  of  equity  will  £rod  to  a  jury,  unlcft 
the  groflhefs  of  the  modus  is  fo  obvious  as  to  preclude  the  necefiity 
of  it.    2  Brti.  163.    1  BU  R.  420.    2  BL  R.  i>57. 

But  in  a  fuit  brought  to  eftablifli  a  modus  they  feldom  decide 
upon  the  queflion  of  rankneCi  without  a  reference  lo  a  jury. 
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an^  the  clergy ;  for  their  tenant  or  lefiee  ihall  pay  tithes^ 
though  in  their  own  occupation  their  lands  arc  not  generally 
titheable  ^  ( I  o ) .  And,  generally  fpeaking,  it  is  an  eftabliflicd 
rule,  that,  iti  lay  hands,  modus  de  non  decimando  non  va/et  '• 
But  fpiritual  perfons  or  corporations,  as  monafteries,  abbots, 
biihops,  and  the  like,  were  always  capable  of  having  thev 
lands  totally  difcharged  of  tithes  by  various  ways  ^ ;  as, 
I.  By  real  compofition :  2.  By  the  pope's  bull  of  exemption i 
3.  By  unity  of  pofleflion  ;  as  when  the  redlory  of  a  pariib, 
[  32  ]  and  lands  in  the  fame  parifli,  both  belonged  to  a  religious 
houfe,  thofe  lands  were  difcharged  of  tithes  by  this  unity  of 
pofleflion  :  4.  By  prefcription ;  having  never  been  liable  to^ 
tithes,  by  being  always  in  fpiritual  hands  :  5*  By  virtue  of 
their  order ;  as  the  knights  templars,  ciftercians,  and  others, 
whofe  lands  were  privileged  by  the  pope  with  a  difcharge  of 
tithes  ^  Though  upon  the  diflblution  of  abbeys  by  Henry 
VIII,  moft  of  thefe  exemptions  from  tithes  would  have  fallea 
with  them,  and  the  lands  become  titheable  again  ;  had  they 
not  been  fupported  and  upheld  by  the  ftatute  3 1  Hen.  VIII. 
c.  13.  which  enadis,  that  all  perfons  who  ihould  come  to  the 
/  poflleflion  of  the  lands  of  any  abbey  then  difiblved,  (hoold 

hold  them  free  and  difcharged  of  tithes>  in  as  large  and  ample 
a  manner ''as  the  abbeys  themfeives  formerly  held  them  (i  i)* 
And  from  this  original  have  fprung  all  the  lands,  which, 
being  19  lay  hands,  do  at  prefent  claim  to  be  tithe-free  :  for, 
if  a  man  can  (hew  his  lands  to  have  been  fuch  abbey-lands, 
and  alfo  immemorially  difcharged  of  tithes  by  any  of  the 
means  before  mentioned,  this  is  now  a  good  prefcription  dg 

^  Cro,  Elis.  479*  ^  Hob*  309.     Cro.  Jac.  308. 

'  UU,  51X.  *  a  Rrp.>t.4..  Seld.  tith.  c.  13.  §s* 


(10)  But  it  feems  to  be^determmed  that  the  king's  tenant  for 
years,  or  at  will,  is  not  liable  to  pay  tithes,  on  account  of  the  dignity 
of  the  king,  who  cannot  be  prefumed  to  have  leifure  or  occafion  to 
cultivate  his  own  lands.     Com.  Dig.  Dtfrn.  J?.  7.    x  Woodd,  lOO. 

§ 

(11)  This  provifion  is  peculiar  to  that  ftatute,  and  therefore 
all  the  lands  belonging  to  the  leffer  monafteries,  diffolved  by  the- 
27  Hen.  VIII.  c.  aS.  are  now  liable  to  pay  tithes.  Com.  Di^» 
Dlfnu  £•  7* 
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nan  decimanic  (i2).  But  he  muft  (hew  both  thefe  requiGtes  i 
for  abbey  lands,  without  a  fpecial  ground  of  difcharge,  are  not 
ilifcharged  of  courfe ;  neither  will  any  prefctiption  de  non 
decimando  avail  in  total  difcharge  of  tithes,  unle(s  it  relates 
to  fuch  abbey  lands. 

m.  Common,  or^right  of  common,  appears  from  it*s  very 
definition  to  be  an  incorporeal  hereditament :  being  a  profit 
which  a  man  hath  in  the  land  of  another  y  as  to  feed  his 
beads,  to  catch  fifli,  to  dig  turf,  to  cut  wood,  or  the  like  *, 
And  hence  common  is  chiefly  of  four  forts ;  common  of 
pafture,  of  pifcary,  of  turbary,  and  of  eftovers. 

I.  Common  of  pallure  is  a  right  of  feeding  one's  beads 
on  another's  land  :  for  in  thofe  wade  grounds,  which  are 
ufually  called  commons,  the  property  of  the  foil  is  generally 
In  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appen- 
dantj  appurtenant,  becaufe  of  vicinage,  or  in  grofs  ^ 

Common  appendant  is  a  right  belonging  to  the  owAers  or  [  33  ] 
occupiers  of  arable  land,  to  put  commonable  beails  upon  the 
lord's  wade,  and  upon  the  lands  of  other  perfons  within  the 
fame  manor.  Commonable  beads  are  either  beads  of  the 
plough,  or  fuch  as  manure  the  ground.  This  is  a  matter  of 
mod  univerfal  right :  and  it  was  originally  permitted  c,  not 
only  for  the  encouragement  of  agriculture,  but  for  the  necef* 
fity  of  the  thing.  For,  when  lords  of  manurs  granted  out 
parcels  of  land  to  tenants,  for  fervices  either  done  or  to  be 
4ionc,  thefe  tenants  cauld  not  plough  or  manure  the  land 

■  Finch.  law.  157.  b  Co.  Litt  121.  •  2  Inft.  86. 


(12)  Poflcrior  ufage  is  evidence  of  the  antecedent,  and  has 
always  been  allowed  fo  in  cafes  of  this  nature  ;  for  what  other  evi- 
dence can  be  had  ?  Ld.  Hard'w.     2  AtL  137. 

It  has  been  argued  in  the  court  of  exchequer,  that  a  grant  of 
the  tithes  might  be  prcfumed  from  a  lay-impropriator,  but  the 
court  held  that  there  was  no  diftindion  between  a  fpiricual  and  a 
lay  redor,  and  that  no  grant  could  be  prcfumed,  which  would 
amount  to  a  prefcription  de  non  decimando.    3  Anftr.  702. 

D  3  without 


33  Tie  Rights  Book  IL 

without  beads ;  thefe  beads  could  not  be  fudained  without 
pa  dure ;  and  pa  dure  could  not  be  had  but  in  the  lord's 
wades,  and  on  the  uniticlofed  fallow  grounds  of  themfelves 
and  the  other  tenants.  The  law  therefore  annexed  thi$  right 
of  common,  as  infeparably  incident,  to  the  grant  of  the 
lands ;  and  this  was  the  original  of  common  appendant : 
which  obtains  in  Sweden,  and  the  other  northern  kingdcm$| 
puch  in  the  fame  manner  as  in  England  *^.  Common  appurie^ 
nant  arifeth  from  no  connexion  of  tenure,  nor  from  any  abr 
folate  necefTity:  but  may  be  annexed  to  lands  in  other  iord- 
ibips*,  or  extend  to  other  beads,  bcfides  fuch  as  are  gene- 
rally commonable  ,  as  hogs,  goats,  or  the  like,  which  neither 
plough  nor  manure  the  ground.  This  not  ariCng  from  any 
natural  propriety  or  necefTity,  like  common  appendant,  is 
therefore  not  of  general  right;  but  can  only  be  cl.umcd  by 
immemorial  uf  igc  and  prefcription  ^,  which  the  law  edeems 
fulBcient  proof  of  a  fpecial  grant  or  agreement  for  this  pur- 
pofe.  Common  beconfe  of  vicinage^  or  neighbourhood,  is 
where  the  inhabitants  of  two  towndiips,  which  lie  contigu- 
ous to  each  other,  have  ufually  intercommoned  with  one  an* 
Other ;  the  beads  of  the  one  draying  mutually  into  the  other's 
fields,  without  any  moledation  from  either.  This  is  indee4 
only  a  permiffive  right,  intended  to  excufe  what  in  dridlneft 
is  a  trcfpafs  in  both,,  and  to  prevent  a  multiplicity  of  fuits: 
and  therefore  either  townftiip  may  enclofe  and  bar  out  the 
othi  r,  though  they  have  intercommoned  time  out  of  mind. 
C  34  ]  ^^  either  hath  any  perfon  of  one  town  a  right  to  put  his  beads 
originally  into  the  other's  common  :  .but  if  they  efcape^,  an4 
dray  thither  of  themfelves,  the  law  winks  at  the  trefpafs  ?. 
Con.mon  in  grofsy  or  at  large,  is  fuch  as  is  neither  appendant 
nor  appurtenant  to  land,  but  is  annexed  to  a  man's  perfon; 
being  granted  to  him  and  his  htirs  by  *lecd ;  or  it  may  be 
chimtd  l>y  prefcriptive  right,  as  by  a  parfon  of  a  church,  or  ., 
the  like  cc  rporation  fole.  This  is  a  fc parate  inheritance,  en- 
tirely diftind  from  any  landed  property,  and  may  be  vcde4 
in  one  who  has  not  a  foot  of  grour.d  in  the  manor. 

**  StiTtih  dejure  Suemmntf  /.  »■  c.  6.         '  Co.  Litt.  iii,  iza. 
«  Cro.  C*r.  4Sa.     i  Jon.  yjj,  «  J^id,  i%u 
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All  thcfc  fpccie8,of  pafturable  common,  may  be  and  urually 
are  limited  as  to  number  and  time;  but  there  arc  nlfo  commons 
without  ftint,  and  which  lad  all  theyt-ar  ( i  3).  By  the  (l.tuteof 
Merton  however,  and  other  fui^fequent  llaturcs  *•,  the  K^id  of 
a  manor  may  enclofe  fo  much  of  the  wallc  as  he  pic  tf  s,  for 
tillage  or  woodground,  provided  he  leaves  common  fuffitient 
for  fuchasare  entitled  thereto-  Thi^  encK)fure,  when  jufti- 
fiable,  is  called  in  law,  *«  approving:"  an  antirnt  exprrlfioa 
£gnifying  the  f^me  as  **  improvir)^*  { 1 4)  "  The  lord  h^t'J  the 
fole  intercft  in  the  foil;  but  tlie  imerdt  of  the  lord  and  com- 
jmoner,  in  the  common,  arc  lookrd  upon  in  law  -as  mutual. 
They  may  both  bring  attions  for  damage  done,  either  againft 

^  %o  ^rn.  III.  c  4^  29  peQ.  II.  c    36*  and  31  Ceo  Jl.  c.  41, 
>  ^  in  ft.  47^, 

/13)  Aperfon,  whohasahoufcjbut  no  land  annexed  to  it,  cannot 
claim  a  right  of  common  for  cattle  levant  and  couchant ;  fur  no 
levancy  and  couchancy  in  fuch  a  caie  can  be  proved,  fori}>cy  imply 
the  poflVflion  of  fo  much  land  as  will  fupport  the  cattle,  for  whicfe 
the  nght  of  common  is  claimed,  during  the  winter;  for  fuch  cattle 
only  are  levant  and  couchant  as  the  land  will  maintain  throughout 
the  winter.     5  7*.  R*  46.     2  Woodd,  77. 

(14)  Any  perfon,  who  is  fcized  in  fee  of  part  of  a  vi^aftc,  may 
approve,  befidcft'the  lord  of  the  manor,  provided  he  leaves  a  fuffi- 
Cicncy  of  common  for  the  tenants  of  the  manor.     4  7.  R,  445. 

It  fccmed  to  have  been  generally  underftood  that  the  lord  could 
not  approve,  where  the  commoncra  had  a  right  of  turbary,  pifcary, 
of  digging  fand,  or  of  taking  any  fpecies  of  cftovers  upon  the 
common.  2  T. /?.  391.  But  it  is  now  decided  agreeably  to  the 
generaL principles  of  the  fubjedt,  that  where  the  tenants  have  fuch 
rights,  they  will  not  hinder  the  lord  from  inclofing  agaiiyfl  the 
common  of  pafture,  if  fufficicnt  be  left,  for  this  is  a  right  quite 
diftindl  from  the  others;  but  if  by  fuch  inclofure  the  tenants  aic  in- 
terrupted in  the  enjoyment  of  their  rights  of  turbary,  pifcary,  &c. 
then  the  lord  cannot  jullify  the  approvement  in  prejudice  of^thefc 
rights.  Shakefpear  V  Peppin,  6  7'.  iZ.  741.-  The  right  of  the 
commoners  to  the  paftura^e  may  be  fubfervient  to  the  right  of  the 
lord  ;  for  if  the  lord  has  immemorially  built  houfes  or  dug  clay^ 
pits  upon  the  common  without  any  regard  to  the  extent  of  the 
herbage,  the  immemorial  excrcife  of  fuch  afts  is  evidence  that  the 
lord  refcrved  that  right  to  himfelf,  when  he  granted  the  right  of 
pailurage  to  the  commoners.  5  T.  /?.  41 1.  If  a  lord  of  a  manor 
plant  trees  upon  the  common,  a  commoner  has  no  right  t9  cut 
them  down.  His  remedy  is  only  by  ao  a£Uon.  6  71 R.  483, 
fiojanq*  14, 
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firangerSf  or  each  other ;  the  lord  for  the  public  injury,  and 
each  commoner  for  his  private  damage  ^» 

2;  3.  Common  o{ pifcary  is  a  liberty  of  fi(hing  in  another 
man's  water ;  as  common  of  turbary  is  a  liberty  of  digging 
turf  upon  another's  ground  ^  There  is  alfo  a  common  of 
digging  for  coals,  minerals,  ftones,  and  the  like.  All  thcfe 
bear  a  refemblance  to  common  of  paftute  in  many  refpcfts; 
though  in  one  point  they  go  much  farther ;  common  of  pafture 
being  only  a  right  of  feeding  on  the  herbage  and  vefture  of 
the  foil,  which  renews  annually^  but  common  of  turbary^ 
and  thofe  aforementioned,  are  a  right  of  carrying  away  the 
very  foil  itfelf. 

C  35  ]  4*  Common  of  cftovers  or  eftouvters^  that  is,  mceffaries^ 
(from  eflofferj  to  furnifli,)  is  a  liberty  of  taking  necefTary  wood^ 
for  the  ufe  or  furniture  of  a  houfe  or  farm,  from  off  another's 
eftate.  The  Saxon  word,  bete,  is  ufed  by  us  as  fynonymous 
to  the  French  eftovers :  and  therefore  houfe-bote  is  a  fufficient 
allowance  of  wood,  to  repair,  or  to  burn  in,  the  houfe ;  which 
latter  is  fometimes  called  fire-bote;  plough-bote  and  cart-bote 
are  wood  to  b^  employed  in  making  and  repairing  all  inftru- 
ments  of  hufbandry  :  and  hay-bote  or  edge-bote  is  wood  for 
repairing  of  hays,  hedges,  or  fences.  Thefe  botes  or  eftovers 
jnuft  be  reafonable  ones  j  and  fucb  any  tenant  or  leffee  may 
take  off  the  land  let  or  demifed  to  him,  without  waiting  for 
any  leave,  aflignment,  or  appointment  of  the  leffor,  unlefs  he 
be  reftrained  by  fpecial  covenant  to  the  contrary*". 

These  feveraH]pecies  of  commons  do  all  originally  refult 
from  the  fame  neceffity  as  common  of  pafture  ;  viz.  for  the 
maintenance  and  carrying  on  of  huft>andry  :  common  of  pif. 
cary  being  given  for  the  fuftenance  of  the  tenant's  family; 
common  of  turbary  and  fire- bote  for  his  fuel ;  and  houfe- 
bote,  plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houle,  his  inftruments  of  tillage,  and  the  neceffary  fences 
of  his  grounds. 

IV.  A  FOURTH  fpccies  of  incorporeal  hereditaments  is  that 
of  Hvajs ;  or  the  right  of  going  over  another  man's  ground.  I 

^  9  Rep.  133.  '  Co,  Liu.  IM.  »  Co.  Litt.  41. 
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fpeak  not  here  of  the  king's  highways,  which  lead  from  town 
to  town;  nor  yet  of  common  ways,  leading  from  a  vilhige 
into  the  fields ;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  intereft  and  aright,  though  another  be  owner  of 
the  foil.  This  may  be  grounded  on  a  fpecial  permiOion  i  as 
when   the  owner  of  the  land  grants  to  another  a  liberty  of 
pafling  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like  :  in  which  cafe  the  gift  or  grant  is  particular,  and  con- 
fined to  the  grantee  alone  ;  it  dies  with  the  perfon  ;  and,  if 
the  grantee  leaves  the  country,  he  cannot  aOign  over  his  right 
to  any  other  \  nor  can  he  juftify  taking  another  perfon  in  his  [  $5  1 
company  °.     A  way  may  be  alfo  by  prefcription  ;    as  if  all 
the  inhabitants  of  fuch  a  haml6t,  or  all  the  owners  and  oc- 
cupiers of  fuch  a  farm,  have  immemorially  ufed  tocrofs  fuch 
a  ground,  for  fuch  a  particular  purpofe  :  for  this  immemorial 
ufage  fuppofes  an  original  grant,  whereby  a  right  of  way  thus 
appurtenant  to  land  or  houfes  may  clearly  be  created.    A' right 
ot  way  may  alfo  arife  by  a£t  and  operation  of  law  :   for,  if  a 
mait  grants  me  a  piece  of  ground  in  the  middle  of  his  field. 
he  at  the  fame  time  tncitly  and  impliedly  gives  me  a  way  to 
come  at  it  j  and  1  may  crofs  his  land  for  that  purpofe  without 
trefpafs  **.     For  when  the  Uw  doth  give  any  thing  to  one,  it 
giveth  impliedly  whatfoeveris  necefTiry  for  enjoying  the  fame?- 
By  the  law  of  the  twelve  tables  at  Rome,  where  a  man  had  the 
right  of  way  over  another's  land,  iand  the  road  was  out  of  re- 
pair^  he  who  had  the  right  of  way  might  go  over  any  part  of 
ihc  land  he  pleafed  :  which  was  the  eftabliflied  rule  in  public 
aa  well  as  private  ways.     And  the  law  of  England,  in  both 
«cafes9  feems  to  correfpond  with  the  Roman  "1(1 5}. 

■  Fiodu  law.  31.  V  Lord  Raym.  715.     x  Browl.  ftia. 

*  Uid.  63.  %  Show.  %%,     I  Jon.  297. 

9  Co.  Litt.  56. 


(15^  Lord  Mansfield  took  notice  of  the  inaccuracy  of  this  paf- 
fage,  m  the  cafe  of  Taylor  v.  Whitehead,  Doug  716.  in  which  it 
'was  determined,  that  if  a  man  has  a  right  of  way  over  another's 
land,  unlefs  the  owner  of  the  land  is  bound  by  prefcription  or  his 
own  grant  to  repair  the  way,, he  cannot  juflify  going  over  the  ad- 
joining  land,  when  the  way  is  impafiable  by  the  overflowing  of  a 
river ;  but  if  public  hiehways  are  foundrous,  paffengers  are  jufti- 
iied,  from  pnnciples  oi  convenience  and  neccffity,  in  turning  out 
upon  the  Uud  next  the  road. 
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V.  Offices,  which  are  a  right  to  exercife  a  public  or 
/             private  employment,  and  to  take  the  fees  and  emolumencs 

thereunto  belonging,  arc  alfo  incorporeal  hereditaments  ; 
whether  public,  as  thofe  of  magiftrates  ;  or  private,  as  of  bai- 
lifTs,  receivers,  and  the  like.  For  a  man  may  have  an  eftate 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleafure  only:  fave  only  that  offices  of 
public  truft  cannot  be  granted  for  a  term  of  years,  efpecially 
if  they  concern  the  adminiftration  of  juflice,  for  then  they 
might  perhaps  veil  in  executors  or  adminiftrators  \  Neither 
can  an yyW/aVr/ office  be  granted  in  reverfion:  becaufe  though 
the  grantee  may  be  able  to  perform  it  at  the  time  of  the 
grant,  yet  before  the  office  falls  he  may  become  unable  and 
infufficlent :  but  minijlerial  offices  may  be  fo  granted  *  \  for 
thofe  mny  be  executed  by  deputy.  Alfo,  by  ftatute  5  &  5 
£dw.  VI.  c.  16.  no  public  office  (a  few  only  excepted)  (hall 
be  fold,  under  pain  of  difability  to  difpofc  of  or  hold  it.  For 
r  37  3  ^^^  ^^^  prefumes  that  he,  who  buys  an  office,  will  by  bri- 
bery, extortion,  or  other  unlawful  means,  make  his  purchafc 
good,  to  the  manifed  detriment  of  the  public  (i6^\ 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
jjature  of  thefe  we  treated  at  large  in  the  former  book '  :  it 
will  therefore  be  here  fufficient  to  mention  them  as  a  fpecies 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  eftate. 

VII.  Franchises  arc  a  feventh  fpecies.  Franchife  and 
liberty  are  ufed  as  fynonymous  terms:  and  their  defini- 
tion is  ",  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, fubfifting  in  the  hands  of  a  fuVje£t.  Being  therefore 
cjcrivcd  from  the  crown,  they  muft  arife  from  the  king's 

'  9  Rep.  97.  *  See  bode  I.  ch.  iz. 

*  It  Rep.  4.  °  >inch.  L.  164. 


(16)  If  two  offices  are  incompatible,  by  the  acceptance  of  tliv 
latter,  the  firft  is  relinqulfhed  and  vacant,  even  if  it  ihould  be  a  fu- 
pcrior  office.     2  7',R>  S}» 

grant  ^ 
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grant;  or,  in  fomc  cafeSi  may  be  held  by  prcfcription,  which, 
as  has  been  frequently  faid,  prcrfuppofes  a  grant.  The  kinds 
of  them  are  various,  and  almod  inBnite:  I  will  here  briefly 
touch  upon  fome  of  the  principal  \  prcfmifing  only,  that  they 
;nay  be  vefled  in  tither  natur.il  perfons  or  bodies  politic ;  in 
one  man,  or  in  many:  t>ut  the  f^me  identical  franchife,  that 
has  before  been  granted  to  one,  cannot  be  bedowed  on  a&« 
pther,  for  that  wuuld  prejudice  the  former  grant  ^, 

To  be  a  county  palatine  is  a  franchife,  vefted  in  a  number 
of  perfons.  It  is  like  wife  a  franchife  for  a  number  of  perfons 
to  be  incorporated,  and  fubfifl  as  a  body  politic  ;  with  a  power 
to  maintain  perpetual  fucceflion  and  do  other  corporate  adls : 
and  each  individual  member  of  fuch  corporation  is  alfo  faid 
to  have  a  franchife  or  freedom.  Other  franchifes  are,  to  hold 
a  court  leet;  to  have  a  manor  or  lordfhip ;  or,  at  leait,  to 
have  a  lo  dfliip  paramount :  to  have  waifs,  wrecks,  eftrays, 
trcafure-trove,  royal  filh,  forfeitures,  and  deodands:  to  have 
a  court  of  one's  own,  or  liberty  of  holdinjij>Iea5 ;  and  trying 
iraufcs :  to  have  the  cognizance  of  pleas ;  which  is  a  ftiU 
greater  liberty,  being  an  exclufive  right,  fo  that  no  other 
court  fliall  try  caufes  arifing  within  that  jurifdiction  :  to  have 
a  bailiwick,  or  liberty  exempt  from  the  Iheriff  of  the  county;  £  38  ] 
wherein  the  grantee  only,  and  his  officers,  are  to  execute  all 
procefs  :  to  have  a  fair  or  market ;  with  the  right  of  taking 
toll,  either  there  or  at  any  oth<?r  public  places,  as  at  bridges, 
wharfs,  or  the  like ;  which  tolls  mud  have  a  reafonable  caufe 
of  commencement,  (as  in  con  fide  ration  of  repairs,  or  the 
like,)   elfe  the  frJinchifc  is  illegal  and  void  *;    or,  laftly,  to 

Jiave  a  fgreft,  chafe,  park,  warren,  or  fifhery,  endowed  with 

It 

privileges  of  royalty  ;•  which  fpecies  of  franchife  may  require 
a  more  minute  difcuflion. 

As  to  Tiforeft :  this,  in  the  hands  of  a  fubjcft,  is  properly 
the  fame  thing  with  a  chafe  ;  being  fubje£t  to  the  commoti 

^  %  Roll.  A|^rri9i.    Keilw.  196.  '  1  Inft.  %tQ, 
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law,  and  not  to  the  forcft  laws  ^(17).  But  a  chafe  diiFcra  from 
a  park,  in  that  it  is  not  inclofcd,  and  alfo  in  that  a  man  may 
have  a  chafe  in  another  man's  ground  as  well  as  in  his  own, 
being  indeed  the  liberty  of  keeping  beafts  of  chafe  or  royal 
game  therein,  protcfted  even  from  the  owner  of  the  land 
with  a  power  of  hunting  them  thereon.  A  pari  is  an  ctK:lofed 
chafe,  extending  only  over  a  man's  own  grounds.  The  word 
park  indeed  properly  fignifies  an  enclofure  ;  but  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleafcs  to  furround 
with  a  wall  or  paliijg,  and  to  flock  with  a  herd  of  deer,  that 
is  thereby  conftituted  a  legal  park :  for  the  king's  grant,  or 
TLt  lead  immemorial  prefcription,  is  neceflary  to  make  it  fo  '. 
Though  now  the  difference  between  a  real  park>  and  fuch 
enclofed  groutffis,  is  in  many  refpe£ls  not  very  material :  only 
that  it  is  unlawful  at  common  law  for  any  perfon  to  kill  any 
beafls  of  park  or  chafe  *  ( 1 8),  except  fuch  as  poffcfs  thcfc  fran« 
chifes  of  forefl,  chafe,  or  park.  Free  ivarreN  is  a  fimilar  fran- 
chife,  crecied  for  prefervation  or  cuftody  (which  the  word  (ig- 
niiies)  of  beafts  and  fowls  of  warren  ^i  which,  being^m^  fut" 

^  4  In  ft.  1^14.  other*  ace   reck'>ned  to  be  hart,  hJnd, 

^  Co*  Litt.  233.  %  ln(k.  199.  1 1  Rep.  hare,  bear,  and  wolf,  and  in  a  word^ 

86.                                           I  all  wild  beafls  of  fenary  or  huaciog. 

■  Thefe  arc  properly  buck »  doe,  fox,  (Co.  Litt   233.) 

martin  and  roe  J  but  in  a  coznmju  and  ^  Tht  beafls  are  hares,  conies,  and 

legal   fenfe  extend   lilcewire  to  all    the  roes  ;  the  fowls  aie either  cAm^^r^i,  aj 

beafts  of  the  forcft  ;  wh.ch,  bsiJdes  the  paruioges, rails,  and quailtjor^/v^r^iy 

as 


(17)  The  king,  before  the  charla  de  forejla^  could  have  made  a 
foreft  wherever  he  pleafed  iivcr  the  lands  of  his  fubjcfts  ;  but  after 
the  boundaries  of  the  diilridl  fixed  upon  were  marked  out  and  pro- 
claimed by  the  flierifF,  it  was  only  a  chafe  till  proper  officers  were 
appointed,  when  it  became  a  foreft,  and  under  the  jurifdidlion  of  the 
chief  jullice  in  eyre.  Mantv,  tit.  Forejl^  ph  7«  A  forefl  is  not  ne- 
ccflanly  a  chafe  in  the  hands  of  a  fubjccl ;  for  it  may  be  granted  by 
the  king,  fubjc6i  to  the  juilice-fcat  and  the  foreft  laws,  as  the  duke  of 
X«ancailcr,  and  duke  of  Norfolk,  and  many  other  noblemen  have  had 
forefls  fubjedl  to  the  foreft  laws :  but  if  the  jurifdi^ion  is  not  added 
in  the  grant,  it  becomes  a  chafe,  and  trefpaifers  in  it  are  punifhable 
only  by  the  common  law.     Ih,  pi.  67.  etjtq.     4  Z^.  314. 

(18)  See  this  controverted  in  a  note  to  page  419,  pojl. 
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turae^  every  one  had  a  natural  right  to  kill  as  he  cotild :  buC 
upon  the  introdu£lion  of  the  foreft  laws,  at  the  Norman  con« 
queft,  as  will  be  (hewn  hereafter,  thefe  animals  being  looked 
upon  as  royal  game  and  the  fole  property  of  our  favage  mo« 
narchs^  this  franchife  of  free-warren  was  invented  to  protcdl 
them ;  by  giving  the  grantee  a  fole  and  exclufive  power  of 
killing  fuch  game  fo  far  as  his  warren  extended^  on  condition 
of  his  preventing  other  pcrfons.  A  man  therefore  that  has 
the  franchife  of  warren,  is  in  reality  no  more  than  a  royal 
game-keeper:  but  no  man,  not  even  a  lord  of  a  manor,  could 
by  common  law  juftify  fporting  on  another's  foil,  or  even  on 
his  own,  unlefs  he  had  the  liberty  of  free-warren'  (20).  This 
franchife  is  almoft  fallen  into  difreganl,  fince  the  new  (latutes 
for  preferving  the  game ;  the  name  being  now  chiefly  pre- 
ferved  in  grounds  that  are  fet  apart  for  breeding  hares  and 
rabbits.  There  are  many  inftances  of  keen  fportfmen  in  an- 
tient  times,  who  have  fold  their  eftates,  and  referved  the  free- 
warren,  or  right  of  killing  game,  to  themfelves ;  by  which 
means  it  comes  to  pafs  that  a  man  and  his  heirs  have  fometimcs 
free-warren  over  another's  ground**  (21).     Afreefijbery^  or 

at  woodcocks  and  pbcafants;  ox  aqua  *        c  Saik.  637* 

li/er,  as  mallards  and  heroni.  (Co.  Lite.        <  Bro.  Abr.  tit.  fTarren,  }• 

ai30   ('9) 

I  '  III  ■■■II...  J 

(19)  Upon  the  foreft  laws  I  fhould  confider  Man  wood  higher 
authority  than  fir  Edward  Coke* 

Manwood  informs  us,  that  a  foreft  is  not  a  privileged  place  for 
an  manner  of  beafts  or  fowls,  but  only  for  beafts  of  foreft,  chafe,  or 
warren,  and  no  other;  that  is,  for  the  hart,  the  hind,  and  the  hare, 
which  are  beafts  of  the  foreft  ;  the  buck,  the  doe,  the  fox,  which 
are  beafts  of  the  chafe ;  the  hare,  the  coney,  the  pheafant,  and 
the  partridge,  which  are  beafts  and  fowls  of  Warren;  and  no  other. 
The  game  of  free-warren  arc  fuch  as  may  be  taken  with  long- winged 
hawks.     For,  pi.  20.  Warren. 

(20)  But  the  owner  of  a  free- warren  neither  kept  nor  killed  the 
game  for  the  ufc  of  the  king :  the  dodrine  which  the  learned 
Judge  frequently  repeats,  that  no  one  by  the  common  law  can  juf- 
tify fporting  upon  his  own  gp'ound,  is  controverted  at  large  By  the 
Editor  in  a  note  to  page  419,  poJI. 

(21)  Any  one  may  now  leafe  or  convey  his  land,  and  refenre 
to  hunfelf  the  right  of  entering  to  kill  game  without  being  fubjedl 

to 
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cxcIqGtc  riglit  of  fifhing  in  a  public  meVf  h  alfo  a  royal 
franchife ;  and  is  confidered  as  fuch  in  all  countries  where 
the  feodul  polity  has  prevailed^:  though  the  making  fucb 
grants,  and  by  that  means  appropriating  what  feems  to  be 
unnatural  to  reflrain^  the  ufe  of  running  water,  was  prohi* 
bited  for  the  future  b)  king  John's  great  charter;  and  the 
rivers  that  were  fenced  in  his  time  were  dirc<Sled  to  be  Uid 
openi  as  well  as  the  forefls  to  be  difaffortflcd  '.  This  oprning 
was  extended,  by  the  fecond^  and  third ^  charters  of  Henry 
III,  to  thofe  alfo  that  Were  fenceil  ur.dcr  Richard  I ;  fo  that 
a  franchife  of  free  fifhery  ou^ht  now  to  be  at  lead  as  old  aA 
the  reign  of  Henry  II.  This  differs  from  ti  fevirn/ dQiery  s 
becaufe  he  that  has  a  fcveral  fiftiery  muft  alfo  be  (or  at  Icaft 
derive  his  right  from)  the  o«'iicr  of  the  foil  *,  which  in  a  free 
fifhery  is  not  requifite  (22).  It  differs  alfo  from  a  common  of 
pifcary  befure- mention-  d,  in  that  the  free  fifhery  is  an  exclu-^ 
t  40  J  five  right,  the  commrn  of  pifcary  is  not  [o:  and  therefore, 
in  a  free  fiihery,  a  m  m  has  a  property  in  the  fifh  before  they 
are  caught;  in  a  common  of  pifcarry  not  till  afterwards*^. 
Some  indeed  have  confidered  a  /tee  fifhery  not  as  a  royal 
franchife,  but  merely  as  a  private  grant  of  a  liberty  to  fiQi  iix 
the /iveral  fifhery  of  the  grantor*.  But  to  confider  fuch 
right  as  originally  a  flower  of  the  prerogative,  till  retrained 
by  magna  cariaj  and  derived  by  royal  grant  (previous  to  the 
reign  of  Richard  I.)  to  fuch  as  now  claim  it  by  pTcfcnpticn, 
and  to  diftinguifli  it  (as  we  have  done)  from  a  federal  and  a 
common  of  fiOiery,  may  remove  fome  difficulties  in  refpeft  to 
this  matter,  with  which  our  books  are  embarrafled.     For  it 

'      «  Sdd.  Mar.  Clauf.  I  24  Dufrcfnc.  ^  M.  \j  Zdvt.  IV.  6-     P.  18  Edm. 

V.  505.  Crag,  de  Jut,  ftod»  JJ.  8.  15.  JV.  4.T.  10 Hen.  yjl  24  »6.  Sa:1u637. 

'  caf>,  47.  edtt,  Oxoa,  *  F.  N.  B.  88.     Saik.  637. 

«  caf'  20.  '  *  S*<**  ^• 
>  9  Hen.  IIL  «.  16. 


to  be  fucd  as  a  trefpaffcr;  but  the  nght  of  free-warren  can  only 
exift  by  the  king's  grant,  or  by  prcfcription,  from  which  fuch  a 
grant  is  prefuined.     Manw.  Warren.  ForeJI^  pi.  43. 

(22)  A  fubjed  may  have,  by  prefcription,  a  right  to  a  feveral 
fiihery  in  an  arm  of  the  fea.    4  T.  R.  437. 

g  muft 


Ch.  J.  of  T  H  1  U  G  s.  40 

mud  be  ac1cnowlcg«d,  that  the  rights  and  d»(lin£lions  of  the 
three  fpecies  of  fiOicry  are  very  much  confounded  in  our  law- 
books; and  that  there  are  not  wanting  refpedable  authori- 
ties™ which  maintain,  that  z/everai  fifliery  mayexill  diftinfl; 
from  the  property  of  the  foil,  and  that  ^/ree  fifliery  implies 
no  excJufive  rightj  but  is  fynonymous  with  common  of  pifcary. 

VIII.  CoRODiES  are  a  right  of  fuftenance,  or  to  receive 
certain  allotments  of  visual  and  provifion  for  one's  mainte- 
nance". In  lieu  of  which  (efpecially  when  due  from  ecclc- 
fiadical  perfons)  a  penfion  or  fum  of  money  is  fomctimes 
ftibi\ituted  ".  And  thcf^  may  be  reckoned  another  fpecies 
of  incorporeal  hereditaments;  though  not  chargeable  on,  or 
iffiiing  from,  any  corporeal  inheritance,  but  only  charged 
on  the  pcrfon  of  the  owner  in  refpcft  of  fuch  his  inheritance. 
To  thefc  may  be  added, 

IX.  Annuities,  which  are  much  of  the  liime  nature; 
only  that  thefc  arife  from  temporal,  ts  the  former  from  fpiri- 
tual,  perfons.  An  annuity  is  a  thing  very  diftinft  from  a 
rent^charge,  with  which  it  is  frequently  confounded ;  a  rent- 
charge  being  a  burthen  impofed  upon  and  iffuing  out  of /jW/, 
whereas  an  annuity  is  a  yearly  fum  chargeable  only  upon  the 
perfon  of  the  grantor^.  Therefore,  if  a  man  by  deed  grant 
to  another  the  fum  of  20/.  ptr  annum,  without  expreffing  out 
of  what  lands  it  (hall  iiTue,  no  land  ac  aW  (hall  be  charged 
with  it  J  but  it  is  a  mere  perfonal  annuity  :  which  is  of  fo 
little  account  in  the  law,  that,  if  granted  to  an  eleemofynary 
corporation,  it  is  not  within  the  llatutes  of  mortmain *i  ^  and 
yet  a  man  may  have  a  real  eflate  in  it,  though  his  fecurity  is 
merely  perfonal  (24}. 

"  See  them   well  digefted  in  Har.         «  See  book  I.  ch.  8. 
grave**  doccs  on  Co.  Lite.  lai.  (23)  '  Co.  LicC.  14^. 

*^  Finch.  L.  162.  <i  Uid,  2. 

(23)  The  alterations  made  in  the  text  in  conftquence  of  the 
obfervations  of  Mr.  Hargravc  upon  this  fubjedl,  prove  the  candour 
and  liberality  of  the  learned  Judge,  and  his  readinef«  to  correA  any 
ipaccuracy,  when  it  was  pointed  out  to  him. 

(24)  See  aanuitlei  for  lives,  page  461,  po/i. 
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JL  Rsirr^  are  the  laft  fpecies  of  incorporeal  herediia« 
Ikicnts*  The  word  rent  or  render,  redttus^  fignifies  a  com* 
penfation  or  return,  it  being  in  the  nature  of  an  acknow- 
legement  given  for  the  pofleffion  of  fome  corporeal  inherit* 
ance^*  It  is  defined  to  be  a  certain  profit  ifluing  yearly  otft 
of  lands  and  tenements  corporeal.  It  muft  be  a  profits  yet 
there  is  no  occafion  for  it  to  be,  as  it  ufually  is,  a  fum  of  mo- 
ney: for  fpurs,  caponsi  horfcs,  corn,  and  other  matters  may 
be  rendered,  and  frequently  are  rendered  by  way  of  rent'.  It 
may  alfo  confift  in  fervices  or  manual  operations;  as,  ta 
plough  fo  many  acres  of  ground,  to  attend  the  king  or  the 
lord  to  the  wars,  and  the  like ;  which  fervices  in  the  eye  of 
the  law  are  profits.  This  profit  muft  alfobe  r^r/^i/i;  or  that 
which  may  be  reduced  to  a  certainty  by  either  party.  It 
muft  alfo  iflue  yearly;  though  there  is  no  occafion  for  it  ta 
ifiue  every fucceilive  year;  but  it  may  be  referved every  fecond^ 
third,  or  fourth  year' ;  yet,  as  it  is  to  be  produced  out  of  the 
profitsof  lands  and  tenements,  as  a  recompenfe  for  being  per* 
mitted  to  hold  or  enjoy  them,  it  ought  to  be  referved  yearly,  be- 
caufe  thofe  profits  do  annually  arife  and  are  annually  renewed. 
It  muft  ijfue  out  of  the  thing  granted,  and  not  be  part  of  the 
land  or  thing  itfelf ;  wherein  it  difiers  from  an  exception  in 
the  grant,  which  is  always  of  part  of  the  thing  granted^  It 
muft,  laftly,  iflue  out  of  lands  and  tenements  corporeal^  that  is^ 
from  fome  inheritance  whereunto  the  owner  or  grantee  of  the 
rent  may  have  recourfe  to  diftrain.  Therefore  a  rent  cannot 
be  referved  out  of  an  advowfon,  a  common,  an  oflice,  a  fran- 
chife,  or  the  like".  But  a  grant  of  fuch  annuity  or  fum  may 
operate  as  a  perfonal  contrad,  and  oblige  the  grantor  to  pay 
the  money  referved,  or  fubjed  him  to  an  afiion  of  debt^  (25)2 

q  Co.  Lite,  144.  ^  Plowd.  13.     8  Rep.  71. 

r  Ibid.  141*  ^  Co.  Lict.  144. 

•  Jhid.  47.  ^  /W.  47. 


(25)  There  can  be  no  doubt  but  the  Icflec  of  tithes,  an  advow- 
fon, or  any  incorporeal  hereditament,  would  be  liable  to  an  adion 
of  debt  for  the  rent  agreed  upon.  See  a  Woodd.  69,  where  thi» 
paflage  is  taken  notice  of. 

though. 
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though  it  doth  not  affcft  the  inheritance,  arwl  is  no  legal  rent 
in  contemplat  on  of  law. 

There  are  at  common  law  ^  three  manner  of  rents,  rent-. 
feryice,  rent-charge,  and  rent- feck.    Rent-fervice  is  fo  called 
becaufe  ii  hath  fome  corporal  fervice  incident  to  it,  as  at  the  [  4^  ] 
leaft  fealty  or  the  feodal  oath  of  fidelity  r.     For>  if  a  tenant 
holds  his  iand  by  fcaltyi  and  ten  {hillings rent;  or  by  the  fer- 
vice of  ploughing  the  lord's  land,  and  five  fhilUngs  rent;  thcfe 
pecuniary  rents,  being  conne£lcd  with  perfonal  fervices,  are 
therefore  called  rent- fervice*     And  for  thefc,  in  cafe  they  be 
behind,  or  arrere,  at  the  day  appointed,  the  lord  may  diftreia 
of  common  right,  without  rcfcrving  any  fpecial  power  of 
diftrefs ;  provided  he  hath  in  himfclf  the  reverfion,  or  future 
cfiate  of  the  lands  and  tenements,  after  the  leafe  or  particular 
eftate  of  the  leffcc  or  grantee  is  expired  *.     A  renUcharge  is 
where  the  owner  of  the  rent  hath  no  future  intereft,  or  rever- 
fion expectant  in  the  land  :  as  where  a  man  by  deed  maketh 
over  to  others  his  'tvhok  eftate  in  fee  fimple,  with  a  certain 
rent  payable  thereout,  and  adds  to  the  deed  a  covenant  6r 
claufe  of  diftrefs,  that  if  tlie  rent  be  arrere,  or  behind,  it  (hall 
be  lawful  to  dldrein  for  the  fame.     In  this  cafe  the  land  is 

to 

liable  t  j  th-  diftrefs,  not  of  common  right,  but  by  virtue  of 
the  claufe  in  hhe  deed  :  and  therefore  it  is  called  a  xtnt'^harge 
becaufe  in  this  manner  the  land  is  charged  with  a  dtllrefs  for 
the  payment  of  it  *  (26).  Rent-fick^  reditusficctis;  or  barren  rent, 
is  in  effect  nothing  more  than  a  rent  rcferved  by  deed,  but 
without  any  claufe  of  diftrcfs. 

There  are  alfo  other  fpecies  of  rents,  which  arc  reducible 
to  thefe  three.  Rents  oiafflfe  are  the  certain  eftabliihed  rents 
of  the  freeholders  and  ancient  copyholders  of  a  manor  ^^ 
which  cannot  be  departed  from  or  varied.     Thofe  of  the 

*  Lltt.  §  213.     '  ■  Co.  Utt.  143. 

7  Co.  Lice.  14a.  ^  a  Jnft.  19. 

*Lit;.  §215. 
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'(26)  A  clear  rent-charge  muft  be  free  froia  the  land* tax. 
DoMg*  602  • 
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freeholders  sire  frequentif  called  cbirf  xtnt^  rectus  c4^aUss 
and  both  forts  are  indifferently  denominated  quit  rents,  quieti 
reditus ;  becaiife  thereby  the  tenant  goes  quit  and  free  of  all 
other  fervices.  When  thefe  payments  were  referred  tn  filler 
or  white  money,  they  were  antiently  called  «vjU/^>rents»  or 
hlanch-farmsy  reAtus  alU^i  in  contradiftin£lion  to  rents  re- 
ferved  in  work,  grain,  or  bafer  money,  which  were  called 
C  43  ]  reditus  nigri  or  Uack-ptail*.  Raci^tent  ia  only  a  rent  of  the 
full  value  of  the  tenement  or  near  it.  hfte-farm  rent  is  n 
rent -charge  iOuing  out  of  an  eftate  in  fee  \  of  at  leaft  one 
fourth  of  the  value  of  the  lands,  at  the  time  of  it's  refer* 
vation* :  for  a  grant  of  lands,  referring  {o  confiderable  a  rent» 
is  indeed  only  letting  lands  to*  farm  in  fee  fimple  inftead  of 
the  ufual  methods  for  life  or  years  (27)* 


Thesb  are  the  general  divifions  of  rent  \  but  the 
between  them  (in  refpc£k  to  the  remedy  for  recorering  thenk) 
is  now  totally  aboHfhcd  s  and  all  perfons  may  have  the  like 
remedy  by  diftrefs  for  rents-feck,  rents  of  aflife,  and  chief* 
¥ent8,  as  in  cafe  of  rents  referred  upon  leaic '  (28). 

Rbnt  is  regularly  due  and  papble  upon  the  land  fron 
whence  it  iffues,  if  no  particular  place  is  mentioned  in  the 
referration  > :  but,  in  cafe  of  the  king>  the  payment  muft  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in 
the  country  \     And>  ftri£lly,  the  rent  is  demandable  and 

*  In  Scoriaad  thh  kind  of  fmill  fMy-  *  Co.  Lict.  143* 
■leot  II  called  HaMb*b»Uiiii,  or  r^dkia  '^Stat.  4  Geo.  II.  tzti* 
sl^frwuu  *  Cow  Litt  SOI* 

*  2  InSU  39*  *  4  R«P*  7  J* 


(27)  Mr.  Hargrave  h  of  opinron,  that  the  quantum  of  the 
rent  is  not  eifential  to  create  a  fee-farm.  Harg.  Co.  Litt.  145  /. 
A*  5 ;  where  he  differs  from  Mr«  Douglas,,  who  had  thought  that 
a  fee-farm  was  not  n^effarOy  a  rcnt-charge»  but  might  alio  be  » 
rent-feck.  Doug.  605. 

(28)-  That  S9f  for  fuch  as4iad  been  paid  for  three  years,  withm 
<o  years  before  the  paffing  of  that  ad,  or  for  fuch  as  have  been 
^cc  cieated.    4  ^#o«  /•/•  ^•^^  /  5«  /)M^-doa. 

psyaUe 


Ch.3.  of  THifi  on.  43 

payable  before  tbe  time  of  fan-fct  of  the  daj  whereon  It  ia 
referred' I  though  perhaps  not  abfolately  due  till  mid* 
night  ^  (29)* 

With  regard  to  the  original  of  rents,  fomething  will  be 
faid  in  the  next  chapter ;  and,  as  to  diftrefles  and  other 
remedies  for  their  recoverj,  thedo^ine  relating  thereto,  and 
the  feveral  proceedings  thereon,  thefe  belong  properly  to  the 
Aird  part  of  our  commentaries,  which  will  treat  of  civil  ia« 
juries,  and  tbe'means  whereby  they  are  redrefled. 

I'' Co.  Lict.  302.     z  Anderf.  253. 

*■  I  Siood.  487.    Prec.  Cbuc.  55$.    S«Ik«  57S. 

»  -  ■■      *       ■  '       ■■        ■         ■        ■—  ■  I  -  ■  ■  f  nil—  I  a 

(29}  If  the  kflbr  dies  before  fun-fet  on  the  day  upon  which  the 
rent  is  demandable,  it  is  clearly  fettled  that  the  rent  unpaid  is  due  to 
his  heir,  and  not  to  his  executor ;  but  if  he  dies  after  fun-fet  and 
before  midnight,  it  feems  to  be  the  better  opinion^  that  it  fhaU 
go  to  the  executor  and  not  to  tbe  hexn    x  P.  H^nu*  178. 
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OF    THE    FEODAL    SYSTEM. 


IT  is  impofiible  to  underftand,  with  any  degree  of  accn- 
racy,  either  the  civil  conftitution  of  this  kingdom  ( i)t  or 
the  laws  which  regulate  it's  landed  property,  without  fomege- 
per^I  acquaintance  with  the  nature  anddo£^rineof  feuds^orthe 
feodal  law:  a  fyftem  fo  univerfally  received  throughout  Eu- 
rope upwards  of  twelve  centuries  ago,  that  fir  Henry  Spel« 
man*  does  not  fcruple  to  call  it  the  law  of  nations  in  our 
weftem  world.-  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  courfe  of  our  obfcrvations 
in  this  and  many  other  parts  of  the  prefent  book,  we  may 
have  occafion  to  fearch  pretty  highly  into  the  antiquities  of 
our  Englini  jurifprudence,  yet  furely  no  indullrious  ftudent 
will  imagine  his  time  mifemployed,  when  he  is  led  to  confider 
that  the  obfolete  do£lrines  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  ere£ted}  and  that  it 
is  impracticable  to  comprehend  many  rules  of  the  modern 

*  of  parliaments,  57. 


( I )  An  intimate  acquaintance  with  the  feudal  fyftcm  is  abfo* 
lutcly  necelTary  to  the  attainment  of  a  comprchenfivc  knowledgr  oF 
the  firft  principles  and  progrefs  of  our  conftitution.  And  this  fub- 
jcft,  in  my  opinion,  might  with  great  propriety  have  preceded  the 
chapter  upon  parliament.  The  authority  of  lord  Coke,  upoa 
conftitutional  quellions,  is  greatly  diminifhed  by  his  negled  of  the 
ftudy  of  the  feudal  law ;  which  fir  Henry  Spelman,  who  well  knew 
it's  value  and  importance,  feelingly  laments  :  **  I  do  marvel  many 
^<  times,  that  my  lord  Coke,  adorning  our  law  with  fo  many 
**  flowers  of  antiquity  and  foreign  learning,  hath  not  turned  into 
**  this  field,  from  whence  fo  many  roots  of  our  law  have,  of  oldg 
**  been  taken  and  tranfplanted."     Sfelm,  Or'ig*  of  Terms f  c.  viii. 
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bw,  in  a  fcholarlike  fcientifical  manner,  without  having  re« 
Courfe  to  the  antient.  Nor  will  thefe  reCearches  be  altogether 
void  of  rational  entertainmept  as  well  as  ufe  :  as  in  viewing 
the  majtfftic  f uins*of  Rome  or  Athens,  of  Balbec  or  Palmyra^ 
it  adminifters  both  pleasure  and  in(tru£l[ion  to  compare  them 
with  the  draughts  of  the  fanie  edificeSi  in  their  pridine  pro« 
portion  and  fplendor. 

• 

The  conftitution  of  feuds  **  had  its  original  from  the  [  45  3 
military  policy  of  the  northern  or  Celtic  nationSi  the  Gothsy 
the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards^ 
who  ail  migrating  from  the  fame  officina  gentiam,  as  Crag 
very  juftly  entitles  it.%  poured  themfelves  in  vaft  quantities 
into  all  the  regions  of  Europe,  at  the  declehfion  of  the 
Roman  empire.  It  was  brought  by  them  froih  their  own 
countries,  and  continued  in  their  refpeiSlive  colonies  as  the 
moil  likely  means  to  fecure  their  new  acquifitions :  and  to 
that  cnd^  large  diftrids  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  fuperior  officers  of  the  army, 
and  by  them  dealt  out  again  in  fmaller  parcels  or  allotmenta 
to  the  inferior  officers  and  mod  deferving  foldiers  "*•  Thefe 
allotments  were  called  feoJa,  feuds,  fiefs,  or  fees ;  which 
lad  appellation  in  the  northern  languages  *  fignifies  a  condi- 
tional ftipend  or  reward  ^.     Rewards  or  ftlpends  they  evir 

^  See  Spclman  of  feuds,  and  Wright  right  in  Finland,  &e,    (See  Mac  Doual 

•r  tenures,  ^^  tor,  Infl.  part.  %.)  Now  the  tranfpofitioB  of 

^  DcjurifgjJ.  x^,  20.  thefe  northern  fyltablet,   alloob.  wiil 

^  Wright,  7,  g'vc  us  the  «ruc  etymology  of  the  a//^ 

*  Spelin.  Cr/.  1x6.  Jlum,  or  abfolote  property  of  the  feu* 

^  Pontoppidan  in  hit  hiftory  of  Nor-  difts  (a)  :   as,  by  a  fimllar  combination 

WMjf  (page  290)   obfcrvcs,  that  in  the  of  ihc  latter  fylUble  with  the  nv^rd  fct 

northern  languages  OBl)  fignifi  :s  propri-  (which  fignifies,  we  have  feen,  a  coo- 

gtas  and  Slf  to:um.     Hence  he   Arrives  ditional  reward  or  ftipend)  fef0tl|(  or 

tbe  OQl^al  right  in  th')fe  countries  -,  and  feodum    will    denote    Aipendiary    pro* 

thence  too  perhaps  it  derived  the  udal  perty. 


(a)  This  18  the  fame  as  aU-hooJ in  Englifh,  and  is  fuggefted  as 
the  derivation  of  allodium  in  JVolL  Religion  of  Nat.  deL  p.  1 36. 

Dr.  Robertfon  adopts  the  derivation  of  allcdium  from  an  and  loiy 
or  allotment,  the  mode  of  dividing  what  was  not  granted  as  ftipen* 

E  3  diary 
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dently  were  :  and  the  condition  annexed  to  them  was,  that 
the  poiTeiTor  (hould  do  fervice  faithfully,  both  at-home  and 
in  the  wars,  to  him  by  whom  they  were  given ;  for  which 
purpofe  he  took  the  juramefiium^de/iiatis,  or  oath  of  fealty  ^ : 
and  in  cafe  of  the  breach  of  this  condition  and  oath,  hj  not 
performing  the  ftipulated  fervice,  or  by  deferting  the  lord  in 
battle,  the  lands  were  again  to  rerert  to  him  who  granted 
them  \ 

Allotments,  thus  acquired,  naturally  engaged  fach  as 
accepted  them  to  defend  them :  and,  as  they  all  fprang  from 
C  4^  ]  the  fame  right  of  c&nqueft^  no  part  could  fubfift  independent 
of  the  whole ;  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  other's  poflefiions.  But,  as 
tfhat  could  not  effedually  be  done  in  a  tumultuous  irregulai^ 
way,  government,  and  to  that  purpofe  fubordination,  wa^ 
neceffary.  Every  receiver  of  lands,  or  feudatory,  was  there- 
fore bound,  when  called  upon  by  his  benefa£lor,  or  immcr 
diate  lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend 
him.  Such  benefa£lor  or  lord  was  likewife  fubordinate  to> 
and  under  the  command  of,  his  immediate  benefador  or  fupe- 
rior ;  and  fo  upwards  to  the  prince  or  general  himfelf :  and 
die  feveral  lords  were  alfo  reciprocally  bound,  in  their  re^c* 
tive  gradations,  to  proted  the  poflefiions  they  had  gives. 
Thus  the  feodal  connedlion  was  eftabliOied,  a  proper  milir 
tary  fubjeflion  was  naturally  introduced,  and  an  army  of 
feudatories  was  always,  ready  enlifted,  and  mutually  prepared 
to  mufter,  not  only  in  defence  of  each  man's  own  feveral  prp* 

*  See  this  oath  explained  al  large  lo  Fnid*  /.  i.  r.  7. 
^  Feud.  I.  a.  t,  24. 


diary -property;  and  he  relates  the  memorable  ftory  pf  the  fierce 
foldicr  who  refufed  to  grant  a  facred  vafe  to  his  general  Qovis,  the 
founder  of  the  French  monarchy,  who  wifhed  to  return  it  at 
the  rcqueft  of  the  bifhop  to  the  church  from  which  it  had  beeii 
taken  as  fpoil,  by  ftriking  it  violently  with  his  hattle-axe,  and  de- 
claring <*  that  you  (hould  have  nothing  but  that  to  which  the  lot 
«  gives  you  a  right !"   Hlfi.  of  Cb*  V.  i  vol.  Botes  7  &  8. 

7  peitj^ 


pcrty,  bvt  alfo  in  defence  of  the  whdie,  and  of  evtry  part  of 
dua  their  newly-acquircd  country  ^  ^  the  produce  of  which 
conftitution  was  foon  fufficiently  vifible  in  the  Arength  and 
fpirit,  with  which  they  maintained  their  conquells. 

The  uniTerfality  and  early  ufe  of  this  feodal  plan,  among 
all  thofe  nations,  which  in  comp  aifance  to  the  Romans  we 
ftill  call  barbarottSi  may  appear  from  what  is  recorded  ^  of 
the  Cimbri  and  Teutones,  nations  of  the  fame  northern  ori- 
ginal aa  thofe  whom  we  have  been  dcfcribing,  at  their  firft 
irruption  into  luly  about  a  century  before  the  chriftian  xra. 
They  demanded  of  the  Romans,  <<  ut  martius  populus  aliqtnd 
*«  Jihi  terroi  daret^  quaji Jiipendium  t  caetfrum^  ut  veUft,  matri* 
••  bw  aique  armsfuis  uterttur*^  The  fenfe  of  which  may  be 
thus  rendered ;  they  defired  (lipendiary  lands  (chat  is,  feuds) 
to  be  allowed  them,  to  be  held  by  military  and  other  perfonal 
ferviceSf  whenever  their  lords  fliould  call  upon  them.  This 
was  evidently  the  fame  conftitution,  that  difplaycd  itfelf  more 
fully  about  feven  hundred  years  afterwards :  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the  Vifigoths 
on  Spain,  and  the  Lombards  upon  Italy ;  and  introduced  C  47  3 
with  themfelves  this  northern  plan  of  polity,  ferving  at  onet 
to  diftribute  and  to  proteA  the  territories  they  had  newly 
gained.  And  from  hence  too  it  is  probable  that  the  emperof 
Alexander  Severus '  took  the  hint^  of  dividing  lands  con- 
quered from  the  enemy  among  his  generals  and  victorious 
foldiery,duly  ftocked  with  cattle  and  bondmen,  on  condition  of 
^  receiving  military  fervice  from  them  and  their  heirs  for  ever» 

Scarce  had  thefe  northern  conquerors  eftabli(hed  them^ 
(elves  in  their  new  dominions,  when  the  wifdom  of  their 
conftitutions,  as  well  as  their  perfonal  valour,  alarmed  all  the 

<  Wright,  8.  f  <  mi/itaturu,  fi  mUm  fua  rum  dtfati§- 

*  L.  Fiona f  /.  ).  c»  3.  **  rent,     Addidit  fant  his  et  ammaiia  et 

^  **  S^lay  fua*  de  bofiibut  capta  fittitf  <<  ftrvos,  vt  pojpmt  ttlen  fuod  accep^ant  j 

f<  Imtands  ducihui  &  mlHtibut  donav\t  \  "  m  per  inepam  homfnum  vei pfr  fenec- 

<■  ita  ut  tor  am  ks  effintf  fi  baeredeM  ii/o»  *'  tut  em  defer  erentur  rura  vipna  barbs^ 

<#  rmm  miRtarentf  nee  urtquam  ad  privdm  ««  riae^  qmd  turf^mum  ilU  dueebat."* 

<f  i9i  fertimrem  t  eUetiu  atttntiut  ilhs  {ML  Lampri4*  iff  ^ita  Alex.  Severi.) 

^  4  princes 
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princes  of  Europe ;  that  is,  of  thofe  countries  which  had 
formerly  been  Roman  province^,  but  had  revolted,  or  were 
deferred  by  their  old  maders,  in  the  general  wreck  of  the 
empire. .  Wherefore  moft,  if  not  all,  of  them  thought  it  nc- 
ccflary  to  enter  into  the  fiimc  or  a  fimilar  plan  of  policy.  For 
whereas,  before,  the  poflcfljons  of  their  fubjedls  were  per- 
fectly allodtaly  (that  is,  wholly  independent,  ami  held  of  no 
fuperior  at  all,)  now  they  parcelled  out  their  roy^l  territories, 
or  perfuaded  their  fubjeds  to  furrcudec  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty  *".  And  thus,  in  the  compafs  of  a  very  few 
.years,  the  feodal  conflitution,  or  the  dodrine  of  tenure,  ex- 
tended itfelf  over  all  the  weilern  world.  Which  alteration  of 
landed  property,  in  fo  very  material  a  point,  neceilarily  drew 
after  it  an  alteration  of  laws  and  cudoms  :  fo  that  the  feodal 
laws  foon  drove  out  the  Roman,  which  had  hitherto  nniver* 
fally  obtained,  but  now  became  for  many  centuries  lofl:  and 
forgotten  ;  and  Italy  itfelf  (as  fome  of  the  civilians,  with 
more  fpleen  than  judgment,  have  exprefTcd  it)  tfeU^iua^y  atque 
ferinasy  immamfque  Longgbardorum  leges  accepit  "t 

r  48  1  ^^T  this  feodal  polity,  which  was  thus  by  degrees  eft^^ 
bliflied  over  all  the  continent  of  Europf,  feems  not  to  havp 
been  received  in  this  part  of  our  ifland,  at  lead  not  univer- 
fally  and  as  a  pnrt  of  the  national  conditutiou,  till  the  reign 
of  William  the  Norman".  Not  but  that  it  is^reafonable  to 
•believe,  from  abundant  traces  in  our  hiftory  and  laws,  that 
even  in  the  times  of  the  Saxons,  who  were  a  fwarm  froqi 
what  fir  William  Temple  calls  the  fame  northern  hive,  fome- 
thipg  fimilar  to  this  was  in  ufc ;  yet  not  fo  extenfively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  fettled  in  this 
ifland,  at  lead  as  early  as  the  year  600 :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigour  and 
maturity,  even  on  the  continent  of  Europe  p. 

"  Wri|ht,  10.  *  Spelm,  Gh£\  218.     Braa.  /.  x. 

■  Cravin.  Orlg*  L  x.  %  139.  f.  jT.  §  7^  J  Crag.  /.  i.  /.  4, 
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This  introduction  however  of  the  feudal  tenures  into  Eng- 
land, by  king  William,  does  not  feem  to  have  been  cflfefled 
immediately  after  the  conqueft,  nor  by  the  mere  arbitrary  will 
and  power  of  the  conqueror ;  but  to  have  been  gradually  efta- 
bliOied  by  the  Norman  barons,  and  others,  in  fuch  forfeited 
lands  as  they  received  from  the  gift  of  the  conqueror,  and 
afterwards  univerfally  confented  to  by  the  great  council  of 
the  nation  Icng  after  his  title  was  eftablifhed.     Indeed  from 
the  prodigious  fl^iughtcr  of  the  Englifli  nobility  at  the  battle 
of  Haftings,  and  the  fruitlefs  infurre£tions  of  thofe  who  fur« 
vived,  fuch  numerous  forfeitures  had  accrued,  that  he  was 
able  to  reward  hisNprman  followers  with  very  large  andcx- 
tenfive  pofTeflions :  which  gave  a  handle  to  the  monkilh  hi£» 
torians,  and  fuch  as  have  implicitly  followed  them,  to  repre- 
fent  him  as  having  by  right  of  the  fword  feifed  on  all  the 
lands  of  England,  and  dealt  them  out  again  to  his  own  fa* 
yourites.    A  fuppofition,  .grounded  upon  a  midaken  fenfe  of 
the  word  conqueJl\  which,  in  it's  feodal  acceptation,  iignifiet 
no  more  than  acquijstion :  and  this  has  led  many  hafty  writers 
into  a  (Irange  hiftorical  miftake,  and  one  which  upon  the 
flighted  examination  will  be  found  to  be  mod  untrue.   How* 
ever,  certain  it  is,  that  the  Normans  now  began  to  gain  very  [  49  3 
large pofTeflions  in  England;  and  their  regard  for  the  feodal 
law,  under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  Englifli,  as  the  bed 
^Kray  to  put  themfelves  on  a  military  footing,  and  thereby  to 
prevent  any  future  attempts  from  the  continent,  were  probably 
the  reafons  that  prevailed  to  tScGt  it's  edablifliment  here  by 
law.     And,  though  the  time  of  this  great  revolution  in  our 
landed  property  cannot  be  afcertained  with  exa£inef$,  yet 
tltcre  are  fome  circumdances  that  may  lead  us  to  a  probable 
conjecture  concerning   it.     For  we  learn  from  the  Saxon 
chronicle'',  that  in  the  nineteenth  year  of  king  William's 
reign  an  invafion  was  apprehended  from  Denmark;  and  the 
military  conditution  of  the  Saxons  being  then  laid  afide,  and 
pp  other  introduced  in  it's  dead,  the  kingdom  was  wholly 

<  A.  D.  1035.  ♦ 

defencelefs: 
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defencelefs:  which  occafioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Breton s,  who  were  quartered  vpott 
every  hndholder,  and  greatly  oppreflcd  the  people.  This 
apparent  weaknefs,  together  with  the  grievances  occafioned 
by  a  foreign  force,  might  co-operate  with  the  king's  remon* 
ftrancesj  and  the  better  incline  the  nobility  to  liften  to  his 
propofals  for  putting  them  in  a  pofture  of  defence^  For  as 
foon  as  the  danger  was  over,  the  king  held  a  great  council  to 
Inquire  into  the  ftate  of  the  nation';  the  immediate  confe- 
quence  of  which  was  the  compiling  of  the  great  furvey  called 
domefday-book,  which  was  finiflied  in  the  next  year '  and  in 
the  latter  end  of  that  very  year  the  king  was  attended  by  all 
his  nobility  at  Sanim  ;  where  all  the  principal  landholders 
fubmitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king's  vafals,  and  did  homage  and  fealty  to  his  perfon'; 
This  may  pofiibly  have  been  the  aera  of  formaUy  introducing 
the  feodal  tenures  by  law ;  and  perhaps  the  very  law,  thus 
C  50  3  made  at  the  councU  of  Sarum,  is  that  which  is  ftill  extant *, 
and  couched  in  thefe  remarkable  words:  ^*Jlatuimus^  utomtus 
•*  libert  homines  foedere  it  facramento  affirmant ^  quod  intra  et 
*f  extra  univerfum  regnum  Angiiae  Wilheimo  regi  domino fuofi^ 
♦*  deles  ejfe  volunt\  terras  et  hcnores  illius  omni  fidelitate  uhique 
**  fervare  cum  eo^  et  contra  inimicos  et  alienigenas  defendereJ^ 
The  terms  of  this  law  (as  fir  Martin  Wright  hasobfcrved") 
are  plainly  feodal-:  for,  firft,  it  requires  the  oath  of  fealt^^ 
which  made  in  the  fenfe  of  the  feudifts  every  man  that  took 
it  a  tenant  or  vafal :  and,  fecondTy,  the  tenants  obliged  them** 
ielves  to  defend  their  lords  territories  and  titles  againft  all 
enemies  foreign  and  domeftic.  But  what  clearly  evinces  the 
legal  eftablifliment  of  this  fyftem,  is  another  law  of  the  fame 
colle£^ion^,  which  exa£ls  the  performance  of  the  miUtarj 
feodal  fervices,  as  ordained  by  the  general  council.     ''  Omnes 

^  JUx  tenuit  wupum  evmUhmf  «t  gra*  dert^  ^uffm  fiffi  Jumi  vafgUt^  se  6fi^ 

vafermoiut  bahiai  cum  [uis  froeerikus  it  ii&tath  jurtmtiUtL  prae^tnmt^  Ji  C99tr^ 

tsc  terra  j  fU9  mod9  iiKoieretur,  tt  a  fuihut  atw  qmjcunftu  Utifdos  fttiwu,    Cbrmu 

kommkwu  Chrm,  Sax.  Hid.  St*.  A.  D,  io86. 

•  OjWMt  fratdis  temmtetf  fiMfutt  ef-  ^  cap.  51.     Wilk*  %%%» 

Jcnt  tutae  meReris  per  t^tam  jiKgiiamf  ejtn  «  Tenuret»  66« 

kmmmt/aOiJm,  a  mmm  fi  m  fiii£.  "^  4a(.  5S.    Wdk.  t%%. 
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^  eotnktsl  et  htrones,  et  tmHtes^  it  fervientes^  it  univerfi  litiH 
^*  homines  totws  ngni  no/if i  praediBi^  babiant  et  tineantfifem* 
^  per  bene  in  armis  et  in  equity  ut  decet  it  oportet :  itfmtftmpte^ 
^  prompti  et  bene  paratii  ad  ftrvitium  fuum  integrum  nobis  ex^ 
**  plendum  et  per  agendum  y  cum  opusfuertt;  fefundum  qu$d  nobi$ 
"  debent  de  foedis  et  tenementi  fuis  de  jure  facere^  et/tcut  illir 
♦*  ^atuhnus  per  commune  concilium  totius  regni  noftri  praeiHllim^ 

This  new  polity  therefore  feems  not  to  have  been  impofei 
bj  the  conqueror,  but  nationally  and  freely  adopted  by  the 
general  aflembly  of  the  whole  realm,  in  the  fame  manner  as 
other  nations  of  Europe  had  before  adopted  it,  upon  the  fame 
principle  of  felf-fecurity.  And,  in  particular,  they  had  the 
recent  example  of  the  French  nation  before  their  eyes ;  whicH 
liad  gradually  funendered  up  all  it*s  allodial  or  free  lands  int<l 
the  Idog's  hands,  who  reQored  them  to  the  owners  as  a  henom 
ficium  or  feud,  to  be  held  to  them  and  fuch  of  their  heirs  as 
they  previoufly  nominated  to  the  king:  and  thus  by  degree^ 
all  the  allodial  cftates  in  France  were  converted  into  feuds, 
jind  the  freemen  became  the  vafals  of  the  crown*.  The  ^nly 
^iffer^nce  between  this  change  ef  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  efie£led  gradually, 
by  the  confent  of  private  perfons;  the  latter  was  done  at  [  51  ) 
pnce,  all  over  England,  by  the  common  confent  of  the 
nation  "^^ 

In  confequence  of  this  change,  it  became  a  fundamental 
inaxim  and  neccffary  principle  (though  in  reality  a  mere 
fiftion)  of  our  Englifli  tenures,  "  that  the  king  is  the  uni- 
<<  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
f*  kingdom  *  J  and  that  no  man  doth  or  can  poflefs  any  part  of 
<«  it,  but  what  has  mediately  or  immediately  been  derived  as 
«*  a  gift  from  him,  to  be  held  upon  feodal  fcrvices/'  FoJr, 
this  being  the  real  cafe  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  fyflem  were  obliged  to  a£t  upon  the 

*  Montefq  Sp.  L.  b.  31.  c.  S.  annuri  render  of  iht  fifth  part  of  tbek 

y  Pharaoh  thua  acquired  the  dominion  viluc.    (Gen.  c  xlWi. ) 
of  ail  the  lands  in  Egypt,  and  granted         »  TWr  fuu  \n  luy^  et  v'uKt  d«  litf  al 

Cfacm  oiit  tu  the  Egypuaos,  rcfciving  an  cmrntmrne^**  (M^  %^Sdw»  JIL  ^s,J 

fame 
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fame  fuppofitionj  as  a  fubftru£tton  and  foundation  of  their 
new  polity,  though  the  fzCt  was  indeed  far  otherwife.  And 
indeed,  by  thus  confenting  to  the  iutroduflioa  of  foedal  te- 
nures, our  Englifh  anceflors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  (late  of  defence  by  cilablifhing  a  mili- 
tary fyftcm  i  and  to  oblige  themfelves  (in  tcfycGt  of  their 
lands)  to  maintain  the  king's  title  and  territories,  with  equal 
vigour  and  fealty,  as  if  they  had  received  their  lands  from  his 
bounty  upon  thefe  exprtrfs  conditions,  as  pure,  proper,  bene* 
ficiary  feudatories.  But  whatever  their  meaning  was,  the 
Norman  interpreters,  (killed  in  all  the  niceties  of  the  feodal 
conftitutions,  and  well  underftanding  the  import  and  extent 
o.f  the  feodal  terms,  gave  a  very  different  conftrudlion  to  this 
proceeding:  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doflrines  which  prevailed  in  the  duchy  of 
Normandy,  but  alfo  fuch  fruits  and  dependencies,  fuch  hard- 
ihips  and  fcrrvices,  as  were  never  known  to  other  nations*^ 
as  if  the  Englini  had,  in  fa£l  as  well  as  theory,  owed  every 
Uiing  they  had  to  the  bounty  of  their  fovereign  lord. 

OuK  anceftors  flierefore,  who  were  by  no  means  benefici<* 
aries,  but  had  barely  confented  to  this  (idion  of  tenure  from 
t  52  3  ^^^  <-'rown,  as  the  bads  of  a  military  difcipline,  with  reafoa 
looked  upon  thefe  dedu£iions  as  grievous  impo(itions,  and 
arbitrary  conclufions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth  ^.  However,  this  king,  and  his  fon 
William  Rufus,  kept  up  with  a  high  hand  all  the  rigours  of 
the  feodal  doArines :  but  their  fucceflTor,  Henry  I,  found  it 
expedient,  when  he  fet  up  his  pretcnGons  to  the  crown,  to 
promife  a  reftitution  of  the  laws  of  king  Edward  the  con- 
fcflbr,  or  antient  Saxon  fyftem  j  and  accordingly,  in  the  firft 
year  of  his  reign,  granted  a  charter',  whereby  he  gave  up 
the  greater  grievances,  but  ftill  rcferved  the  fi£tion  of  feodal 
tenure,  for  the  fame  military  purposes  which  engaged  his 
father  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himfelf  and  fucceeding  princes;  till  in  the  reign  of 

•  Spela.  of  fevds.  c.  aS.  ^  Wright.  Si.  «  IL.  Hat.  /.  r.  i. 

king 
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king  John  they  became  fo  intolerable,  that  they  occaRoned 
tiis  barons,  or  principal  feudatories,  to  rife  up  in  arnns  againft 
him  :  which  at  length  produced  the  famous  great  charter  at 
Runing-mead,  which,  with  fome  alterations,  was  confirmed 
by  his  fon  Henry  III.  And,  though  it's  immunities  (efpc- 
cially  as  altered  on  it's  laft  edition  by  his  fon  ^)  are  very 
greatly  fliort  of  thofe  granted  by  Henry  I,  it  was  juftly 
efteemed  at  the  time  a  vaft  acquifition  to  Englifli  liberty. 
Indeed,  by  the  farther  alteration  of  tenures  that  has  fincc 
happened,  many  of  thefo  immunities  may  now  appear,  to 
a  common  obferver,  of  much  lefs  confequence  than  they 
really  were  when  granted :  but  this,  properly  confidercd, 
^'ill  (hew,  not  that  the  acquifitions  under  John  were  fmall^ 
but  that  thofe  under  Charles  were  greater.  And  from  hence 
alfo  arlfes  another  inference ;  that  the  liberties  of  Engliftimen 
are  not  (as  fome  arbitrary  writers  would  reprefcnt  them) 
mere  infringements  of  the  king's  prerogative,  extorted  from 
our  princes  by  taking  advantage  of  their  weaknefs ;  but  a  re« 
ftoration  of  that  antient  conditution,  of  which  our  anceftors 
had  been  defrauded  by  the  art  and  fineife  of  the  Norman  law* 
yers,  rather  than  deprived  by  the  force  of ^thc  Norman  arms* 

Having  givtn  this  (hort  hiftory  of  their  rife  and  progrefs,  [  53  3 
we  will  next  confider  the  nature,  do£lrine,  and  principal 
lawg  of  feuds  i  wherein  we  fhall  evidently  trace  the  ground- 
work of  many  parts  of  our  public  polity,  and  alfo  the  origi- 
nal of  fttch  of  our  own  tenures,  as  were  either  abolifhed  in 
the  Jaft  century,  or  (lill  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure 
is  this }  that  all  lands  were  originally  granted  out  by  the  fb- 
vereign,  and  are  therefore  holden,  either  mediately  or  imme* 
diately,  of  the  crown.  The  grantor  was  called  the  propri* 
etor,  or  lord;  being  he  who  retained  the  dominion  or  ulti«« 
•mate  property  of  the  feud  or  fee ;  and  the  grantee,  who  had 
only  the  ufe  and  pofleflion,  according  to  the  terms  of  the 
grant,  was  ftiled  the  feudatory  or  va/ai^  which  was  only  an* 
Other  name  for  the  tenant  or  holder  of  the  lands  j 'though,  on 

account 
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account  of  the  prejudices  which  we  hare  juftlj  conceiyed 
againft  the  doSrines  that  were  afterwards  grafted  on  this  fyf« 
tern,  we  now  ufe  the  word  vafal  opprobriouiljr,  as  fynonimoat 
to  flaVe  or  bondman  (3 ).  The  manner  of  the  grant  was  by  words 
of  gratuitous  and  pure  donationi  dedi  et  cencejji ;  which  are  (till 
the  operative  words  in  our  modem  infeodations  or  deeds  of 
feoffment.  This  was  perfe£led  by  the  cerenqony  of  corporal 
inYcftiture,  or  open  and  notorious  delivery  of  poflefEon  ia 
the  prefence  of  the  other  vafals  ;  which  perpetuated  among 
them  the  aera  of  the  new  acquifitiouj  at  a  time  when  the  art 
of  writing  was  very  little  known :  and  therefore  the  evidence 
of  property  was  repofed  in  the  memory  of  the  neighbourhood; 
whoj  in  cafe  of  a  difputed  title,  were  afterwards  called  upon 
to  decide  the  difference,  not  only  according  to  external  proofs^ 
adduced  by  the  parties  litigant,  but  alfo  by  the  internal  tefti* 
mony  of  their  own  private  knowlege. 

Besides  an  oath  oi  fealty ^  or  profeiEon  of  faith  to  the 

^  lord'  which  was  the  parent  of  our  oath  of  allegiance,  the 

vafal  or  tenant  upen  invefliture  did  ufually  homage  to  his 

lord ;  openly  and  humbly  kneeling,  being  ungirt,  uncovered^ 

and  holding  up  his  hands  both  together  between  thofe  of  the 

C  54  I  '^^^>  ^^^  ^^^^  before  him ;  and  there  profefEng  that,  <<  he 

<<  did  become  his  many  from  that  day  forth,  of  life  and  limb 

0  **  and  earthly  honour :"  and  then  he  received  a  kifs  from  his 

lord  ^*  Which  ceremony  was  denominated  homagium^  or 
ptanboody  by  the  feudifts,  from  the  Hated  form  of  word% 
devenio  vejter  homo  ^ 

*  Lit.  §  85-  buthnot,   that  tradition  mi  no  where 

'  It  wai  an  obfenration  of  Dr«  Ar-      preserved  fo  pure  and  incorrupt  ai  amoof 

cbildien. 


(3)  Nothing,  I  think,  proves  more  ftrongly  the  deteffation  in 
which  the  people^  of  this  country  held  the  feudal  oppreflions,  than 
that  the  word  vafal^  which  once  fignified  a  feudal  tenant  or 
-.grantee  ^f  land,  is  now  fynonimous  to  Have ;  and  that  the  word 
mllamf  which  onc^^aeant  only  an  ifltiocent  inoffenfive  bondman^ 
has  kept  its  relative  djilance,  and  denotes  a  perfon  deftitute  of 
every  moral  and  honourable  principle,  and  is  become  one  of  the 
Hoft  opprobrious  terms  in  the  Engliih  language. 
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When  the  tenant  had  thus  profefled  himfelf  to  be  the 

man  of  his  fuperior  or  lord,  the  next  contidenitioD  vas  con« 

ceming  thc/erwe^  which,  as  fuch,  he  was  bound  to  ren«* 

der,  in  recompence  for  the  land  that  he  held.    This,  in  pure^ 

proper,  and  original  feuds,  was  onljr  twofold ;  to  follow,  or 

iojidit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in 

his  armies  or  warlike  retinue,  when  neceflity  called  him  to 

the  field.    The  lord  was,  in  early  times,  the  legiflator  and 

judge  oTcr  all  his  feudatories  :  and  therefore  the  vafals  of  the 

inferior  lords  were  bound  by  their  fealty  to  attend  their  do** 

meftic  courts  baron  ',  (which  were  inftituted  in  every  manor 

or  barony,  for  doing  fpeedy  and  effeftual  juftice  to  all  the 

tenants,)  in  order  as  well  to  anfwer  fuch  complaints  as  might 

be  alleged  againft  themfelves,  as  to  form  a  jury  or  homage 

for  the  trial  of  their  fellow-tenants  :  and  upon  this  account^ 

in  all  the  feodal  inftitutions  both  here  and  on  the  continent^ 

they  are  diftinguiihed  by  the  appellation  of  the  peers  of  the 

court ;  paref  curtisy  or  pans  curiae*     In  like  manner  the  ba« 

rons  themfelves,  or  lords  of  inferior  di(lri£ls,  were  denomi-* 

nated  peers  of  the  king's  court,  and  were  bound  to  attend 

him  upon  fummons,  to  hear  caufes  of  greater  confequence 

in  the  king's  prefence  and  under  the  direction  of  his  grand 

judiciary  i  till  in  many  countries  the  power  of  that  officer 

was  broken  and  diftributed  into  other  courts  of  judicature^ 

the  peers  of  the  king's  court  (till  referving  to  themfelves  (in 

almoft  every  feodal  government)  the  right  of  appeal  from 

itiofe  fubordinate  courts  in  the  lad  refort.     The  military  i  55  1^ 

branch  of  fervice  confided  in  attending  the  lord  to  the  wars^ 

if  called  upon,  with  fuch  a  retinue,  and  for  fuch  a  number 

of  days,  as  were  dipulated  at  the  fird  donation,  in  propor* 

lion  to  the  quantity  of  the  land. 

ch3di«o»  wboff  gamei  and  pUyi  are  dc-  in  one  of  our  antient  juvenile  paftimet 

Ihrvred  diown  invariably  from  one  gene*  (the  king  lam  ox  imfiltuU  of  Julius  Pol- 

xatioo  to  apother.     (Warburton*!  Aotet  lux,  Onomafu.  /.  9.  r.  7.]  tbe  cercmo- 

OH  Pope.  vi.  134^  S^.)    It  will  not,  I  nies  and  language  of  feodal  homage  art 

hopCy  be  diDugkt  puerile  to  remark  (in  preserved  with  grot  exa^efr. 

confirmation  of  this  obfeiTitioii)  that  ■  ^or^  L  2.  r.  55* 

At 
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At  the  firft  introdisdion  of  feuds,  as  they  were  gratuitous, 
fo  alfo  they  were  precarious  and  held  at  the  will  of  the  lord', 
who  was  then  the  folc  judge  whether  his  vafal  performed  his 
fcrviccs  faithfully.      Then  they  became  certain  for  one  or 
more  years.     Among  the  antieut  Germans  they  continued 
only  from  year  to  year  :  an  annual  diftribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  aflem- 
blies  K    This  was  profeflcdiy  done^  left  their  thoughts  Ihould 
be  diverted  from  war  to  agriculture  j  left  the  ftrong  Qiould 
incroach  upon  the  poflcflions  of  the  weak  j  and  left  luxury 
ind  avarice  {hould  be  encourt^ged  by  the  ereftion  of  perma- 
nent houfcs,  and  too  curious  an  attention  to  convenience 
and  the  elegant  fuperfluities  of  life.     But,  when  the  gene- 
ral migration  was  pretty  well  over,  and  a  peaceable  poflTelTiDn 
of  the  new-acquired  fcttlements  had  introduced  new  cuf- 
toms  and  manners  ;  when  the  fertility  of  the  foil  had  encou* 
raged  the  ftudy  of  hufbandry,  and  an  aifedlion  for  the  fpotd 
they  had  cultivated  began  naturally  to  rife  in  the  tillers  ;  a 
inore  permanent  degree  of  property  was  introduced,  and 
feuds  began  nowAo  be  granted  for  the  I2JI'  of  the  feudatory  ^. 
But  ftill  feuds  were  not  yet  hereditary ;   though  frequently 
granted,  by  the  favour  of  the  lord,  to  the  children  of  the 
former  pofleflbr  ;    till  in  procefs  of  time  it  became  unufual, 
and  was  therefore  thought  hard,  to  rejefl:  the  heir,  if  he 
were  capable  to  perform  the  ferviccs  ^ :  and  therefore  infants, 
women,  and  profefled  monks,  who  were  incapable  of  bear- 
ing arms,  were  alfo  incapable  of  fucceeding  to  a  genuine  feud. 
But  the  heir,  when  admitted  to  the  feud  which  his  anceftor 
r  c6  1  pofl'^^<^^>  ufed  generally  to  pay  a  fine  or  acknowlegemcnt  to 
the  lord,  in  horfes,  arms,  money,  and  the  like,  for  fuch  re- 
newal of  the  feud :  which  was  called  a  relief,  becaufe  it  raifed 
up  and  re-eftabli(hed  the  inheritance,  or  in  the  words  of  the 


^  FiuJ.  /«  I.   r.  I.  **  tus  et  priacifes,  in  tinnos  Jingulas^ 

i  ThusTacUus:  (demcr,Germ*  c,q,6.)  **  tihia  it  iogmtundfut  bominum  qui 

<<  ^gr\  ab  Ufsiverfis  per  viea  oecupautur  :  «  cmtrunt^  quantum  as  it  quo  loco  vifum 

«  an/a  f4r  autios  mtaant,**     A nd  Carfv  **  eftf  atfnhuumt  agrl^  atque  anaofofl  atio 

yet  more  fully :  (debeil.CalK  /.^.  c.»i. )  <«  tranfirg  csgunt,** 
**  Ae^ue  quijquam   ogri  mcdum  urtum^  ^  Feud.  /.  I.  /.  I. 

**  out  Jina  propria  hatet-y  jti  magifira*  '  Wright.  14. 
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feodal  writerSi  **  incertsm  ft  caducam  heredifatem  relevahatJ* 
This  relief  was  afterwards;  when  feuds  became  abfolucelf 
hereditary)  continued  t)n  the  death  of  the  tenant,  though  the 
original  foundation  of  it  had  ceafed. 

For  in  procefs  of  time  feuds  came  by  cjcgrees  to  be  uni- 
verfally  extended  beyond  the  life  of  the  firil  vafal)  to  his 
fens,    or  perhaps  to  fuch  one  of  them  as  the  lord  Ihould 
nanie;  and  in  this  cafe  the  form  of  the  donation  was  ftri£tly 
obfefved  :  for  if  a  feud  was  given  to  a  man  and  Ymfons^  all 
his  fons  fucceeded  him  in  equal  portions :  and,  as  they  died 
off,  their  ihares  rdVerted  to  the  lord,  and  did  not  defcend  to 
their  children,  or  even  to  their  furviving  brothers,  as  not  be- 
ing fpeciiied  in  the  donation  °^.     But  when  fuch  a  feud  was 
given  to  a  man  and  his  beirs^  in  general  terms,  then  a  more 
extended  rule  of  fucceffion  took  place;  and  when  the  feudatory 
died,  his  male  dcfcendants  //i  infinitum  were  admitted  to  the 
fucceflion.    When  any  fuch  dcfcendant,  who  thus  had  fuc- 
ceeded, died,  his  male  defcendants  were  alfo  admitted  in  the 
£rft  place ;  and,  in  defe£t  of  them,  fuch  of  bis  <nale  colla- 
teral kintfred  as  were  of  the  blood  or  lineage  of  the  firft  feu* 
datory,  but  no  others.     For  this  v/as  an  unalterable  maxim 
^in  feodal  fucceflion,  that  '^  none  was  capable  of  inheriting 
•*  a  feud,  but  fuch  a»  was  of  the  blood  of,  that  is,  lineally  dc- 
"  fcended  from,  the  firft  feudatory  °."     And  the  defcent,  be- 
ing thus  confined  to  males,  originally  extended  to  all  the 
males  alike;  all  the  fons,  without  any  diftindlion  of  primo- 
geniture, fucceeding  to  eqval  portions  of  the  father's  feud* 
But  this  being  foutul  upon  many  accounts  inconvenient, 
(particularly,  by  dividing  the  fervices,  and  thereby  weaken- 
ing the  ftrength  of  the  feodal  union,)  and  honorary  feuds  (or 
titles  of  nobiUty)  beipg  riow  introduced,  which  were  not  of 
a  divifible  nature,  but  couldonly  be  inherited  by  the  eldeft 
fo»«;.  ini^itation  of  thefe,  milUary  feuds  (or  thofe  we  arc  t  57  J 
pow  d<?fc|dbtng}' began  alfo  in  nM>ft  countries  to  defcend,  ac- 
cording to  the  faine  rule  of  prixoogeniture,  to  the  eldcll  fon, 

in.excIufionof.all  tho.r^flA 

•iKlnSj.,  -  f  Wright  ji?' 
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V  Other  qualities  of -^£eads  were»  that  the  feudatory  coul4 
not  alicne  or  difpofe  of  his  feud ;  neither  could  he  cxchangei^ 
nor  jret  mortgage,  nor  even  devife  it  by  will,  without  the 
confent  of  the  lord  <!.  For,  the  reafon  of  conferring  the  feud 
being  the  perfonal  abilities  of  the  feudatory  to  ferve  in  war, 
it  was  not  fit  he  (hould  be  at  liberty  to  transfer  this  gift,  either 
from  himfelf,  or  from  his  pofterity  who  were  prefumed  to  in- 
herit his  valour,  to  others  who  might  prove  Icfs  able.  And, 
as  the  feodal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  intitled  to  the  lord^s  prote£lion,  in  return  for 
his  own  fealty  and  fervice ;  therefore  the  lord  could  no  more 
transfer  his  feignory  or  protedion  without  confent  of  his 
vafal,  than  the  vafal  could  his  feud  without  confent  of  hi& 
lord ' :  it  being  equally  unreafonable,  that  the'  lord  ihould 
extend  his  prote£^ton  to  a  perfon  to  whom  he  had  exceptions, 
and  that  the  vafal  (hould  owe  fubjc&ion  to  a  fuperior  not  of 

his  own  choofing. 
/ 

•    These  were  the  principal,  and  very  fimple,  qualities  of 

the  genuine  or  original  feuds  $  which  were  all  of  a  miliurj 

nature,  and  in  the  hands  of  military  perfons :  though  the 

feudatories,  being  under  frequent  incapacities  of  cultivating 

;  *  and  manuring  their  own  lands,  foon  found  it  neceflary  to 

commit  part  of  them  to  inferior  tenants ;  obliging  them  to 
fuch  returns  in  fervice,  corn,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
inrithout  diftradiion  :  which  returns,  or  reditus^  were  the  ori« 
ginal  of  rents.  And  by  thefe  means  the  feodal  pqlity  was 
greatly  extended  ;  thefe  inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  *<  rere-fiefs*')  being  under  fimilar 
jobligations  of  fealty,  to  do  fuit  of  court,  to  anfwer  the  ftipu- 
lated  renders  or  rent-fervice,  and  to  promote  the  welfare  of 

I  58  ]  their  immediate  fuperiorsi)r  lords'.  But  this  at  the  fame  time 
demoliflied  the  antient  fimplicity  of  feuds ;  and  an  inroad  be- 
ing once  made  upoii  their  conftitntion,  it  fubjeded  them,  in 
a  courfe  of  time,  to  great  varieties  and  innovations.  Feuds 
began  to  be  bought  and  fold,  and  deviations  were  made  from 

Ac 
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the  old  fundamental  rules  of  tenure  and  fucceflicn  ;  which 
were  held  no  longer  facred,  when  the  feuds  themfelves  no 
longer  continued  to  be  purely  military.  Hence  thcfe  te« 
nures  began  now  to  be  divided  xnxofeoda  propria  et  impropria^ 
proper  and  improper  feuds  \  under  the  former  of  which  divi« 
fions  were  comprehended  fuch,  and  fuch  onlyi  of  which  we 
bare  before  fpoken;  and  under  that  of  improper  or  derivative 
feuds  were  comprized  all  fuch  as  do  not  fall  within  the  other 
dcfcription :  fuch,  for  inftance,  as  were  originally  bartered 
and  fold  to  the  feudatc^y  for  a  price }  fuch  as  were  held 
upon  bafe  or  Icfs  honourable  ferviceSj  or  upon  a  rent,  in  lieu 
of  military  fetvice ;  fuch  as  were  in  themfelves  alienable^ 
without  mutual  licenfe ;  and  fuch  ^s  might  defcend  indif- 
ferently either  to  males  or  females.  But,  where  a  difierenee 
was  not  exprefled  in  the  creatidh,  fuch  new-created  feuds 
did  in  all  refpeds  follow  the  nature  of  an  original,  genuine, 
and  proper  feud '. 

BDT.-as  foon  as  the  feodal  fyftem  came  to  be  confidered  in 
the  light  of  a  civil  eftablilhment,  rather  than  as  a  military 
plan,  the  ingenuity  of  the  fame  ages,  which  perplexed  all 
theology  with  the  fubtilty  of  fcholaftic  difquifitionsi  and  be- 
wildered philofophy  in  the  mazes  of  metaphyfical  jargon, 
began  alfo  to  exert  it's  influence  on  this  copious  and  fruitful 
fubjeft:  in  purfuance  of  which,  the  moft  refined  and  oppref- 
five  conicquences  were  drawn  from  what  originally  was  a  plan 
of  fimplicity  and  liberty,  equally  beneficial  to  both  lord  and 
tenant,  and  prudently  calculated  for  their  mutual  protCvSion 
.and  defence.     From  this  one  foundation,  in  different  coun- 

• 

tries  of  Europe,  very  different  fuperdrudures  have  been 
nifed :  what  tStCi  it  has  produced  on  the  landed  property 
of  England  will  appear  in  the  following  chapters. 


Pa 
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CHAPTER      THE      FIPTR; 


cp   THE   ANTiENT  ENGLISH  TENURES. 


IN  this  chapter  wc  (hall  take  a  fliort  view  of  the  antient 
'tenures  of  our  Englifh  eftates,  or  the  manner  in  which 
lands,  tenements,  and  hereditaments, might  have  been  holden^ 
as  the  faihe  flood  in  force,  till  the  middle  of  the  laft  century. 
In  which  we  (hall  eafily  perceive,  that  all  the  particularitiesy 
all  the  f«eming- and  real  hardfliips,  that  attended  thofe  te- 
nures, were  to  be  accounted  for  upon  feodal  piincipks  and 
no  other ;  being  fruits  ofj  and  deduced  from,  the  feodat 
policy. 

Almost  all  the  real  property  of  this  kingdom  is  by  the 
policy  of  our  laws  fuppofed  to  be  granted  by,  dependent  up- 
on, and  holden  of  fome  fuperior  lord,  by  and  in  conlideration 
of  certain  fervices  to  be  rendered  to  the  lord  by  the  tenant 
or  poffeflbr  of  this  property.     The'  thing  holden  is  therefore 
ftiled  a  tenement^  the  poffeffors  thereof  tenants,  and  the  man- 
ner of  their  poiTeffion  a  tenure.     Thus  all  the' land  in  the 
Vingdom  is  fuppofed  to  *be  holden,  mediately  or  rmmediately, 
of  the  king,  who  is  filled  the  lord  paramount,  or  above  all* 
Such  tenants  as  held  under  the  king  ittimedirftely,.  when 
they  granted  out  portions  of  their  lands  to  inferior  perfons, 
became  alfo  lords  with  refpeft  to  thofe  inferior  perfons,  as 
they  were  ftill  tenants  with  refpedl  to  the  king  :  and,  thus 
partaking  of  a  middle  nature,  were  called  mefnef  or  middle^ 
lords.      So  that  if  the  king  granted  a  manor  to  A,  and  he 
granted  s^  portion  of  the  iaad  |o  B,  now  B  was  faid  to  hold 

I  of 
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of  A,  and  A  of  the  king;  or  in  other  words,  B  held  hU 
lands  immediately  of  A,  but  mediately  of  tKe  king.  The 
king  therefore  was  ftiled  lord  paramount ;  A  was  both  tenant 
and  lordyOrwasa  mefne  lord;  and  B  was  called  tenant/^irtf« 
^aily  or  the  lowed  tenant ;  being  he  who  was  fuppofed  to 
make  avails  or  profit,  of  the  land  *.  In  this  manner  are  all  the 
hnds  of  the  kingdom  holden,  whfch  are  in  the  hands  of  fub- 
jeds  :  for  accosding  to  fir  Edward  Coke\  in  the  law  of  Eng. 
land  we  have  not  properly  aUodium\  which,  we  have  fc;en% 
is  the  name  by  which  the  feudifts  abroad  diftinguifh  foch 
eftates  of  the  fubjed,  as  are  not  holden  of  any  fuperior.  So 
that  at  the  firil  glance  we  may  obferve,  that  our  lands  are  either 
plainly  feuds,  Qr  partake  very  (Irongly  of  the  feodal  nature. 

All  tenures  being  thus  derived,  or  fuppofed  to  be  derived^ 
from  the  king,  thofe  that  held  immediately  under  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capitey  or  in  chief;  which  was  the  moft  honourable  fpecies  of 
tenure,  but  at  the  fame  time  fubje£ted  the  tenants  to  greater 
and  more  burthenfome  fervices,  than  inferior  tenUTes  did'. 
This  di(tin£lion  ran  through  all  the  different  forts  of  tenure^ 
of  which  I  now  proceed  to  give  an  account. 

I.  There  feem  to  have  fubfifted  among  our  anceftors 
four  principal  fpecies  of  lay  tenures,  to  which  ail  others  may 
be  reduced :  the  grand  criteria  of  which  were  the  natures  of 
the  feveral  fervices  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  fervices,  in  refpe&  of  their  quality, 
•were  cither ^r^/  or  bafe  fervices ;  in  refpeft  of  their  quantity 
smd  the  time  of  exadling  them,  were  either  certain  or  uncerm 
tain.  Free  fervices  were  fuch  as  were  not  unbecoming  the 
charader  of  a  foldier,  or  a  freeman  to  perform  ;  as  to  ferve 
under  his  lord  in  the  wars,  to  pay  a  fum  of  money,  and  the  [61} 
like.  Bafe  fervices  were  fuch  as  were  fit  only  for  peafants, 
or,  perfons  of  a  fcrvile  rank ;  as  to  plough  the  lord's  land, 
to  make  his  hedges,  to  carry  out  his  dung,  or  other  mean 

^  ft  Inft.  296.  ces,  the  imperial  cities,  &c   which  hold 

^  I  Iflil.  1.  dire^iy  f n  m  tbeexnpcrort  are  called  the 

*  9>S-  47*  iwimtd'iatt  ftates  of  the  empire  \  aJl  other 

^  In  the  Germanic  conftitucion,  the  landholders  beiog  denominated  mtdUt9 

fje^^orss  Uic  bUhopi,  the  fcculir  prin-  ones.    Mod.  Ui&«  Hift*  xlii.  6i. 
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employi^ents.  The  artain  fervices^  whether  iree  or  bafe^ 
were  fuch  as  were  dinted  in  quantity,  a^d  :COuld  not  be  ex- 
ceeded on  any  pretence ;  as^  to  pay  a  dated  annual  rent»  or 
to  plougli  fuch  a  field  for  three  days.  The  uncertain  depend- 
ed upon  unknown  contingencies  -,  as,  to  do  military  fervice. 
in  pcrfon,  or  pay  an  aHefiment  in  lieu  of  it,  when  called  up- 
on y  or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm  ; 
which  are  free  fervices :  or  to  do  whatever  the  lord  fliould 
command ;  which  is  a  bafe  or  villein  fervice. 

]Fkom  the  various  combinations  of  thefe  fervices  have 
arifen  the  four  kinds  of  lay  tenure  which  fubfifted  i^  Eng- 
land, till  the  middle  of  the  lail  century ;  and  three  of  which 
fubfift  to  this  day.  Of  thtfe  Bra£ton  (who  wrote  under 
Henry  the  third)  feems  to  give  the  cleared  and  mod' com- 
pendious account,  of  any  author  antient  or  modern^;  of 
which  the  following  is  the  outline  or  abdraft  ^  "  Tene- 
•*  ments  arc  of  two  kinds,  frank-tenement^  and  villenage. 
«*  And,  of  frank  tenements,  fome  are  held  freely  in  con- 
♦'  fideration  of  homage  and  knight  fervice ;  others  infra^ 
«  focage  with  the  fcrvice  of  fealty  only/'  And  again',  <*  of 
•*  villenages  forne  are  pure,  and  others  privileged.  He  that 
"  holds  in  pure  vilUnoge  (hall  do  whatfoever  is  commanded 
<*  him,  and  always  be  bound  to  an  uncertain  fervice.  The 
**  other  kind  of  villenage  is  called  villein  focage;  and  theie 
^  villeinfocmen  do  villein  fervices,  but  fuch  as  are  certain 
*^  and  determined."  Of  which  the  fenfe  feems  tobe  as  follows: 
fird,  where  the  fervice  was  free  but  uncertain,  as  military 
fervice  with  homage,  that  tenure  was  called  the  tenure  in 
r  6^  1  chivalry,  perfervitium  mtlitare^  or  by  knight-fervice.  Seconds 
ly,  where  the  fcrvice  was  not  only/reef  but  alfo  certain,  a» 
by  fealty  only,  by  rent  and  fealty,  &r.  that  tenure  was  called 
liberum  focagium,  or  free  fncage.  Thefe  were  the  onlj 
free  holdings  or  tenements  \  (he  others  were  villenous  or  feiv 

• 

*  /•4'  /r*  I.  4.  aS.  pri^'iligiatum.     Sui  tttstt  in  fttrc  vil/eBM* 

'  Tttumemtorum  aliud  Ithcrum,   aliud  gi*  faciei  qt^qt^id  ti  frsac^ttimfmtrit^  tf 

villinagitm-     Itemf  i.berotum  aliud  tent"  ftmfer  ttn^itur  ad  inttrta,     ji/hd  genus 

tur  tihtre  fro  ^owiagio  et  J^r-vitio  mlita'i'^  wlUnagii  dicitmr  wilanunt  ficagiami    et 

^iiud  iir  liotn  ficagio  cumJiJJitate  tan-  byjufmodi  villam  focmaHtd^^tvilfama  fmm 

%ym-    %  I.  ciunt  Jtrvitijf  Jed  certa  cf  tkdrwuuu^ 

<  yUiepagi^um    aliud  Purtfrnj   atmd  |  5. 
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Tile :  as,  thirdly,  where  the  fenrice  was  iafi  in  it's  natttre^ 
and  uncertam  as  to  time  and  quantityj  the  tenure  was  purum 
viJlenagium,  abfolute  or  pure  vilienage.  Laftly,  where  the 
fervice  was  ta/e  in  it's  nature,  but  reduced  to  a  certainty^  this 
was  ftill  villenage,  but  diftingaiflied  froifi  the  other  by  the 
name  of  privileged  villenage,  vtUenagium  privilegiatum ;  or  it 
might  be  ftill  called focagc  (from  xht certainty  oi  it's  fervices) 
but  degraded  by  their  bafinefs  into  the  inferior  title  of  viMmtm 
ficagium,  villeiii-focag^. 

I.  The  firft,  mod  univerfal,  and  efttfemed  the  moft  ho- 
nourable fpcrcics  of  tenure,  was  that  by  knight- fervice,  called 
in  hztin/frvitium  militare,  and  in  law- French  chivalry^  or 
fervice  de  chivaler^  anfwering  to  the  Jiefdhauhert  of  the  Nor- 
mans^, which  name  is  exprefbly  given  it  by  the  Mirrour'. 
This  differed  in  very  few  points,  as  we  (hall  prefently  fee, 
from  a  pure  and  proper  feud,  being  entirely  military,  and  the 
general  efleA  of  the  feodal  eft&blKhmenf*  in  Eng^land.  To 
make  a  tenure  by  knight  fervice,  a  determinate  quantity  of 
land  was  neceffary,  which  was  called  a  knight's  fee,  feodum 
tntHtarei  the  meafure  of  which  in  3  Edw.I,  was  eftimated 
^t  twelve  ploughlands'^,  and  it's  value  (though  it  varied  with 
the  times')  in  the  returns  of  Edward  L.  and  Edward  11", 
was  dated  at  20/.  per  annum  .  i  )•  And  he  who  held  this  pro* 
portion  of  land  (or  a  whole  fee)  by  knight-fervice,  was 
bound  to  attend  his  lord  to  the  wars  for  forty  days  in  every 
year,  if  called  upon*^  which  attendance  was  his  reditus  or 
fctum,  his  rent  or  fervice,  for  the  land  he  claimed  to  hold. 
If  he  held  only  half  a  knight's  fee,  he  was  only  bound  to  at- 

^  Sf^lm.  Ci^ff.  219.  mUit.  I  Edw.  ]I.     Co.  Litt.  69. 

*  c.  a.  ^  «7.  ■  See  w.i:i  for  this  purpofe  In  Af<f- 

^  Pfjtb.  3  Edw.  I.  Co.  Litt.  69.  mwand,  Seatcb.  36.  prefixed  to  May. 

'  X  lnft<  596.  ii«rd*s  yearbook.  Edw.  11. 

>*  Scat  Weftm.  1.  c.  36.    Scat  di 

( I )  Mr.  Selden  contends,  that  a  knight's  fee  did  not  confift  of 
land  of  a  fixed  extent  or  value,  but  was  as  much  as  the  king 
was  pleafed  to  'grant,  upon  the  condition  of  having  the  fervice  of 
one  knight.  Tit*  of  Hon.  p.  2.  c.  5.  f.  17  Sc  26.  This  is  more 
probables  befides,  it  cantiot  be  fup^ofcd,  that  the  fame  quanuty  of 
land  was  every  where  of  the  £une  value. 

F  4  tend 
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tend  f lii^ntjr  day«»  and  fo  in  prop.ortioxx%  And  there  i»  rq»» 
fon  to  apprehend,  that  this  fervice  ^^li  the  whole  that  our  an«- 
ccftors  meant  to  fubjccl  themfelves  t04  the  other  fruity  and 
confequenccspf  this  tenure  being  fraudulently  fuperind.ttced, 
^  the  regular  (though  unforcfeen)  a^endages  of  the  feodal 
fyftem.  . . 

This  tenure  of  knight- fervice  had  all  the  marks  of  adri£l 
^d. regular  fcud-f  ij.w^s  granted  by  wprd3  of  pure  donatiofl» 
deai  et  concejji  p  ;  was  transferred  by  ipveftiture  or  delivering 
corporal  poffeffion  of  the  land,  ufualjy  called  livery  of  fcifin; 
%n^  was  perfcfted'hy  homage  and  fealty.  It  alfo  drew  after 
\%  thcfe  feven  fruits  and  confequences,  as  infeparably  incident 
to  the  tenure  in  chivalry;  v/ac.  aids,  relief,  primer  feifiii^ 
wardfliip,  majrriag^,  fines  for  alienation,  and  efchcat:  ai{ 
which  I  (hall  endeavour  to  explain,  and  Ihcw  to  be  of  ^eodal 
original  (2}. 

ft 

I.  Aids  wera  originally  nierc  benevolences  granted  bj 
the  tenant  to  his  lord,  in  times  of  difficulty  and  diftreis^i 
but  in  propefs  of  time  they  grew  to  be  confidered  a$  a  matter 
of  right,  and  «Qt  of  difcrction..  Thcfe  aids  were  principally 
three  fiift,  to  raufom  the  lord's  perfon,  if  taker?  prifooeri 
a  neceffary  coofcqueipce  af  the  feodal  attachment  arid  fidelity  t 
infomuch  that  the  neglcdl  of  doing  it,  whenever  it  was  m 
the  vaLrs  power,  was  by  the  ftria  rigour  of  the  fcodal  law 
an  abfoJute  forfeiture  of  his  cftatc'.  Secondly,  to  make  the 
lord's  eldcit  fon  a  knight;  a  matter  that  was  formeriy  attenitr 
cd  with  great  ceremony,  pomp,  and  expcnfe.   This  aid  coul4 

0  Litt.   §95.  f„„^  ^  ^^   ^  'VfJuntAUm  domt»r9tt. 

P  Co.  Litt.  9.  Brafton.  /.  2.  tr.  j.  c.  X6.  i»» 

«  jiuxilia  fuvt  Je  gratis  non  el  dt  »■  Ftud.  /.  2.  /.  24. 
jure,'-~cum    dependeant  ex  gratia  teneu^ 


(2)  Sir  John  Dalrympk^  in  his  FfTay.^  F4Judaiicopcrty,  B.a4, 
fays,  that  "  in  England,  bcfprc  tkc  12th  of  Car.  II,  if  the  king 
<«  had  granted  lands  without  refcrvfng  any  particular  fcrriccs  or 
**  tenure,  the  law  creating  a  tenure  for  him  would  have  made  the 
**  grantee  hold  by  kniglit's  fervice,*^ 

Wright  alfo  fays,  that  «  mih'tary  tcnun;  was  created  by  i>m« 
'*  words  of  donation/'     ^^if^/V  Tfy.  141,  ^r    ^ 


not 
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not  be  demaTided  till  the  heir  vas  Eftccn  jein  eld,  or.ca^m* 
Ue  of  bearing  arm*  ^ ;  the  intentiooi  of  it  being  to  breed  mf 
the  eldeft  fon  aod  heir  apparent  of  the  feignory^  to  deeds  of    ^ 
arms  and  chiyalry,  for  the  better  defence  of  the  nation; 
Thirdly,  to  marry  the  lord's  eldeft  daughter,  by  giving  hef' 
$,  f^itable  portioa ;  for  daughter's  portions  were  in  tbofe  days 
exttemely  fleodeji  .few  lords  being  able  to  fave  much  qikt  of  [  64  3 
their  income  for  this  purpofe;  nor  could  they  acquire  money  u    :     j 
by  other  means,  being  wholly  converfant  in  matters  of  armat 
nor,  by  the  nature  of  their  tenure,  could  they  charge  their 
lands  with  this,  or  any  other  incumbrances/    From  beariiq; 
their  proportion  to  thefe  aids  no  ranl^  or  profeffion  was  tSt^ 
ccnpted :  and  therefore  even  the  monafteries,  till  the  time  of 
their  diflblution,  contributed  to  the.  knighting  of  their  fouo^ 
tier's  male  heir  (of  whom  their  )andft  were  holden)  and  the 
marriage  of  his  female  defcerij^ants'.     And;  one  cannot  but 
pbferve,  in  this  parti|:ular,  the  great  refemblancc  which  tb^ 
lord  and  vafal  of  the  fecidai  law  bore  to  the  patron  and  cUen^ 
of  the  Roman  republic^  between  whom  alfo  there  fubfifted 
a  mutual  fealty,  or  enga^ment  of.  defence  and  proieAion. 
For,  with  regard  to  the  matter  of  aids,  there  were  three 
•which  were  ufually  raifed  by  the  clifsnt j  yiz.  to  marry  the 
patron's  daughter;  to  pay  his  debts }  and  to  redeem  his  per* 
(on  from  captivity'. 

But  befides  thefe  antient  feodal  aids,  the  tyranny  o£  lordf 
by  degrees  exa£ted  more  and  mopej  as,  aids  to  pay  the  lord':^ 
debts,  (probably  ia  imitation  of  the  Rom^^ns,)  and  aids  t0 
enable  him  to  pay  aids  or  relied  to  his  (upcrior  lord ;  from 
which  lad;  indeed -the  king's  tenants  in  ra^iVr  were,. from  the 
nature  of  their  tenure,  excufed,  as  they  held  immecU^tely  ff 
the  kiog,  who  had  no  fuperior.  To.  prevent  this  abufe» 
king  John's  magna  carta  °  ordained,  that  no  aids  be  taken  by 
the  king  without  confent  of  parliament,  nor  ixi.  »ny  wife  by 

'  %  fnft.  233.  ttiem  dsffotnticnem  grata tt am  pecumam 

^Philips'slifeof  Pdel.  113.       '   ,  '  wr^gannti  tf  aifbojiiiut  ht  Mk  eaftn 

'  Erat  autem  bate  inter  utroj^ue  officio-'  redimeretn,     Paul.  MaouQiii  di  Jenaim 

ram  waffiiMdo»>^  elifKtet  ad  hlkcandat  H»maa§,  c.  !• 

Jtnatormn  filias  df  Jm  trnftrrea i  hi^erh  <P  tap,  »•  !$•         ' 

inferior 
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iafraorlordsi  fave  bnY^  the  three  antitnt  ones  abore-men- 
tioned.  But  this  provifion  was  omitted  in  Henry  IIPs  charter, 
,  and  the  £Ame  oppreffiona  were  continued  ttil  the  25  Edw.  J, 

when  the  ftatute  called  nnfirmatio  cbartarum  was  enabled) 
which  in  this  refpe£l  revived  king  John's  charter^  by  ordaiiK 
log  that  none  but  the  amieiit  aids  ifaould  be  taken.     But 
r  thoi^h  the  fpecics  of  aids  was  thus  reftTaiuect,  yet  the  quantity 

i  65  3  i^feach  aid  remained  arbitrary  and  uncertain.  King  John^ 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords 
•fiKtuld'be  reafooable'';  and  that  the  aids  taken  by  the  king 
:|if  his  tenants  in  caphi  (hould  be  fettled  by  parliament'.  But 
4liey  were  never  completely  afeertained  and  adjiifted  till  the 
ikatttte  Weftm.  i.  3  Edw.  I.  c.  36.  which  fixed  the  aids  of 
to^.piov  lords  at  twenty  (hillings,  or  the  fuppofed  twentierh 
part  of  the  ahnual  value  of  every  knight^s  fee,  for  making 
the  eWeil  fon  a  knight, -or  niarrying  the  cldcft  daughter;  and 
tl^  fame  was  done  wiW  regard  to  the  king's  tenants  in  capite 
by  ftatute  25  tdw.  III.  c.  1 1.  The  other  aid,  for  raiftfom  of 
the  lordVperfon,  being  not  in  it's  nature  capable  of  any  cer- 
tainty, was  therefore  never  afeertained* 

2.  Rfxief,  rtltwum^  was  before  memioned  as  incident 
to  every  feodal  tenure,  by  way  of  fine  or  compoCtion  with 
the  lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallen 
in  by  the  death  of  the  lad  tenant.  But,  though  reliefs  had 
thcir-oilginal  while  feuds  were  only  life-eftates,  yetthey  Con- 
tinued after  feuds  became  herediary;  and  were  therefore 
1oi»ked  upon,  very  juftly,  as  one  of  the  greateft  grievances  of 
^tenure:  efpecialiy  Mkrhen,  at  the  firft,  they  were  merely  arbi- 
trary and  at  the  will  of  the  lord  %  fo  that,  if  he  pleafed  to 
dcoi'ind  an  exorbitant  relief^  it  was  in  effe£l  to  difinherit  the 
lieir''.  The  £ngli(h  ill  brooked  this  confcquence  of  their 
pew  adopted  policy;  and  therefore  William  the  conqueror 
|>y  bis  laws^  Mfeertained  the  relief,  by  directing  (in  imitatioti 
of  the  Danilh  heriots)  that  a  certain  quantity  of  arms,  and 
lubiliments  of  war^  Ibould  be  paid  by  the  earlsy  barons,  and 

^f#^.  15.^  y  Wright  99. 

Tavafours 
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Tavafoar$  tetpeCdtelj ;  and  if  the  latter  had  no  arni9»  they 
ibottld  pay  loo/.^    William  Rufiis  broke  through  this  com* 
pofition^  and  again  demanded  arbitrary  uncertain  reliefsi  aa 
due  by  the  feodal  laws  t  thereby  in  eSt&  obliging  erery  heir  to 
new-purchafe  or  redeem  his  land*:  but  his  Brother  Henry  I, 
by  the  chapter  before  mentioned,  reftored  his  fiatther's  law;^ 
and  ordained,  that  the  relief  to  be  paid  fiiould  be  according 
to  the  law  fo  eftabliflied,  and  not  an  arbitrary  redemption^.  L  0^  J 
But  afterwards,  when,  by  an  ordinance  in  17  Hen*  II.  called 
the  affife  of  aims,  it  was  provided  that  every  man's  armour 
Ihould  defcend  to  his  heir,  for  defence  of  the  leahn;  and  it 
thereby  became  impraflicablc  to  pay  thefe  acl^iowlegemcnts 
in  arms,  according  to  the  laws  of  the  conqueror,  the  com» 
pofition  was  univerfally  accepted  of  icox.  for  every  knightfa 
fee )  as  we  find  it  ever  after  eftablilhed  '•    But  it  muft  be  re- 
membered, that  this  relief  was  only  then  payable,  if  the  heir 
at  the  death  of  his  anceftor  had  attained  his  full  age  of  one 
and  twenty  years. 

3.  V^iMEK/ejfitt  was  a  feodal  burthen,  only  incident  to 
the  king's  tenants  in  capite^  and  not  to  thofe  who  held  of 
inferior  or  mefne  lords.  It  was  a  right  which  the  king  had^ 
when  any  of  his  tenants  in  capite^dicd  feifed  of  a  knight's  fee, 
to  receive  of  the  heir  (provid€;d  he  were  of  fulf  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  poflef- 
iion;  and  half  a  year's  profits,  if  the  lands  were  in  reverfioh 
expectant  on  an  eftate  for  life*.  This  feems  to  be  little 
more  than  an  additional  relief,  but  grounded  upon  this 
feodal  reafon;  that,  by  the  antient  law  of  feuds,  immediately 
upon  the  death  of  a  vafal  the  fuperior  was  entitled  to  enter  and 
take  feifin  or  pofleflion  of  the  land,  by  way  of  protedion 
againft  intruders,  till  the  heir  appeared  to  claim  it,  and  re- 
ceive inveftiture ;  during  which  interval  the  lord  was  en- 
titled to  take  the  profits ;  and,  unlefs  the  heir  claimed  within 
'a  year  and  day,  it  was  by  the  ftri^  law  a  forfeiture*. 

»  A  Roll.  A6r.  514..  «  *«•.'•     (Ttxt,  Rtftm.  r«/.  34.^ 

^  **Haern  mit  riimtt  terram  futm  'GUot.  /.  9.  c,  ^  Lift.  4  sia. 

**  f.MXfac\thot  tempore  JrMtr'tt  ma^  fid  '  Co.Lhc  77. 

**  lepttwuk  etjuflM  rilevatmt  rfievMkit  "  Ftud,  /.  a.  I.  a4* 

8  This 
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is  psa&ice. however  leem^  not  to  have  leitg  cfetained  ill 
Eagiaodi  if  ever,  with  itgard  to  tenure  under  inferior  lordbt 
liutj  as  to  the  king's  tenares  in  cafutt^  the  prima  fii/ina  wa« 
exprefsly  dpcX^tAy  under  Henry  III  and  £dward  IL,  to  be- 
long to  the  king  by  prerogative,  in  contradittin£Hon  to  othef 
lords^'  The  king  was  enjcttied  td  enter  anA  receive  the 
whole  {>]:o&s  of  cbe  land,  tili  livery  was  Cued;  which  fait 
t  tf 9  3  beiog  commonly  made  v^ithtn  a  year  and  day  next  after  the 
4e|tfa  of  the  tenant,  in  purfuance  of  the  ftrid  feodal  rule, 
therefotre  the  king  ufed  to  take  as  an  average  thtfirfi  fruits^ 
that  is  la^ikjj  onle  year V profits  of  the  land^.  And  this  afters 
wards  gate  a  handle  to  the  popes,  who  daimed  to  be  feodal 
lords  of  the  church,  to  claim  in  like  manner  from  every 
clergyman  in  England,  the  firft  year's  profits  of  his  betibfice^ 
by  way  oiprimtiae^  or  fir  ft  fruits.         ^ 

4.  These  payments  were  only  dne  if  the  hehr  was  of  full 
age;  but  if  he  was  under  the  age  of  twenty-one,  being  a  male^ 
or  fourteen,  being  a  female*',  the  lord  was  entitled  to  the 
wardjbip  of  the  heir,  ind  was  called  the  guardian -in  chivalry. 
This  wardihip  confifted  in  having  the  cuflody  of  the  body 
^nd  lands  of  fuch  heir,  without  any  account  of  the  profits, 
till  the  age  of  twenty*one  in  males,  and  fixteen  in  females. 
For   the   law  fuppofed  the  heir  male   unable  to  perform 
knigbt-fervicetill  twenty^one:  but  as  for  the  femafe,  (he 
was  fuppofed  capable  at  fourteen  to  marry,  artil=  then  b(Ar 
hufband  might  perform  the  fervtce.     The  lord  therefore  had 
xu>^ward{hip,  if  at  the  death  of  the  aticeftor  the  heir^tnale  was 
of  the  full  ^ge  of  twenty-one,  or  the  hcir^fcmale  of  fourteen ; 
yet,  if  file  was  then  under  fourteen,  and  the  lord  once  had 
her  in  ward,  he  might  keep  her  fo  till  fixteen,  by  virtue  of 
.the  ftatute  of  Weftm«  i.  3  £dw.  I.  c.  22.  the  two  additional 
years  being  'given  by  the  legiflatvire  for  no  other  reafon  ba( 
merely  to  benefit  the  lord^ 

This  ward  (hip,  fo  far  as  it  related  to  land,  though  it  was 
nbt  nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they  wero 

• 

'  Sut.  Marlbr.  c.  x6.  1 7  Edw.  II.  c.  3.        ^  Litt.  §  103. 
%  Staundf.  Pretpg.  i».  *  ii&J^. 

arbitnry, 
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mrbitxatryy  temporary » or  for  life  only- ;  yet,  when  they  becanie 
hereditairy,  and  did  confcquently  often  defcend  upon  infimtt^ 
who  by  reafoa  of  their  age  could  neither  perform  nor  ftipv- 
late  for  the  iervices  of  the  feud,  does  not  feem  upon  feodal 
principles  to  have  been  unreafonable.     For  the  wardfhip  of 
the  land,  or  cuftody  of  the  feud,  was  retained  by  the  lord^ 
that  he  might  out  of  the  profits  thereof  provide  a  fit  perfon 
to  fupply  the  infant's  fervices,  till  he  (hould  be  of  age  to  peif- 
form  them  himfelf  (3).     And,  if  we  confider  the  feud  in  \f%  [  68  3 
original  impart,  as  a  ilipend,  fee,  or  reward  for  a£lual  fervice^ 
at  co»ld  not  be  thought  hard  that  the  lord  (hould  withhold  the 
flipend,  fo  long  as  the  fervtce  was  fufpended.     Though  un* 
doubtedly  to  our  F.nglifh  ancedors,  where  fuch  a  ftipendiary 
^nation  was  a  mere  fappofition  or  figment,  it  carried  abun- 
lUnce*  of  hardOiip  ;    and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I.  before  mentioned,  which  took  this  cuftody 
irom  the  lord,  and  ordained  that  the  cuftody,  bothof  the  land 
aod  the  children,  (hould  belong  to  the  widow  or  next  of  kin. 
But  this  nobie  immunity  did  not  continue  many  years* 

The  wardship  of  the  body  was  a  Confequence  of  the  ward- 
fhip of  the  land  \  for  he  who  enjoyed  the  infant's  eftate  was 
the  pcopereft  perfon  to  educate  and  maintain  him  in  his  infan- 
cy :  and  alfo,  in  a  political  view,  the  lord  was  moft  concern* 
ed  to  give  his  tenant  fuitable  education,  in  order  to  qualify 
him  the  better  to  perform  thofe  fervices  which  m\m  matu^ 
rity  he  was  bound  *^o  render. 

When  the  male  heir  arrived  ^o  the  age  of  twenty*one,  or 
the  heir-female  to  that  of  fixteen,  they  might  fue  out  thejr 

(3)  If  an  infant  tenant  by  knight's  fervice  was  created  a  knight^ 
the  king  was  tio  longer  intitled  to  the  wardfhip  of  his  perfon,  nor 
to  the  valiie  of  his  liiafnagc.^  Sir  John  IladclifPs'cafc,  P!o*tv>  16 J m 
And  the  reaftm  there-  afligncd  is,  that  <*  when  he  is  made  a  knight 
«  by  the  king,  who  is  the  chief  ciptiiin  of  all  chfvalry,  or  by  fome 
**  other  great  capuin  ^ffigned  by  the  'king  for  that  purpofe,  he  is 
*'  thereby  allowed  and  admitted  to  be  able  to  perform  knight's 
**  fervice  ;  and  then  his  body  ought  not  to  be  in  ward,  becaufchis 
««  imbecility  ceafes,  and  cejfantt  caufd^  cejfahtt  effeaus.-* 

livery 
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litcry  or  OsJUrlemain  ^\  that  is,  the  ddivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  they  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profits  of  the  land ;  though  this 
feems  cxprcfsly  contrary  to  magna  carta  *.  However,  in  con- 
fideration  of  their  lands  having  been  fo  long  in  ward,  they 
were  excufcd  all  reliefs,  and  the  king's  tenants. alfo  all  primer 
feifins".  In  order  to  afccrtain  the  profits  that  arofc  to  the 
.crown  by  thcfc  firft  fruits  of  tenure,  and  to  grant  the  heir  his 
livery,  the  itinerant  j  uftiecs,  or  j  uftices  in  eyre,  had  it  formerly 
in  charge  to  make  inquificion  concerning  them  by  a  jury  of 
the  county*,  commonly  called  an  inquifitio  pofi  marUm  r 
which  was  inftituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  th?  value  of  his  cftate,  the  tenure  by  which  it  was 
holden,  and  who,  and  of  what  age  his  heir  was ;  thereby  to 
r  6a  1  ^fc^'^^o  ^^  relief  and  value  of  the  primer  feifin,  or  the  ward- 
fliip  and  livery  accruing  to  the  kmg  thereupon.  A  manner  of 
proceeding  that  came  in  procefs  of  time  to  be  greatly  abufed, 
and  at  length  an  intolerable  grievance  \  it  being  one  of  the 
.  principal  accufations  againft  Empfon  and  Dudley,  the  wicked 
engines  of  Henry  VII,  that  by  colour  of  falfe  inquifitions 
they  compelled  many  perfons  to  fue  out  livery  from  the 
crown,  who  by  no  means  were  tenants  thereunto  \  And, 
afterwards,  a  court  of  wards  and  liveries  was  ere£ied  ',  for 
condufting  the  fame  inquiries  in  a  more  folemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  ptx>vided  he  held  a 
knight's  fee  in  capiu  under  the  crown,  be  was  to  receive  the 
order  of  knighthood,  and  was  compellable  to  take  it  upon  him« 
or  elfe  pay  a  fine  to  the  king.  For,  in  thofe  heroical  times,  no 
perfon  was  qualified  for  deeds  of  arms  and  chivalry  who  had 
not  received  this  order,  which  was  conferred  with  much  pre^ 
paration  and  folemnity.  We  may  plainly  difcover  the  foot- 
fteps  of  a  fimilar  cuftom  in  what  Tacitus  relates  of  the  Ger- 
mans, who,  in  order  to  qualify  their  young  men  to  bear  arms> 
prefented  them  in  a  full  alTembly  with  a  (hield  and  lance  ; 

»  Co.  Litt.  77.  *  HoTedcn./«3  Rk.  L 

'  9  Heo.  3.  c«  )•  '^  4  Inft.  198. 

"  Co.  U\x.  77*  '  SttC.  32  Hea.  Vm.  f .  4^* 

which 


Gh.  ^.  ^Things.  C9 

which  ceremony,  m  was  formerlj  hinted^  k  fuppofed  IxyhaTC 
been  the  original  of  the  fcoHal  kni^htho<Kl^  This  prerog»«^ 
tive,  of  comprlling  the*  king's  vaf  ds  (4)  to  be  knighted,  or  to 
pay  a  fine,  as  exprefsly  rccrgnized  in  parliament,  by  the 
ftatuteitr  militibus^  i  Edw  II;  was  exerted  as  an  t-xpedtent 
for  railing  money  by  many  of  cur  btll  princes*  particuLrly 
by  £dward  VI  and  queen  Jb.iizui:cth  ;  but  ycc  vius  the  oc- 
cafion  of  heavy  murmurs  when  exerted  by  Charles  I  among 
whofe  many  misfortunes  it  was  that  neither  himfelf  nor  his 
people  Teemed  able  to  diitinguifli  bet  ween  the  arbitrary  ilrctch^ 
and  ths  legal  exertion,  of  prerogatiye*.  However,  among  the 
other  concefiions  made  by  that  unhappy  prince,  before  the 
fatal  recourfe  to  arms,  he  agreed  to  diveil  himfelf  of  this  un-  [  70  3 
doubted  flower  of  the  crown,  and  it  was  accordingly  aboliihed 
by  ftatute  16  Car.  L  c.  20. 

5.  But,  before  they  came  of  age,  there  was  (lill  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to  ex- 
ercife  over  his  infant  wards  ;  I  mean  the  right  of  marriagfp 
-^marhagiuin^  as  contradiflinguKhed  from  matrimonium^)M9\\\ch 
in  it's  fepdal  fenfe  fignifies  the  power,  which  the  lord  or 
jviardian  in  chivalry'had,  of  difpbfing  of  his  infant  ward  in  -  *  ^ 
matrimony.  For,  while  the  infant  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  fuitable  match^ 
without  iijparagement^  or  inequality ;  which  if  the  infants 
refufed,  they  forfeited  the  value  of  the  marriage,  valorem  ma-' 
ritagii^  to  their  guardian  ' ;  that  is,  fo  much  as  a  jury  would 
afleis,  or  any  one  would  hondfidt  give  to  the  guardian  for  fuch 

4  Vol.  1.  pag .  404.  '<  i//ai  f9f  j>  h\c  fnmtn  ju^tntai  lomt  i 

'  "  /«  iffi  tondi'u  vel  frtneifmm  «A-  "  ttMe  but  dcmus  fan  vidtntur  \  mcx  r$U 

fitiSf  vd  fmer,  vel  froftrtjuut,  ftuto  **  pA/kae.'*    Dt  ww.Germ.  cup,  tj, 
/rsmtgifitt  jMvenem  §r/unit.   Haecofud         *  Lltt.  ^  zxo« 


r  r< 


(4}  I  do  not  find  that  this  prerogative  was  confined  to  the  king's 
tenants :  lord  Coke  does  not  make  that  diflin£lion  in  his  com* 
mentary  on  the  ftat.  de  inilh*  3lnft«593.  Nor  is  the  power  of  the 
commif&oners  limited  to  the  king's  tenants  in  the  coramfffioos  if&ied 
by  Edwv  yi.  and  queen  Eliaabeth;  which  fee  in  15  Rym.Foed,  124^ 

and  493*  See  16  C^*  L  t.  ao«  2  Ruflnv.  70 1  and  voL  u  p^  404* 

as 
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an  alliance  * :  and,  if  tbe  infants  married  themfelres  without 
the  gaardian's  confent,  they  forfeited  double  the  value,  dupli" 
tern  valorem  mariiagii^{^).  This  fcems  to  have  been  one  of  th^ 
greateft  faardfhips  of  oar  antient  tenures.   There  were  indeed 
fubftantial  reafons  why  the  lord  (hould  have  the  reftraint  and 
$9ntrol  of  the  ward's  marriage,  efpecially  of  his  female  ward  ; 
becaufe  of  their  tender  years,  and  the  danger  of  fuch  female 
ward's  intermarrying  with  the  lord's  enemy*:  but  no  tole- 
rable pretence  could  be  affigned  why  the  lord  (hould  have 
ih^fale^  or  value  of  the  marriage.     Nor  indeed  is  this  claim 
of  ftri£ily  feodal  original ;    the  mod  probable  account  of  it 
feeming  to  be  this :    that  by  the  cuftom  of  Normandy  the 
lord's  confent  was  ncceffary  to  the  marriage  of  his  female 
wards  ' ;  which  was  introduced  into  England^  together  with 
the  reft  of  the  Norman  dodrlne  of  feuds :  and  it  is  likely 
that  the  lords  ufually  took  money  for  fuch  their  confent,- 
fincCj  in  the  often-cited  charter  of  Henry  the  firft,  he  engages 
for  the  future  to  take  nothing  for  his  confent ;  which  alfo  ho 
promifes  in  general  to  give,  provided  fuch  female  ward  were  not 
married  to  his  enemy.   But  this,  among  other  beneficial  pai;tt 
£  71  3  of  that  charter,  being  difregarded,  and  guardians  dill  conti- 
nuing to  difpofe  of  their  wards  in  a  very  arbitrary  uuequal 
manner,  it  was  provided  by  king  John's  great  charter,  that 
heirs  ihould  be  married  without  difparagement,  the  next  of 
kin  having  previous  notice  of  the  contra^  "f  ;  or»  as  it  was 
exprefied  in  the  firft  draught  of  that  charter,  ka  maritentur  m 
iifparagentur^  et  per  conftUum  propittquorum  de  confanguimtate 
fua  *•     But  thefe  provifions  in  behalf  of  the  relations  were 
omitted  in  the  charter  of  Henry  III :    wherein '  the  claufe 
ftands  merely  thus  ^*  baeredes  maritentur  abfque  dijpara^t^ 

<  Stat.  Mert.  c.  6.    Co".  Utt.  S*.  '  tap,  6.  edit.  Oxon, 

•  Litt..^  J 10.  ^  caf.  3.  ibid, 

^  Brad*  Li*c,  IJ,  ^6.  *  caf,  16. 
«  Cr.  Cuft.  95. 

*     (5)  That  18,  after  a  fuitable  m^tchhad  been  t6nder6d  by  thf 
lord ;  but  female  heirs  were  not'fabjc6t  XXyKh^iUflesT^dldrmarifa^ 


Co.  Liltf'Ss.b;  -  '  •  '    --• 
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iJotff  .'**  meaning  cettainly,  by  haeredes^  heirs  female,  i%  there 
are  no  traces  before  this  to  be  found  of  the  lord's  claiming  the 
marriage^  of  heirs  male;  and  as  Glanvil*  ezprefsljr  coniine^ 
it  to  heirs  female.  But  the  king  and  his  great  lords  thence^ 
forward  took  a  handle  (from  the  ambiguity  of  this  expreffion) 
to  claim  them  both^  fi'^/^t  mafculus Jive  Joemina^  as  Bra£^on 
more  than  once  expreiTes  it^  :  and  alfo,  as  nothing  but  difpa- 
ragement  was  redrained  by  magna  carta,  they  thought  them- 
felves  at  liberty  to  make  all  other  advantages  that  they  could*. 
And  afterwards  this  right,  of  felling  the  ward  in  marriage  or 
clfe  receiving  the  price  or  value  of  it,  was  exprefsly  declared 
by  the  (^atute  of  Merton^ ;  which  is  tlie  firfl;  dire£t  mention 
of  it  that  I  have  met  with,  in  our  own  or  any  other  law  (6)* 

^  ThefPoHs  mantare  and  moAta^vm  ^  /.  i.  f.  3S.  ^  I. 

ieem  t»  «i  i ^Hoai  to  denote  the  provididg  '  Wright.  9 7 . 

•fan  hufband.  '  20  Hea.  III.  C.  6* 

^  L  ^  c,  9.  &  la.  &  /.  9*  c.  4. 


(6)  What  fruitful  fourcca  of  revqiue  thefc  wardfhips  and  mar- 
fia^es  of  the  tenants,  who  held  lands  by  knight's  fervicey  were  to 
the  crown,  wfll  appear  from  the  two  following  inftances  coUeded 
among  others  by  lord  Lyttleton,  Hift.  Hen.  II.  2  vol.  296. 

"  John  earl  of  Lincoln  gave  Henry  the  third  3000  marks 
^  to  have  the  marriage  of  Richard  de  Clare^  for  the  benefit  of 
<<  Matilda  his  eldeft  daughter;  and  Simon  de  Montfoid  gave  the 
<*  Dune  king  10,000  marks  to  have  the  cuftody  of  the  lands  and 
•**  heir  of  Gilbert  de  UnfranviUe,  with  the  heir's  marriage,  a  fum* 
<<  equivalent  to  a  hundred  thoufand  pounds  at  prefent."  In  thia 
cafe  the  eftate  mud  have  been  large,  the  minor  young,  and  the 
alliance  honourable.  For  as  Mr.  Hargrave  informs  us,  who  has  well 
defcribed  this  fpecies  of  guardian  (hip,  ^'  the  guardian  in  chivalry. 
'<  was  not  accountable  for  the  profits  made  of  the  infant's  lancL 
**  daring  the  wardHiip^but  received  them  for  his  own  private  emo« 
<*  lament,  fubje6^  only  to  the  bare  maintenance  of  the  isfant. 
V  And  this  guardianfhip,  being  deemed  more  an  intereft  for  the 
^*  profit  of  the  guardian,  than  a  truft  for  the  benefit  of  the  ward. 
*»  was  faleable  and  traqsferrable,  like  the  ordinary  fubjcc^s  of  pro- 
*•  perty,  to  the  befl  bidder;  and  if  not  difpofed  of,  was  tranf- 
^  jnSEhle  to  the  ferd^s  perfonal  reprefentatives.  Thus^the  cuftody 

,  •    Vol.  XL  Q  «<  of 
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6.  Akothbr  attendant  or  confeqoence  of  tenure  by 
knight-fenriee  was  that  of  Jinn  due  to  the  lord  for  erery  aJie^ 

'  maiiofi,  whenerer  the  tenant  had  occafion  to  make  over  his 

bnd  to  another.  This  depended  on  the  nature  of  the  feodal 
connexion;  it  not  being  reafonable  nor  allowed,  as  we  have 
before  feen,  that  a  feudatory  fliould  transfer  his  lord's  gift  to 
another,  and  fubftitute  a  ne^  tenant  to  do  the  fervice  in  his 
own  ftcad,  without  the  confent  of  the  lord :  and,  as  the  feo- 
;  dal  obligation  was  confidered  as  reciprocal,  the  lord  alfo  could 

[  72  ]]  not  alienate  his  feignory  without  the  confent  of  his  tenant, 
which  confent  of  his  was  called  an  attornment.  This  re« 
ftraint  upon  the  lords  foon  wore  away ;  that  upon  the  tenants 
continued  longer.  For,  when  every  thing  came  in  procefs 
of  time  to  be  bought  and  fold,  the  lords  would  not  grant  a 
ficence  to  their  tenant,  to  aliene,  without  a  fine  being  paid  ^ 
apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay  a 
fine  or  relief  on  the  renovation  of  hb  paternal  eftate,  it  wa» 
much  more  reafonable  that  a  ftranger  fliould  make  the  fame 
acknowkgement  on  his  admiflion  to  a  newly-purchafed  feud. 
With  us  tn  England,  thefe  fines  feem  only  to  have  been  ex- 
a£ted  from  the  king's  tenants  in  capita,  who  were  never  able 
to  aliene  without  a  licence :  but,  as  to  common  perlbns,  they 
were  at  liberty,  by  magna  carta^f  and  the  (latute  of  quia  tmp^ 
$ores\  (if  not  earlier },  to  aliene  the  whole  et  their  eftate^  to 

i  cap,  32.  ^  18  £dw.  !•  c.  i« 


«*  of  the  infantas  poHbn,  as  well  as  the  care  of  his  eftate,  mijgbt 
^  devolve  upon  the  moft  perfe^  ftranger  to  the  infant;  one 
^  prompted  by  every  pecuniary  motive  to  abufe  the  delicate  and 
•♦  important  truft  of  education,  without  any  tics  of  blood  or  reg^ard 
*•  to  countcrad  the  temptations  of  intereft,.  or  any  fufScfent  a«- 
**  thority  to  reftrain  him  from  yielding  to  their  influence."     Cc» 

Lift.  fiS.  n.  II. 

One  caftnot  read  this  without  aftonifliment,  that  fuch  flioulcl 
eontmuc  to  be  the  condition  of  this  country  tiH  the  year  1660* 
which,  from  the  extermination  of  thefe  feudal  opprcffions,  ough^ 
-to  be  regarded  as  a  memorable  sera  in  the  hiftory  of  our  lav  «nd( 
liberty.-  ^ 


Ch.  $.  ^  T  H  I  N  O  !►  72 

be  hdden  of  the  fame  lord,  as  they  themfelres  held  it  of  be- 
fore. But  the  king's  tenants  in  capite^  not  being  included 
under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
without  a  licence :  for  if  they  did,  it  was  in  antient  ftridnefs 
an  abfolute  forfeiture  of  the  land ' ;  though  fome  have  ima« 
gined  otherwife.  But  this  feverity  was  mitigated  by  the 
ftatute  I  Edw*  IIL  c.  12.  which  ordained,  that  in  fuch  cafe 
the  lands  flioald  not  be  forfeited,  but  a  reafonable  fine  be 
paid  to  the  king*  Upon  which  ftatute  it  was  fettled,  that 
one  third  of  the  yearly  value  Ihould  be  paid  for  a  licence  of 
alienation ;  but,  if  the  tenant  prefumed  to  aliene  without  % 
Hcencei  a  full  year's  value  (hould  be  paid*'. 

7.  Thb  laft  confequence  of  tenure  in  chivalry  was  efch€at\ 
which  is  the  determination  of  the  tenure,  or  di  Ablution  of  the 
mutual  bond  between  the  lord  and  tenant,  from  the  extinc- 
tion of  the  blood  of  the  latter  by  either  natural  or  civil  means: 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was 
corrupted  and  ftained  by  commiflion  of  treafon  or  felony ; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
and  aboliflied.  In  fuch  cafes  the  land  efcheated,  or  fell  back, 
to  the  lord  of  the  fee' ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition,  exprefled  or  implied  in  C  73  1 
the  feodal  donation.  In  the  one  cafe,  there  were  no  heirs 
fubfifting  of  the  blood  of  the  firft  feudatory  or  purchafer,  to 
/  w^hich  heirs  alone  the  grant  of  the  feud  extended ;  in  the 
other,  the  tenant,  by  perpetrating  an  atrocious  crime,  (hewed 
that  he  was  no  longer  to  be  trufted  as  a  vafal,  having  forgotten 
his  duty  as  a  fubjed ;  and  therefore  forfeited  his  feud,  which 
be  held  under  the  implied  condition  that  he  ihould  not 
be  a  traitor  or  a  felon.  The  confequence  of  which  in  both 
cafes  wato,  that  the  gift,  being  determined,  refultcd  back  to 
the  lord  who  gave  it"*. 

■ 

These  were  the  principal  qualities,  fruits,'  and  confc- 
i|«ences  of  the  tenure  by  knight-fervice:  a  tenure,  by  which 

>  1  laft.  66.  ^  Co,  LUt«  13. ' 

^X^W.  67.  ""Fm/. /.  1.1.S6. 
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the  greats  ft  part  of  the  lands  in  this  kingdom  were  bolden, 
and  that  principally  of  the  king  in  capite^  till  the  middle  of 
the  laft  centurjr  (7)}  and  which  was  created,  as  fir  Edward 
Coke  ezprefslj  teftifies "»  for  a  miliury  parpofe  \  viz.  for 
defence  of  the  realm  by  the  king's  own  principal  fuhje£ls» 
which  was  judged  to  be  much  better  than  to  troft  to  hirelings 
or  foreigners.  The  defcription  here  given  is  that  of  knight- 
fervice  proper ;  which  was  to  attend  the  king  in  his  wars^ 
There  were  aHb  fome  other  fpecics  of  knight^Imice ;  (b  call- 
ed, though  improperly^  becaufe  the  fervice  or  render  was  o£ 
a  free  and  honourable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  tliat  of  knight -fervice  proper,  and  be^ 
caufe  they  were  attended  with  fimilar  fruits  and  confequences. 
Such  was  the  tenure  hy grand  ferjeanty  per  fnagnutnfervitium, 
whereby  the  tenant  was  bound,  inftead  of  ferving  the  king 
generally  in  his  wars,  to  do  fome  fpecial  honorary  iervice  to 
the  king  in  perfon;  as  to  carry  his  banner^  his  fword,  or  th^ 
like;  or  to  be  hb  butler,  champion,  or  other  officer,  at  his 
coronation^.  It  was  in  mod  other  refpe£^s  like  knight- 
fervice';  only  he  wa^  not  bound  to  pay  aid^  or  eCcuage'  ^ 
and,  when  tenant  by  knight- fervice  paid  five  pounds  for  a 
t  74  ]  rcli^  on  every  knight's  fee,  tenant  by  grand  ferieanty  paid 
'  one  year's  value  of  his  land;  were  it  much  or  little  '•     Te- 

nure by  £ornage,  which  was,  to  wind  a  horn  when  the  Scots 
or  other  enemies  entered  the  land,  in  order  to  warn  the 
king's  fubjeds,  was  (like  other  fervices  of  the  fame  nature) 
a  fpecies  of  grand  feijeanty  ^ 

These  fervices,  both  of  chivaky  and  grand  ferjeanty,  were 
all  peribnal,  and  uncertain  as  to  their  quantity  oc  duration* 
Bur,  the  perfonal  attendance  in  knight-fervice  growing  trou^ 


• 


*  4  Inft.  T<;2.  '  lict.  ^  15?. 

Litt  §  153.  *  I^ul,  §  154. 

4  2  Inft.  233. 


(7  )  I  do  not  know  that  we  are  any  where  told  what  proportion^ 
1:1  quaniit}',  the  mSitary  tenure  bore  to  the  focagc  teQt|re« 

5  bkfome 


*•  »• 
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hkfome  and  inconrcnient  in  many  Tcfpeds,  the  tenants 
found  means  of  compounding  for  it ;  by  firft  fending  others 
iu  their  (lead,  and  in  procefs  of  time  making  a  pecuniary  fa* 
tisf  adion  to  the  lords  in  lieu  of  it.     This  pecuniary  fatisfac^ 
tion  at  lad  came  to  be  levied  by  afleflVnents,  at  fo  much  for 
CTcry  knight's  fee;  and  therefore  this  kind  of  tenure  was 
cMtdJcutagium  in  Latin,  or  fervitium  fcuti\  fcutum  being  then 
a  weiUknown  denomination  for  money  (S):  and,  in  like  man- 
ner, it  was  called,  in  our  Norman  French,  efcuage;  being  in« 
deed  a  pecuniary,  inftead  of  a  military,  fervice.  The  (irft  time 
this  appears  to  have  been  taken  was  in  the  5  Hen.  U,  on  ac- 
count of  his  expedition  toTouloufe;  but  it  foon  came  to  bd 
fo  univerfal,  that  perfonal  attendance  fell  quite  into  difufe. 
Hence  we  find  in  our  antient  hiftories,  that,  from  this  periodj 
when  our  kings  went  to  war,  they  levied  fcutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenfes,  and  to  hire  troops:  and  thefe  aflelT* 
ments^  in  the  time  of  Henry  II,  feem  to  have  been  made  ar- 
bitrarily and  at  the  king's  pleafure.    Which  prerogative  being 
greatly  abufed  by  his  fucceflbr^,  it  became  matter  of  national 
ciatnour;  and  king  John  was  obliged  to  confent,  by  his 
vtagna  carta^  that  no  fcutage  (hould  be  impofed  without  con>» 
fent  of  parliament".     But  this  claufe  was  omitted  in  his  fon 
Henry  Ill's  charter  s  where  we  only  find*^,  that  fcutages  or 
efcuage  (hould  be  taken  as  they  were  ufed  to  be  taken  in  the 
time  of  Henry  II :  that  is,  in  a  reafonabie  and  moderate 
manner.     Yet  afterwards  by  ftatutc  25  Edw.  I.  c,  5  &  6.  [  75  3 
and  many  fubfequent  (latutes*  it  was  again  provided,  that  the 
king  (hould  take  no  aids  or  ta(ks  but  by  the  common  aflent 
of  the  realm :  hence  it  was  held  in  our  old  books,  that  efcu- 
age or  fcutage  could  not  be  levied  but  by  confent  of  parlia- 

^  NuUum  fcutaguim  pcnatmr  in  ngwo        ^  cap*  37* 
mftrof   n'ifi  per  ctwmune  tonfirmm  regni        *  See  Vol.  I.  pag.  140. 
fi^rim  cap,  12* 


(8)  But  Lyttlcton,  Coke,  and  Bradon,  render  it  tlic  fcrvicc  of 
t)i^  fliield,  J.  e.  of  arms,  bring  a  compenfation  for  a^ual  fervice. 
Co>  Lift,  68. 6» 

G  3  .  menti 
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,ment^;  fuch  fcutaget  being  indeed  the  groundwork  of  all 
fucceedmg  fubfidiesy  aoid  the  land-tax  of  later  times. 

SiNCB  therefore  efcuage  differed  from  knight>fenrice  in 
nothing,  bat  as  a  compenfation  dificrs  from  adual  ferricei 
knight-fenrice  is  frequently  confounded  with  it.  And  thus 
Littleton*  muft  be  under ftood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  efcuage,  was  tenant  by  knight^fer* 
vice:  that  is,  that  this  tenure  (being  fubferrient  to  the  mili- 
tary policy  of  the  nation)  was  refpefled*  as  a  tenure  in  chi- 
valry^. But  as  the  adual  fervice  was  uncertain,  and  de<* 
pended  upon  emergences,  fo  it  was  neceflary  that  this  pecu* 
Diary  compenfation  fliould  be  equally  uncertain,  and  depend 
on  the  affeffments  of  the  legiflature  fuited  to  thofe  emergen* 
ces.  For  had  the  efcuage  been  a  fettled  invariable  fum  pay- 
able at  certain  times,  it  had  been  neither  more  nor  lefs  than 
a  mere  pecuniary  rent:  and  the  tenure,  inftead  of  knight-fer- 
vice,  would  have  then  been  of  another  kind,  called  focage% 
of  which  we  (hall  fpeak  in  the  next  chapter. 

For  the  prefent  I  have  only  to  obferve,  that  by  the  dege* 
nerating  of  knight-fervice,  or  perfonal  military  ^uty,  into 
efcuage,  or  pecuniary  afleflments,  all  the  advantages  (either 
promifed  or  real)  of  the  feodal  conftitution  were  deftroyed, 
and  nothing  but  the  hardfliips  remained.  Inftead  of  forming 
a  national  militia  compofed  of  barons,  knights,  and  gentle- 
men, bound  by  their  intereft,  their  honour,  and  their  oaths, 
to  defend  their  king  and  country,  the  whole  of  this  fyftem  of 
tenures  now  tended  to  nothing  elfe,  but  a  wretched  means  of 
Z  ^6  ']  raifing  money  to  pay  an  army  of  occafional  mercenaries.  In 
the  mean  time  the  families  of  all  our  nobility  and  gentry 
groaned  under  the  intolerable  burthens,  which  (in  confe- 
quence  of  the  fi£tion  adopted  after  the  conqueft)  were  intro- 
duced and  laid  upon  them  by  the  fubtlety  and  finefle  of  the 
Norman  lawyers.  For,  beGdes  the  fcutages  to  which  they 
were  liable  in  defe£t  of  perfonal  attendance,  which  however 


7  Old  Ten.  tit.  ^ca^i** 
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were  afieffed  by  themfelTes  in  parliament^  they  might  be  called 

apon  by  the  king  or  lord  paramount  for  aids,  whenever  hisi 

eldeft  fon  was  to  be  knighted  or  his  eldeft  daughter  married  ^ 

not  to  forget  the  ranfom  of  his  own  perfon.    The  heir»  on 

the  death  of  his  anceftor,  if  of  full  age,  was  plundered  of  the 

firft  emolamenis  ariGng  from  his  inheritance^  by  way  of  r/* 

lief  znA  primer  fetfin  i  and*  if  under  age,  of  the  whole  of  hit 

eftate  during  infancy.     And  then,  as  fir  Thomas  Smith ^ 

Tery  feelingly  complains,  *<  when  he  came  to  his  own,  after 

'<  he  was  out  oi  vmrdfbip^  his  woods  decayed,  boufes  fallen 

*^  down,  ftock  wafted  and  gone^  lands  let  forth  and  plough* 

<<  ed  to  be  barren/'  to  reduce  him  ftill  farther,  he  was  yet  to 

pay  half  a  year's  profits  as  a  fine  for  fuing  out  his  livery;  and 

alfo  the  price  or  value  of  his  marriage^  if  he  refufed  fuch  wi^ 

as  his  lord  and  guardian  bad  bartered  for,  and  impofed  upon 

him;  or  twice  that  value,  if  he  married  another  woman* 

Add  to  this,  the  untimely  and  expenfive  honour  olknightbooJ^ 

to  make  his  poverty  more  completely  fplendid.     And  when 

by  thefe  dedu£lions  his  fortune  was  fo  (battered  and  ruined^ 

that  perhaps  he  was  obliged  to  fell  his  patrimony,  he  had 

not  even  that  poor  privilege  allowed  him,  without  paying 

an  exorbitant  fine  for  a  licetic^  of  alienation. 

V 

A  SLAVERY  fo  complicated,  and  fo  extenfive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  it's  freedom. 
Palliatives  were  from  time  to  time  applied  by  fucceffive  a£ls  ' 

of  parliament,  which  afluaged  fome  temporary  grievances* 
Till  at  length  the  humanity  of  king  James  I  conibnted%  in 
confideration  of  a  proper  equivalent,  to  aboliih  them  all ; 
though  the  plan  proceeded  not  to  cBcGt ;  in  like  manner  as 
he  had  formed  a  fcheme,  and  began  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heritable  jurifdiftions  [  77  ] 
in*  Scotland  ^  which  has  fince  been  purfued  and  eScQed  by 
the  ftatuteao  Geo,  II.  c.  43  »•    King  James's  plan  for  ex» 

*  Commonw.  1.  3.  c.  5*  (10  Geo.  II.  c.  50.)  the  tenure  of  war J^ 

*  4  Inft.  ftos.  Mdb^  (equif  alent  to  the  knight  fervice 
'  Dalrymp.  of  feadi.  29a •  of  England)  ii  for  ever  aboUdied  in  Scot- 
f  9y  viotlipr  fiatote  of  the  fame  year  laodt 

C  4  changing 
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diaogiog  our  mtlitarf  tenures  feems  to  have  been  nearly  the 
ikme  as  that  which  has  been  fince  purfued;  only  with  thia 
difference,  that,  by  way  of  compenfation  for  the  lofs  which 
the  crown  and  other  lords  would  fuftain,  an  annua)  feefarm 
rent  was  to  have  been  fettled  and  infeparably  annexed  to  the 
crown,  and  aflured  to  the  inferior  lords^  payable  out  of  every 
knight's  fee  within  their  refpedive  feignorics.  An  expedient, 
fbemingly  much  better  than  the  hereditary  excife,  which  was 
afterwards  made  the  principal  ei^uivalent  for  thefe  concef* 
fions.  For  at  length  the  military  tenures,  with  all  their 
heavy  appendages  (having  during  the  ufurpation  been  difcon* 
tinued)  weredcftroycd  at  one  blow  by  the  ftatutc  12  Car.  IL 
c.  24.  which  enads,  **  that  the  court  of  wards  and  liveries^ 
««  and  all  wardfhips,  liveries,  primer  fcifins,  and  ouftcr- 
^('lemains,  values  and  forfeitures  of  marriage,  by  reafon  of 
♦*  any  tenure  of  the  king  or  others,  be  totally  taken  away« 
^<  And  that  all  fines  for  alienations,  tenures  by  homagCi 
<«  knights-fervice,  and  efcuage,  and  alfo  aids  for  marrying 
«*  the  daughter  or  knighting  the  fon,  and  all  tenures  of  thq 
«*  king  in  capitis  be  likcwife  taken  away  (9).  And  that  all 
•«  forts  of  tenures,  held  of  the  king  or  others^  be  turned  into 


(9)  Both  Mr.  Madpx  and  Mr.  Hargraye  have  taken  notice  of  thij 
inaccuracy  in  the  title  and  the  body  pf  the  acl,  viz.  of  taking  away 
tenures  in  ce^tte;  ( Mad.  Bar*  Ang*  238.  Qo»  Lfiit.  108.  n.  j. )  for  tenure 
in  capiti  fignifies  nothing  more  than  that  the  king  is  the  immediate 
lord  of  the  land*owner;  and  the  land  might  have  been  either  of 
jniUtary  or  focage  tenure.  The  fame  incoireA  language  was  held 
by  tilt  fpeakcr  of  the  hoofe  of  commons  in  his  pedaqtic  add^efs  to 
the  tl^roD^  upon  presenting  this  bill.  **  Royal  fir,  your  tenures 
^*  in  capite  are  QQt  only  turned  into  a  tenure  in  forage,  (though  that 
^  alon^  will  fpr  ev^  giv^  your  m^efly  a  juft  right  and  title  to  the 
«<  labpur  of  our  ploughs,  and  the  fwea(  of  our  brows,)  but  they  ar^ 
*'  likewife  turned  into  a  tenure  m  eorde.  What  your  majefty  had 
<'  b^fpre  in  your  court  of  wards^  you  will  be  fure  to  find  it  here- 
i*  after  in  the  exchequer  of  your  people's  hearts."  youm*  Don^ 
fim.  II  vql  234, 
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^  free  andcommon  focage ;  fave  only  tenures  in  franlalmoign, 
<(  copyholds,  and  the  honorary  fervices  (without  the  flavifli 
<^  part)  of  grand  ferjeanty.'*  A  ftatute,  which  was  a  greater 
acquiGtion  to  the  civil  property  of'  this  kingdom  than  even 
fnagna  carta  itfelf:  fince  that  only  pruned  the  luxuriances 
that  had  growi)  out  of  the  nulitary  tenures^  and  thereby 
preferred  them  in  vigour  \  but  the  ftatute  of  king  Charles 
extirpated  the  whole^  and  demolilbed  ^th  root  and 
brtncheSt 


?•.  ^^  Right  s  Book  II. 


CHAPTER     THS     SIXTH. 


OF   THE    MODERN   ENGLISH  TENURlES* 


ALTHOUGH,  by  the  means  that  were  incntione4 
in  the  preceding  chapter)  the  oppreflive  or  military 
part  of  the  feodal  conflitution  was  happily  done  away,  yet 
we  are  not  to  imagine  that  the  conftitution  itfelf  was  utterly 
laid  afide,  and  a  new  one  introduced  in  it's  room  :  fince  by 
the  ftatute  12  Car.  II.  the  tenures  of  focage  and  frankal* 
moign,  the  honorary  fenrices  of  grand  ferjeanty,  and  the 
tenure  by  copy  of  court  roll  were  referred  ;  nay  all  tenures 
in  general,  except  frankalmoign,  grand  ferjeanty,  and  copy* 
bold,  were  reduced  to  one  general  fpecies  of  tenure,  then 
well  known,  and  fubfifting,  called  free  and  common  focage^ 
And  this,  being  fprung  from  the  fame  feodal  original  as  the 
reft,  demonftrates  the  neceffity  of  fully  contemplating  that 
antient  fyftem ;  fince  it  is  that  alone  to  which  we  can  recur^i 
to  explain  any  feeming  or  real  difficulties,  that  may  arife  ia 
our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by*knight-fervice,  confided 
of  what  were  reputed  the  mod  free  and  honourable  fervices, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
fpe£l  to  the  time  of  their  performance.  The  fecond  fpecies 
of  tenure,  or free-focage^  confided  alfo  of  free  and  honourable 
fervices}  butfuch  as  were  liquidated  and  reduced  to  an  abfo* 
lute  certainty.  And  this  tenure  not  only  fubfifts  to  this  day, 
but  has  in  a  manner  abforbed  and  fwallowpd  up  (fince  the 

i  ftatute 
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ftatiitc  of  Charkt  the  fecond)  almoft  trerj  other  fpecies  of 
tenure*    And  to  this  we  are  next  to  proceed. 

II.  SociGE,  in  it's  m^ft  general  and  eztenfive  fignifica* 
tion,  feems  to  denote  a  tenure  by  any  certain  and  determinate 
fervicer  And  in  this  fenfe  it  is  by  our  antient  writers  con- 
ftantly  put  in  oppofition  to  chivalry,  or  knight-fervice,  where 
the  render  was  precarious  aod  uncertain.  Thus  Bra£lon  *  i 
if  a  maa  holds  by  a  rent  in  moneys  without  any  efcuage  or 
feijeanty,  *^  id  tenementum  diet  poteft  focogium  :"  but  if  you 
add  thereto  any  royal  fervicci  or  efcuage  to  any,  the  fmalleft^. 
amount,  **  illud  diet  peterit  feodum  militare"  So  too  the  au» 
thor  of  Flcta  ^  ;  **  ex  doriatiombuSyfervitia  militaria  velmagnat 
«  fevjantiae  non  continentihus,  oritur  nobis  quoddam  nomen  gene* 
<^  raU^  quod  efl  focagiumy  Littleton  alfo  '  defines  it  to  be^ 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer^ 
tain  fervicc,  in  lieu  of  all  other  fervices  \  fo  that  they  be  not 
fervices  of  chivalry,  or  knight-fervice.  And  therefore  after- 
wards' he  tells  us,  that  whattoever  is  not  tenure  in  chivalry 
is  tenure  in  focage :  in  like  manner  as  it  is  defined  by  Finch  % 
a  tenure  to  be  done  out  of  war.  The  fcrvice  muft  therefore 
be  certain,  in  order  to  denominate  it  focage  ;  as  to  hold  by 
fealty  and  20  /•  rent ;  or,  by  homage,  fealty,  and  20  /.  rent  \ 
or,  by  homage  and  fealty  without  rent ;  or,  by  fealty  and 
certain  corporal  fervice,  as  ploughing  the  lord's  land  for  three 
days}  or,  by  fealty  only  without  any  other  fervice :  for  all 
thefe  are  tenures  in  focage  ^ 

But  focage,  as  was  hinted  in  the  laft  chapter,  is  of  two 
forts :  Jree-hc^gCf  where  the  fervices  are  not  only  certain, 
but  honourable;  and  villein-foc^gc,  where  the  fervices,  though 
certain,  are  of  a  bafer  nature.  Such  as  hold  by  the  former 
tenure  are  called  in  Glanvil  s,  and  other  fubfequent  authors, 
by  the 'name  of  liberi  Jbhetnanni^  or  tenants  in  free- focage. 
Of  this  tenure  we  are  firft  to  fpeak;  and  this,  both  in  the  na- 

*  /•  s.  c,  16.  §  9.  *  L.  147. 

^  /.  3#  c.  14.*  ^9«  '^  Lict.  §  117,  ii$,  119. 

•  S  M7-  •  ^-  3« '.  7. 
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ture  of  it's  fervice,  and  the  fruits  and  confequences  apper* 
taining'thereto,  was  alwajrs  by  much  the  moft  free  and  inde- 
pendent fpecies  of  any.  And  therefore  I  cannot  but  aflent 
to  Mr.  Somner's  etymology  of  the  word  * :  who  derives  it 
from  the  Saxon  appellation  Jbc,  which  Ggnifies  liberty  or 
privilege,  and,  being-joined  to  a  ufual  termination^  is  called 
focagCf  in  Latin  focagium  ;  fignifying  thereby  a  free  or  privi- 
leged tenure  *.  This  etymology  feems  to  te  much  more  juft 
than  that  of  our  common  lawyers  in  general,  who  derive  it 
from  foca^  an  old  Latin  word  denoting  (as  they  tell  us)  a 
plough:  for  that  in  antient  time  this  focage  tenure  confiited 
in  nothing  elfe  but  fervices  of  huibandry,  which  the  tenant 
was  bound  to  do  to  his  lord,  as  to  plough,  fow,  or  reap  for 
)iim  ;  but  that  in  procefs  of  time,  this  fervice  was  changed 
into  an  annual  rent  by  confent  of  all  parties,  and  that,  in  me- 
mory of  it's  original,  it  ftill  retains  the  name  of  a  focage  or 
plough- fervice  ^.  But  this  by  no  means  agrees  with  what 
Littleton  himfelf  tells  us  ^,  that  to  hold  by  fealty  only,  with- 
out paying  any  rent,  is  tenure  in  focage ;  for  here  is  plainly 
no  commutation  for  plough- fervice.  Befides,  even  fervices, 
confefledly  of  a  military  nature  and  original,  (as  efcuage, 
which,  while  it  remained  uncertain,  was  equivalent  to  knight- 
fervice,)  the  inftant  they  were  reduced  to  a  certainty 
changed  both  their  name  and  nature,  and  were  called  focage  "*« 
It  was  the  certainty  therefore  that  denominated  it  a  focage  te- 
nure; and  nothing  fure  could  be  a  greater  liberty  or  privilege, 
than  to  have  the  fervice  afcertaihed,  and  not  left  to  the  arbi- 
trary calls  of  the  lord,  as  in  the  tenuresof  chivalr^.  Where- 
fore alfo  Britton,  who  defcribes  lands  in  focage  tenure  under 
the  name  oi  fraunle  ferme^'y  telU  us,  that  they  are,  •*  lands 
«*  and  tenements,  whereof  the  nature  of  the  fee  is  changed 
*'  by  feoffment  out  of  chivalry  for  certain  yearly  fervices,  and 
<<  in  refpe£t  whereof  neither  homage,  ward,  marriage,  nor 

»  Gavel k.  13s.  '  lands,  qohen  ony  mm  is  infefc/r/W^/ 

*  In  like  manner  Skene  in  his  expo-  &(• 
fiton  of  the  Scot?'  )aw,  f^\^t  ficagty  ttlla        *  Litt.  5^  1 1^  '  ^  x  1 8. 

us,  chat  it  is  <  sme  kind  oi  holding  of       "^  §  98.  120*  »  c  66. 
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«  relief  can  be  demanded."  Which  leads  us  alfo  to  another 
bbfervation,that  if  focage  tenures  were  of  fuch  bafe  and  fenrilc 
original}  it  is  hard  to  account -for  the  very  great  immunities 
which  the  tenants  of  them  always  enjoyedj  fo  highly  fuperior 
to  thofe  of  tlie  tenants  by  chivalry,  that  it  was  thought,  in  the 
reigns  pf  both  Edward  I  and  Charles  II,  a  point  of  the  ut« 
moft  importance  and  value  to  the  tenants,  to  reduce  the  te- 
nuteby  knight- fcrvice  to  fraunke  fertne  or  tenure  by  focage. 
We  may  therefore,  I  think,  fairly  conclude  in  favour  of  Soos^ 
ner's  etymology,  and  the  liberal  cxtxz€i\on  of  the  tenure  in 
free  focage,  againft  the  authority  evep  of  Littleton  himfelf  ( i  }• 


( I )  The  learned  Judge  has  done  Mr.  Somner  the  honour  of 
adopting  his  denvation  o{ focage^  which  Mr.  Somner  himfelf  boafU 
of  as  a  new  difcovery  with  no  little  pride  and  exultation,  as  appeaiH 
from  the  following  fentence :  Derlvatio  forte  bdc  nova  et  nofiraiihut 
tutbuc  inaudi/af  quif  a  foe  quateniu  vel  aratrum  vel  faltem  vomerem 
fignaiy  voctm  derivare  futagunU  ^am  male  tamen,  eorum  vemd^ 
fufius  a  me  jam  moniium  in  tradatu  de  gavelkind^  cap,  4.  Soiho* 
GIoiT.  Soca.  But  notwithflanding  this  unheard-of  denvation  has 
found  an  able  defender  in  the  learned  Commentator,  the  editor  is 
obliged  to  prefer  the  old  denvation  for  the  following  reafons; — Our 
moft  antient  writers  derive  it  from  foca  or  foccusy  a  plough  j  and 
Jochy  in  fome  parts  of  the  north  of  England,  is  the  common  name 
for  a  plough-ihare  to  this  day.  The  following  defcn'ption  of 
focage  is  given  by  BraAon ;  did  poierlt  focagium  a  foccoy  ei  mde 
temntes  focimanniy  eo  quod  depiilatl  funtj  ut  videtttTf  tanlummodo  ad 
cuburamj  et  quorum  cu/lodia  et  maritagla  ad  proplnqutores  parente» 
jurefangu'wisfertlnehant..  (C.  35.),  This  is  not  only  adopted  by  Liu 
tleton  and  lord  Coke,  {Co.Liii,  86.)  who  fay,  th^ijocagium  efljervi" 
tium  foca,  which  is  alfo  the  interpretation  given  by  Ducangc,  fvoem 
Soc.)  but  fir  Henry  Spelman,whofe  authority  13  high  in  feudal  anti* 
quities,  teftifics  that  feudum  ignol'skf  pleheium  vulgare  OalL  Juf 
rohtrier  nohlR  ofponitur,  et  profrii  dicmuSf  quod  ignohiUhuM  et  ruflkif 
competit,  nutto  feudali  privilegio  omatuWf  nos  foccagium  dtcimuim 
Glofli.  voc.  Feod.  And  foccagium  he  explains  by  GalL  rot^rCf  fef 
roturUr.     Heretaget  en  roture.     (lb.  voc.  Soc») 

In  a  law  of  Edward  the  ConfefTor,  the  fokeman  and  villain  are 
dafled  together :  Manbote  de  vtllano  et  fokeman  xii  oraSf  de  Rberk 
Mtem  hemimbus  Hi  marcai.    (C  12.}    If  we  conHder  the  nature  of 

focage 
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Taring  this  then  to  be  meaning  of  the  word,  it  feems 
probable  that  the  focage  tenures  were  the  relics  of  Saxon  Ii« 
berty ;  retained  by  fuch  perfons  as  had  neither  forfeited  them 
to  the  kingy  nor  been  obliged  to  exchange  their  tenure,  for 
the  more  honourable,  as  it  was  called,  but  at  the  fame  time 
more  burthenfome,  tenure  of  knight- fervice.    This  is  pecu-* 


focage  teiuirey  we  (hall  fee  no  rcafon  why  it  fhould  have  the  pre* 
eminence  of  the  appellation  of  a  privileged  po(ie£Eon* 

The  ferrices  of  miliury.  tenure  were  not  left,  as  fuggefted  by 
the  learned  Judge  in  the  preceding  page,  to  tie  arbitrary  callt  of 
iie  lordi  for  though  it  was  uncertain  when  the  king  would  go  to 
war,  yet  the  tenant  was  certmn  that  he  could  only  be  compelled  to 
ferve  forty  days  in  the  year ;  the  fcrvice  therefore  was  as  certain  in 
It's  extent  as  that  of  focage  ;  and  the  fokenian  likewife  could  not 
know  beforehand  when  he  would  be  called  upon  to  plough  the 
land,  or  to  perform  other  fervOe  ofiBces,  for  the  lord.  The  miGies 
are  every  where  diftinguIHied  from  the  fokemanfii^  and  the  wifdom 
of  the  feudal  polity  appears  in  no  view  more  ftrongly  than  in  this; 
v/s.  that  whilft  it  fecured  a  powerful  army  of  warriors,  it  was  not 
improvident  of  the  culture  of  the  lands,  and  the  domeftic  concerns 
of  the  country.  But  honour  was  the  invigorating  principle  of  that 
fyftem,  and  it  cannot  be  imagined  that  thofc  who  never  grafped  a 
fword,  nor  buckled  on  a  coat  of  mail,  fhould  enjoy  privileges  and 
dz(lin6lions  denied  to  the  barons  and  milites,  the  companions  of 
their  fovercign.  The  fokemanni  were  indebted  only  to  their  own 
meannefs  and  infignificance  for  their  peculiar  immunities.  The 
king  or  lord  had  the  profits  of  the  military  tenant's  eftate,  during 
his  nonage,  in  order  to  retain  a  fubftitute  with  accoutrements,  and 
in  a  date  fuitable  to  the  condition  of  his  tenant ;  and  at  the  fame 
time  he  took  care»  that  the  minor  was  inilrudled  in  the  martial  ac« 
compUfhments  of  the  age.  But  they  difdained  to  fuperintend  the 
education  of  the  fokemanni ;  and  as  they  had  nothing  to  appre- 
hend from  their  oppofition,  and  could  expeft  no  acceffion  of 
ftrength  from  their  connexions,  their  marriages  therefore  were  an 
obje^  of  indifference  to  them.  Hence  when  the  age  of  chivalry- 
was  gone,  and  nothing  but  it's  (lavery  remained,  by  no  uncom- 
Hion  viciflitude  in  the  affairs  of  men,  the  fokemanni  derived  from' 
their  obfcurity  that  independence  and  liberty,  which  they  hare 
tranfmltted  to  poftcrity,  and  which  we  are  now  proud  to  inherit. 

liarljr 
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liarly  Tenarkablc  in  the  tennvc  which  pretails  in  Kent,  called 
gavelkind,  which  is  generally  acknowleged  to  bfe  a  fpecies  of 
focage  tenure^ ;  the  prefenration  whereof  inviolate  from  the 
innovations  of  the  Norman  conqueror  is  a  fad  univerfallf 
known.  And  thofe  who  thus  prefcrved  their  libertiea  were 
faid  to  hold  mfree  and  cwiunon  focage. ' 

As  therefore  the  grand  criterion  and  diftinguifliing  mark 
of  this  fpecies  of  tenure  are  the  having  it's  renders  or  fervices 
afcertained,  it  will  include  under  it  all  other  methods  of  hold^ 
ing  free  lands  by  certain  and  invariable  rents  and  duties ;  andy 
in  particular,  petit  ferjeantyi  tenure  in  iurgage  and  gavelkmdm 

We  may  remember,  that  by  the  ftatute  X2  Car.  IL  grand 
ferjeanty  is  not  itfelf  totally  aboliflied,  but  only  the  flavifh 
appendages  belonging  to  it :  for  the  honorary  fervices  (fuch 
as  carryiog  the  king's  fword  or  banner,  oflBciating  as  his  but- 
ler, carver,  fff'r.  at  the  coronation)  are  ftiU  referved.  Now 
fetH  ferjeanty  bears  a  great  rcfemblance  to  grand  ferjeanty  j  for 
as  the  one  is  a  perfonal  fervice,  fo  the  other  is  a  rent  or  ren>  C  8a  ] 
der,  both  tending  to  fome  purpofe  relative  to  the  king's  per* 
fon.  Petit  ferjeanty,  as  defined  by  Littleton  ^^  confifts  in 
holding  lands  of  the  king  by  the  fervice  of  rendering  to  him 
annually  fome  fmall  implement  of  war,  as  a  bow,  a  fword,  a 
hnce,  an  arrow,  or  the  like.  This,  he  fays  \  is  but  focage 
in  efied ;  for  it  is  no  perfonal  fervice,  but  a  certain  rent : 
and,  we  may  add,  it  is  clearly  no  predial  fervice,  or  fervice 
of  the  plough^  but  in  all  refpefis  liberum  et  commune  ficagium : 
only  being  held  of  the  king,  it  is  by  way  of  eminence  dig- 
nified with  the  title  of  parvum  fervitium  regis^  or  petit  fer- 
jeanty. And  magna  carta  refpe£ted  it  in  this  light,  when  it 
enabled  %  that  no  wardQiip  of  the  lands  or  body  ihould  be 
claimed  by  the  king  in  virtue  of  a  tenure  by  petit  ferjeanty. 

Tenure  in  burgage  is  defcribed  by  Glanvil  %  and  is  ez- 
prefsly  faid  by  Littleton  %  to  be  but  tenure  in  focage :  and  it 


•  Wright.  Ill* 
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n  where  tbe  king  or  other  perfi^n  is  lord  of  ati  antieiit  bo-* 
fough^  in  which  the  tenements  are  held  by  a  rent  certain  \ 
It  is  indeed  only  a  kind  of  town  focage ;  as  common  focage, 
by  which  otlier  lands  are  holden,  is  ufually  o^  a  rural  nature^ 
A  borough,  as  we  have  formerly  feen,  is  ufu^ttr>iiftingui(hed 
from  oiher  towns  by  the  right  of  fending  members  to  parlia- 
ment ;  and>  where  the  right  of  ele^on  is  by  burgage  tenure, 
Aat  alone  is  a  proof  of  the  antiquity  of  the  borotfgh^  Tenure 
in  burgage  therefore^  or  burgage  tenure,  is  where  hoitfes,  of 
lands  which  were  formerly  the  fcite  of  houfcs,  in  an  antient 
boroughi  are  held  of  fome  lord  rn  common  focage,  by  a  cer- 
tain eftabliOied  rent.  And  thefe  feem  to  have  withftood  the 
Ihock  of  the  Norman  encroachments  principally  on  account 
of  their  iniignificancy,  which  made  it  not  worth  while  to 
Compel  them  to  an  alteration  of  tenure ;  as  an  hundred  of 
them  put  together  would  fcarce  have  amounted  to  a  knightV 
lee.  BeGdeSi  the  owners  of  them,  being  chiefly  artificers  and 
perfons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be' put  on  fuch  a  military  eftablifhment,  as  the  tenure 
in  chivalry  was.  And  here  alfo  we  have  again  an  inflance, 
f  83  3  ^^^^^  ^  tenure  is  confeflcdly  in  focage,  and  yet  could  not 
poiEbly  ever  have  been  held  by  plough*fervice }  fince  the  te- 
nants muft  have  been  citizens  or  burghers,  the  Ctuation 
frequently  a  walled  town,  the  tenement  a  fingle  houfe  \  fo 
that  none  of  the  owners  was  probably  mailer  of  a  plough,  or 
was  able  to  ufe  one,  if  he  had  it.  The  free  focage  therefore, 
in  which  thefe  tenements  are  held,  feems  to  be  plainly  a  rem- 
nant of  Saxon  liberty;  which  may  alfo  account  for  the  great 
variety  of  cudoms,  affeding  many  of  thefe  tenements  fo  held 
in  antient  burgage:  the  principal  and  mod  remarkable  o£ 
which  is  that  called  Borough  Englijb^  fo  named  in  contradif- 
tin£3;ion  as  it  were  to  the  Norman  cuftoms,  and  which  is 
taken  notice  of  by  Glanvil  '^j  and  by  Littleton  *  5  v/z.  that 
the  youngeft  fon,  and  not  the  elded,  fucceeds  to  the  burgage 
-  tenement  on  the  death  of  his  father.  For  which  Littleton  ' 
gives  thisreafonj  bccaufe  the  younger  fon,  by  rcafon  of  hia 

«  Liu.  %  x6z,  16}.  '  §  165. 

tender 
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tender  age,  is  hot  fo  capable  a$  the  ttH  of  hi$  bretliren  to  help 
himfelf.  Other  authors  *  have  indeed  given  a  much  ftrangef 
reafon  for  this  cuftom,  as  if  the  lord  of  the  fee  hadantiemly  a 
tight  of  concubinage  with  his  tenant's  v^rife  on  her  wedding- 
night;  and  that  therefore  the  tenement  defcendcd  not  to  the 
rldeft,  but  the  youngeft  fon  ;  who  waS  more  certainly  the 
offspring  of  the  tenant.  But  I  tanilot  learn  that  ever  thi^ 
Cttftom  prevailed  in  England^  though  it  certainly  did  iri 
Scotland,  (under  the  hame  of  m&cheta  or  marcheta^)  till' 
aboliihed  by  Malcolm  III  \  And  perhaps  a  more  rational 
account  than  cither  may  be  fetched  (thoitgh  at  a  fufliciene 
diilance)  from  the  practice  of  the  Tartars  j  artiong  whom, 
according  to  father  Duhalde,  this  cuftom  of  defcent  to  the 
Joungeft  fon  alfo  prevails.  That  nation  is  compofed  totally 
ef  (hepherds  and  herdfmen  \   and  the  elder  fons,  as  foon 

■ 

as  they  are  capable  of  leading  a  paftoral  life,  migrate  from 
their  father  with  a  certain  allotment  of  cattle ;  and  go  to  feek 
a  new  habitation^  The  youngeft  fon  therefore,  who  conti- 
nues Jateft  with  the  father,  is  naturally  the  heir  of  his  houfcj 
the  reft  being  already  provided  for.  And  thus  we  find  that, 
among  many  other  northern  nations,  it  was  the  cuftom  for  all 
the  fons  but  one  to  migrate  from'  the  father,  which  one  be-  C  84  1 
came  his  heir  **•  So  that  poflibly  this  cuftom,  wherever  it  pre- 
vails, may  be  the  remnant  of  that  paftoral  ftate  of  our  BritiOi 
and  German  anceftors,  which  Caefar  and  Tacitus  deforibe. 
Other  fpecial  cuftoms  there  are  in  different  burgage  tenures; 
as  that,  in  fome,  the  wife  (hall  be  endowed  of  ^//her  hufljand'j 
tenements  ^,  and  not  of  the  third  part  only,  as  at  the  common 
law :  and  that>  in  others,  a  man  might  difpofe  of  his  tenements 
by  will  •*,  which,  in  general,  was  not  permitted  after  the  con- 
qucft  till  the  reign  of  Henry  the  eighth ;  though  in  the  Saxott 
times  it  was  allowable  •.  A  pregnant  proof  that  thefc  liber- 
ties  of  focage  tenure  were  fragments  of  Saxon  liberty, 

*  3  Mod.  Prpf.  reRnfuthat.  ( ff^alfingk  U^igm,  I^i»/ir» 

*•  Seld.  ik.  of  hon.  «.  I.  47.    Reg.  c.  i.) 
Mag,  /.  4.  r.  31.  c  Litt.  §  i66. 

^  Pater  cunffotfiips  aduUot  a  ft  felUm         ^  §  ^67. 
Atffy  prtttv  unvm  quern  baere Jem  Jm  juris        •  Wri^bc.  ij%m 
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and  (in  the  latter  cafe)  of  a  fubje£i  or  mefne  lord  between 
the  king  and  the  tenant. 

2.  BoTirwere  fubjcft  to  the  feodal  return,  render,  rent,  or 
fervlce  of  fome  fort  or  other^  which  arofe  from  a  fuppofition 
of  an  original  grant  from  the  lord  to  the  tenant.  In  the  mi- 
litary tenure,  or  more  proper  feud,  this  was  from  it's  nature 
uncertain;  in  focage,  which  was  a  feud  of  the  improper  kind^ 
it  was  certain,  dxcd^  and  determinate,  (though  perhaps  no* 
thing  more  than  bare  fealty)  and  fo  continues  to  this  day* 

» 

3.  Both  were,  from  their  conftitution,  univerfally  fubjeA 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation \between  the  lord  and  tenant'* 
Which  oath  qf  fealty  ufually  draws  after  it  fuit.to  the  lord's 
court.  -  And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upon  his  tenants  to 
take  in  his  court  baron ;  if  it  be  only  for  the  reafon  given  by 
Littleton ',  that  if  it  be  neglefled,  it  will  by  long  continuance 
of  time  grow  out  of  memory  (as  doubtlefs  it  frequently  bath 
done)  whether  the  land  be  holden  of  the  lord  or  not;  and  fo 
he  may  lofe  his  feignory,  and  the  profit  which  may  accrue  td 
him  by  efcheats  and  other  contingencies  ^ 

4.  The  tenure  in  focage  was  fubjefl,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  eldeit  daugh« 

r  8y  2  tcr  ^ :  which  were  fixed  by  the  ftatute  Weftni.  i.  c.  36.  at 
20/.  for  every  20/.  per  annum  fo  held  ;  as  in  knight-fcrvicc. 
Thefc  aids,  as  in  tenure  by  chivalry,  were  originally  mere 
benevolences,  though  afterwards  claimed  as  matter  of  right  j 
but  were  all  abolifhed  by  the  ftatute  12  Car.  II. 

'5.  Relief  is  due  upon  focage  tenure,  as  well  as  upon  te* 
nure  in  chivalry  :  but  the  manner  of  taking  it  is  very  differ* 
cnt.  The  relief  on  a  knight's  fee  was  5  /.  or  one  quarter  of 
the  fuppofed  value  of  the  land ;  but  a  focage  relief  is  one 

»'  Litt.  §  117.  131.  Ttddtttur  ]ut  domini  tt  vftuflate  tepipor^ 

•   §130.  §hjcuretur.   (CorvJn,  jusfi^,  Li,  t,  y,) 

'  £•  maximt  ^atftandina  e/ff  nc  dubtBm        ^  Co.  LitL  9  z. 
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year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  fame  either  great  or  fmall  "^ :  and  therefore  Bradon  '  will 
not  allow  this  to  be  properly  a  relief,  but  quaedam  praeftatio 
hco  relivii  in  reeognitionem  domim.  So  too  the  (latHte  28 
Edw.L  c.  I.  declares,  that  a  free  fokcman  (hall  give  no  reliefs 
but  fliall  double  his  rent  after  the  death  of  his  anceftor,  ac- 
cording to  that  which  he  hath  ufed  to  pay  his  lord,  and  (hall 
not  be  grieved  above  meafure.  Reliefs  in  knight- fervice  were 
only  payable,  if  the  heir  at  the  death  of  his  anceftor  was  of 
full  age :  but  in  focage  they  were  due  even  though  the  heir .. 
was  under  age,  becaufe  the  lord  has  no  wardihip  over  him  ^. 
The  ftatute  of  Charles  II  referves  the  reliefs  incident  to  fo« 
cage  tenures ;  and  therefore,  wherever  lands  in  fee  ftmple  are 
holden  by  a  rent,  relief  is  dill  due  of  common  right  upon  the 
death  of  a  tenant  ^ 

6.  Primer  feifin  was  incident  to  the  king's  focage  tenants 
in  capitis  as  well  as  to  thofe  by  knight- fervice  ^  But  tenancy 
hi  capite  as  well  as  primer  feifins  are,  among  the  other  feqdal 
burthens,  entirely  aboitlbed  by  the  (latute. 

y.  Warpsz^ip  is  alfo  incident  to  tenure  in  focage ;  but 
of  a  nature  very  different  from  that  incident  to  knight-fer«^ 
vice.  For  if  the  inheritance  defcend  to  an  infant  under 
fourteen,  the  wardftiip  of  him  does  not,  nor  ever  did,  belong 
to  the  lord  of  the  fee  \  becaufe,  in  this  tenure,  no  military  or  r  33  1 
other  perfonal  fervice  being  required,  there  was  no  occafion 
for  the  lord  to  take  the  profits,  in  order  to  provide  a  proper 
fubftitute  for  his  infant  tenant :  but  his  neareft  relation  (to 
whom  the  inheritance  eannot  defcend)  (hall  be  his  guardian 
in  focage,  and  have  the  cuftody  of  his  land  and  body  till  he 
arrives  at  the  age  of  fourteen.  The  guardian  muft  be  fuch  a 
one,  to  whom  the  inheritance  by  no  pcflibility  can  defcend  \ 
as  was  fully  explained,  together  with  the  reufons  for  it,  in  the  ' 
former  book  of  thefc  commentaries  ^.  At  fourteen  this  ward- 
ihip  in  focage  ceafes  \  and  the  heir  may  ouft  the  guardian^ 

^  Litt.  §  116.  •  %  Lev.  145 

»  /.  ».  c.  37.   §  ^.  •  ^0.  Litt.  77. 

r  LUt,  §  J>i7,  ^  VoLL  page  461. 
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and  call  him  to  account  for  the  rents  and  profits  ^ :  fo|r  at  this 
age  the  law  fuppofes  him  capable  of  cbufing  a  guardian  for 
himfelf*  It  was  in  this  particular,  of  wardfhip,  as  alfo  in 
that  of  marriage,  and  in  the  certainty  of  the  render  or  fervice, 
that  the  focage  tenures  had  fo  much  the  advantage  of  the 
military  ones.  But  as  the  wardQiip  ceafcd  at  fourteen,  there 
was  this  difadvantage  attending  it :  that  young  heirs,  being 
left  at  fo  tender  an  age  to  chufe  their  own  guardians  till 
twenty-one,  might  make  an  improvident  choice.  There* 
fore,  when  almoft  all  the  lands  in  the  kingdom  were  turned 
into  focage  tenures,  the  fame  flatute  1 2  Car.  IL  c.  24.  enad- 
ed,  that  it  fliould  be  in  the  power  of  any  father  by  will  to 
appoint  a  guardian,  till  his  child  (hould  attain  the  age  o£ 
twenty-one  (2).  And,  if  no  fuch  appointment  be  made,  the 
court  of  ohancery  will  frequently  interpofe,  and  name  a 
guardian,  to  prevent  an  infant  heir  from  ii^providently  cx^ 
pofing  himfelf  to  ruin. 

8.  Marriage,  or  the  vahr  inaritagn^  \vas  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardian,  but  rathet 
the  reverfe.  For,  if  the  guardian  married  his  ward  under  the 
Sige  of  fourteen,  he  was  bound  to  account  to  the  ward  for  the 
value  of  the  marriage,  even  though  he  took  nothing  for  itj 
unlefs  he  married  him  to  advantage  ^.  For,  the  law,  in  fa- 
vour of  infants,  is  always  jealous  of  guardians,  and  therefore 
in  this  cafe  it  made  them  account,  not  only  for  what  they  diJ^ 
but  alfo  for  what  they  mighty  receive  on  the  infant's  behalf; 
r  go  1  left  by  fome  collufion  the  guardian  (hould  have  received  the 
value,  and  not  brought  it  to  account :  but,  the  ftatute  having 
deftroyed  all  values  of  marriages,  this  do£^rine  of  courfe  hath 
ceafed  with  them.  At  fourteen  years  of  age  the  ward  might 
have  difpofcH  of  himfelf  in  marriage,  without  any  confent  of 
his  guardian,  till  Ithc  late  aft  for  preventing  clandeftine  mar- 
riages.   Thefe  dof^rines  of  wardfliip  and  marriage  in  focage 

c  Litt.  §  123.     Co.  Litt.  89.  4  Litt.  §  113. 
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tenure  were  fo  diametrically  oppofite  to  thofe  in  Inight-fer- 
Tice^  and  fo  entirely  agjee  with  thofe  parts  of  king  Edward's 
laws,  that  were  reftored  by  Henry  the  firft's  charter,  as  might 
alone  convince  us  that  focage  was  of  a  higher  original  than 
the  Norman  coiiqueft. 

9.  FiNBs  for  alienarion  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  focage  tenure,  as  well  as  in 
cafe  of  tenure  by  knight-fenrice :  for  the  fiatutes  that  relate 
£0  this  point,  and  fir  Edward  Coke's  comment  on '  them  % 
fpeak  generally  of  all  tenants  in  capite,  without  making  any 
diftin£lion :  but  now  all  fines  for  alienation  are  dcmolifhed 
by  the  ftatute  of  Charles  the  fecond. 

10.  £scH£ATs  are  equally  incident  to  tenure  in  focage, 
as  they  were  to  tenure  by  knight-fervice ;  except  only  in  ga« 
relkind  lands,  which  are  (as  is  before  mentioned]  fubjeA 
to  no  efcheats  for  felony,  though  they  are  to  efcheats  for 
want  of  heirs  ^ 

Thus  much  for  the  two  grand  fpecies  of  tenure,  under 
which  almoft  all  the  free  lands  of  the  kingdom  were  holden 
till  the  reftoration  in  1660,  when  the  former  was  aboliOied 
and  funk  into  the  latter :  fo  that  lands  of  both  forts  are  now 
holden  by  the  one  univerfal  tenure  of  free  and  common  focage. 

The  other  grand  divifion  of  tenure,  mentioned  by  Brafkon 
as  cited  in  the  preceding  chapter,  is  that  of  villenagt,  as  con- 
tradiftinguifhed  from  /thrum  tenementum,  or  frank  tenure. 
And  this  (we  may  remember)  he  fubdivides  into  two  claflesj 
pure  and  privileged  villenage  :  from  whence  have  arifen  two 
other  fpecies  of  our  modem  tenures. 

Ill,  From  the  tenure  of  pure  villenage  have  fprung  our  [  99  J 
prcfent  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at 
the  will  of  the  lord :  in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previoufly  neceflary  to  take  a  fhort  view  of  the 
original  and  nature  of  manors. 

f  s  hift.  43.    a  InH.  659  66,  67.  '  Wrisht^  sio. 
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Manors  are  In  fubftance  as  antient  as  the  Saxon  conftitti* 
lion  J  though  perhaps  diiFering  a  little,  in  fome  immaterial 
circuoiftances,  from  thofe  that  exid  at  this  day  <:  jiift  as  we 
cbierved  of  feud§,  that  thtj  wgre  partly  known  to  our  ancef- 
tors,  even  before  the  Norman  conquefl.  A  manor,  manf* 
rtum,  a  manendoy  becaufe  the  ufual  refidence  of  the  owner> 
feems  to  have  been  a  diflricl  of  ground,  held  by  lords  or  great 
perfonages ;  who  kept  in  their  own  hands  fo  much  land  as  was 
neccflary  for  the  ufe  of  their  families,  which  were  called /^rw 
m<  dominicales  or  demefne  lands ;  being  occupied  by  the  iord^ 
or  dominus  maneru^  and  his  fervants.  The  other,  or  Unt^ 
mental^  lands  they  diflributed  among  their  tenants :  which 
from  the  different  modes  of  tenure  were  didinguifhed  by  two 
different  names.  Fir  ft,  hook-land^  or  charter-hnd,  which 
was  held  by  deed  under  certain  rents  and  free-fervices^  and 
in  efFe£t  differed  nothing  from  free  focage  lands  ^ :  and  froni 
hence  have  arifen  mpd  gf  the  freehold  tenants  who  hold  of 

•  .       •      -  *  ♦     '  *  • 

particular  manors,and  owe  fiiit  and  fervice  to  the  fame.  The 
other  fpecies  was  zMtd  f oik- land j  which  was  held  by  no  af- 
fi^rapce  in  writing,  but  diflributed  among  the  common  folk 
or  people  ^t  phe  pleaf^re  of  the  lord,  ^nd  refuqied  at  his  d^f* 
frctipn  y  being  ipdced  jand  held  in  yillenage,  which  we  (ball 
prcfently  dcfcribe  more  at  large.  The  rcfidue  of  the  manor 
being  uncultivated,  was  termed  the  lord's  waftc,  and  ferved 
for  public  roads,  and  for  common  of  padure  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as  they 
ftill  are  lordfhips :  and  each  lord  or  baron  was  empowered  to 
hold  a  domf  die  court,  called  the  court-baron,  for  redreffing 
mifdemefnorsand  nufances  within  the  manor,  and  for  fettling 
difputes  of  property  amoqg  the  tenants.  This  court  is  an 
infeparable  ingredient  of  every  manor ;  and  if  the  number 
[  (^i  ]}  of  fuitois  ihould  fo  fail  as  not  to  leave  fufficient  to  make  a 
jury  or  homage,  that  is,  two  tenants  at  the  lead,  the  manor 
itfclf  is  loft* 

In  the  early  times  of  our  legal  conftitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  uo-i 

*  Qo.  Cop.  §,  z«  &  JO,  ^  Co*  Cop.  §  3* 
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der  the  crown,  granted  out  frequentljr  fmallcr  manors  to  ia« 
ferior  perfons  to  be  holden  of  thcmfclves;  ^^'hicb  do  therefore 
now  continue  to  be  held  under  a  fuperior  lord,  who  is  called 
in  fuch  cafes  the  lord  par;fmount  over  all  thefe  manors:  and  his 
feigHoryis  frequently  termed  an  honour,  not  a  manor,  efpe- 
cially  if  it  hath  belonged  to  an  anttent  feodal  baron,  or  hath 
been  at  any  time  in  the  hands  of  the  crown.     In  imitation 

# 

whereof,  thefe  Inferior  lords  began  to  carve  out  and  grant  to 
others  dill  more  minute  eilates,  to  be  held  as  of  themfclves^ 
and  were  fo  proceeding  downwards  in  infinitum ;  till  the  fa- 
perior  lords  obferved,  that  by  this  method  of  fubinfeudation 
they  loft  all  their  feodal  profits  of  wardfliips,  marriages,  and 
efcheats,  which  fell  into  the  hands  of  thefe  mefne  or  middle 
lords,  who  were  the  immediate  fuperiors  of  the  terre-tenant^ 
or  him  who  occupied  the-  land :  and  alfo  that  the  mefne  lords 
themfelves  were  fo  impoverifhcd  thereby,  that  they  were  dif- 
^ibLed  from  performing  their  fervices  to  their  own  fuperiors* 
This  occafioned,  iirft,  that  provifion  in  the  thirty-fecond 
chapter  of  magna  carta,  9  Hen.  III.  (which  is  not  to  be 
found  in  the  firft  charter  granted  by  that  prince,  nor  in  the 
great  charter  of  king  John  ^)  that  no  man  fliould  either  give 
or  fell  his  land,  without  referving  fufficient  to  anfwer  the 
demand  of  his  lord-,  and,  afterwards  the  ftatute  of  Weftm. 
3.  or  quia  emptores,  1 8  £dw.  I.  c.  i.  which  directs,  that,  upon 
sill  falesor  feofTments  of  land,  the  feoffee  ihall  hold  the  fame, 
not  of  his  immediate  feoffor^  but  of  the  chief  lord  of  the  fee^ 
of  whom  fuch  fepfFor  himfelf  held  it.  But  thefe  provifions* 
not  extending  to  the  king's  own  tenants  in  capite,  the  like 
law  concerning  them  is  declared  by  the  ftatutes  of  preroga* 
fiva  regis,  17  Edw.  II.  c.  6.  and  of  34  £dw.  III.  c.  15,  by 
"which  laft  all  fubinfeudations,  previous  to  the  reign  of  king 
Edward  I,  were  confirmed:  but  all  fubfequent  to  that  period  C  92  3 
were  left  open  to  the  king's  prerogative.  And  from  hence  it 
is  elear,  that  all  manors  exifting  at  this  day,  muft  have  exided 
as  early  as  king  Edward  the  firft:  for  it  is  eflential  to  a 
manor,  that  there  he  tenants  who  hold  of  the  lord ;  and,  by 
the  operation  of  thefe  ftatutes,  no  tenant  in  capite  fince  the 

1  See  ttie  OxforJ  editions  of  the  charceri. 
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sccellion  of  that  prince,  and  no  tenant  of  a  Common  lord 
fince  the  ftatute  of  quia  emptoresy  could  create  any  new  tenants 
to  hold  of  himfelf  . 

Now  with  regard  to  the  folk-land,  or  eftates  held  in  tlU 
lenage,  this  was  a  fpecies  of  tenure  neither  ftriftlf  feodal> 
Norman,  or  Saxon ;  but  mixed  and  compounded  of  them  all'' : 
and  which  alfo,  on  account  of  the  heriots  that  ufualljr  attend 
it,  may  feem  to  have  fomewhat  Dani(h  in  it's  compofition. 
Under  the  Saxon  government  there  were,  as  fir  William 
Temple  fpeaks*,  a  fort  of  people  in  a  condition  of  downright 
fervitude,  ufed  and  employed  In  the  mod  fcrvile  works,  and 
belonging,  both  they,  their  children,  and  efFefls,  to  the  lord 
of  the  foil,  like  the  reft  of  the  cattle  or  ftock  upon  it.    Thefc 
feem  to  have  been  thofe  who  held  what  was  called  the  folk- 
land,  from  which  they  were  removable  at  the  lord's  plcafurc. 
On  the  anival  of  the  Normans  here,  it  feems  not  improbable^ 
that  they,  who  were  ftrangers  to  any  other  than  a  feodal 
ftate,  might  give  fome  fparks  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  (hare,  by  admitting  them,  as 
wdl  as  others,  to  the  oath  of  fealty;  which  conferred  a  right 
of  proteftion,  and  raifed  the  tenant  to  a  kind  of  eftate  fupe« 
lior  to  downright  flavery,  but  inferior  to  every  other  condi- 
tion"*   This  they  called  villenage,  and  the  tenants  villeins^ 
either  from  the  word  vi/i/,  or  elfe,  as  fir  Edward  Goke  tells 
us",  a  villas  bccaufe  they  lived  chiefly  in  villages,  and  were 
employed  in  ruftic  works  of  the  moft  fordid  kind :  refembling 
the  Spartan  behtes^  to  whom  alone  the  culture  of  the  lands  was 
configned;  their  rugged  maftcrs,  like  our  northern  anceftora» 
efteenring  war  the  only  honourable  employment  of  m'ankind* 

r  ^2  T  These  villeins,  belonging  principally  to  lords  of  manors^ 
were  either  villeins  regardant ^  that  is,  annexed  to  the  manor 
or  hind  :  oi:  elfe  they  were  in  grcfsy  or  at  large,  that  is,  an- 
nexed to  the  perfon  of  the  lord,  and  tiansferrable  by  deed 
i^m  one  owner  to  another  ^    They  could  not  leave  theif 

»  Wright  *15.  "1 1«ft-  116. 

1  lotrod.  Hift.  Eogl.  59.  f  Ult.  §  iSz. 
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Jord  without  his  permiflSon;  but  if  they  ran  away,  or  were 
purloined  from  fainiy  might  be  claimed  and  recovered  by  ac- 
tion, like  beafts  or  other  chattels.  They  held  indeed  fmall 
portions  of  land  by  way  of  fuftaining  themfelves  and  families; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  difpoflcfs 
them  whenever  he  pleafed ;  and  it  was  upon  villein  fervices, 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
snefnes,  and  any  other  the  meaneft  offices' :  and  their  fervices 
were  not  only  bafe,  but  uncertain  both  as  to  their  time  and 
quantity^.  A  villein,  in  (hort,  was  in  much  the  fame  (late 
with  us,  as  lord  Molefworth'  defcribes  to  be  that  of  the  boors 
in  Denmark,  and  which  Stiernhook'  attributes  alfo  to  the 
traals  or  Oaves  in  Sweden*,  which  confirms  the  probability  of 
their  being  in  fome  degree  monuments  of  the  DaniOi  tyranny. 
A  villein  could  acquire  no  property  cither  in  lands  or  goods: 
but,  if  he  purchafed  either,  the  lord  might  enter  upon  them^ 
ouft  the  villein,  and  feife  them  to  his  own  ufe,  unlcfs  he  con- 
trived to  difpofe  of  them  again  before  the  lord  had  feifed 
them ;  for  the  lord  had  then  loft  his  opportunity  ^ 

In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  the 
villein  prefumed  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord*:  and,  by  the  common  law^  the  lord 
anight  alfo  bring  an  zGdon  againft  the  hufband  for  damages 
in  thus  purloining  his  property^.    For  the  children  of  vil* 

p  lAtu  ^  171.  '  c.  8. 

4  Jlle  fui    temt  in    vUIenaga  fadet  '  de  jur$  Suiommt  I.  ^»  €»  ^ 

tpncfuid  ei  frattiftum  fueritf    nee  fare  *  Lite.  %  l^^• 

^a  jer9  fmd  fiuere  iehtt  in  eivftino,  gt  "  Co,  Litt  I40» 

/emfer  temebuur  ad  incfrta,    (Bndon.  /.  ^  Litt.  §  aox, 
^tr.i,  caS.)  (3) 


(3)  This  is  an  eloquent  defcrxption  of  flavery.  Villeins  were 
tiot  prote6ied  by  magna  charta;  nuUus  Sber  homo  ct^iatur  vel  imm 
prifonetur^  &c.  was  cautiouily  exprefled  to  exclude  the  poor  villein  ; 
£or  as  lord  Coke  tells  us,  the  lord  may  beat  his  villein,  and  if  it 
|>e  without  caufe,  he  cannot  have  any  remedyt  What  a  degraded 
condition  for  a  being  endued  with  reafoni 

leina 
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leins  were  alfo  in  the  fame  ftate  of  bondage  with  their  p»» 
rents ;  whence  thejr  were  called  in  Latin,  nativij  which  gave 
t  94  1  rife  to  the  female  appellation  of  a  villein,  who  was  called  a 
meifs\  In  cafe  of  a  marriage  between  a  freeman  and  a  neife^ 
or  a  villein  and  a  ffeewoman^  the  iflue  followed  the  condition 
of  the  father,  being  free  if  he  was  free,  and  villein  if  he  was 
villein;  contrary  to  the  maxim  of  the  civil  law,  that  partus 
fequitur  ventrem.  But  no  baftard  could  be  born  a  villein,  be^ 
caufe  by  another  maxim  of  our  law  he  is  nullusJUius;  and  as 
he  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
Ihould  lofe  his  natural  freedom  by  it'«  The  law  however 
prote£led  the  perfons  of  villeins,  as  the  king's  fubjeAs,  againft 
atrocious  injuries  of  the  lord:  for  he  might  not  kill,  or  maim 
^kis  villein* ;  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  a£tion  or  remedy  at  law  againit  his  lord, 
but  in  cafe  of  the  murder  of  his  anceftor,  or  the  maim  of  hit 
own  perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape»  im 
caie  the  lord  violated  them  by  forge  "^^  ^ 

Villeins  might  be  enfranchifed  by  manumiiTion,  which 
is  either  exprefs  or  implied  :  exprefs;  as  where  a  man  grant- 
ed to  the  villein  a  deed  of  manumiflion '^ :  implied;  as  where 
a  man  bound  himfclf  in  a  bond  to  his  villein  for  a  fum  of  mo<- 
sey,  granted  him  an  annuity  by  deed,  or  gave  him  an  eftate  in 
fee,  for  life  or  years^;  for  this  was  dealing  with  his  villein  on 
the  footing  of  a  freeman,  it  was  in  fome  of  the  inftances  giv- 
ing him  an  aftion  againft  his  loid,  and  in  others  vefting  in 
bim  an  owncrfliip  entirely  inconfiftent  with  his  former  ftate 
of  bondage.  So  alfo  if  tlie  lord  brought  an  a£lion  again Q: 
bis  villein,  this  enfranchifed  him  **;  for,  as  the  lord  might 
bavc  a  (hort  remedy  againft  his  villein,  by  feiCng  his 
goods,  (which  was  more  than  equivalent  to  any  damages 
,  be  could  recover,)  the  law,  which  is  always  ready  to 
catch  at.  any  thing   in  favour    of  liberty,    prefumed    th^il; 

»  Litr.  *  1S7.  k  JhU.  §  204. 

1  JM.  %  i?7,  188.  •  ^  204,  5,  6, 

»  Ih'd.  \  190. 
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hj  bringing  this  adion  he  meant  to  fct  his  villein  on  the 
fame  footing  with  hirofelf,  and  therefore  held  it  an  implied 
manumiffion.  But,  in  cafe  the  lord  indifled  him  for  felonyi  C  95  2 
it  was  otherwife;  for  the  lord  could  not  irifliA  a  capital  pu- 
niflunent  on  hi«  villeinj  without  calling  in  the  ailiilance  of 
t^c  law. 

Villeins^  by  thefe  and  many  other  means,  in  procefs  of 
time  gained  conGderable  ground  on  their  lords  j  and  in  par- 
ticular ftrengthened  the  tenure  of  their  eftates  to  that  degree^ 
that  they  came  to  have  in  them  an  intereft  in  many  places 
foil  as  good,  in  others  better  than  their  lords.  For  the  good« 
nature  and  benevolence  of  many  lords  of  manors  havings 
time  out  of  mind,  permitted  their  villeins  and  their  children 
to  enjoy  their  poflcflions  without  interruption,  in  a  regular 
courfe  of  defcent,  the  common  law,  of  which  cuftom  is  the 
life,  now  gave  them  title  to  prefcribe  againft  their  lords ;  and, 
on  perforpoance  of  the  fame  fervices,  to  hold  their  lands,  ia 
ipight  of  any  determination  of  the  lord's  .will.  For,  though 
in  general  they  are  ftill  (aid  to  hold  their  eftates  at  the  will  of 
the  k>rd,  yet  it  is  fuch  a  will  as  is  agreeable  to  the  cuftom  of 
the  manor }  which  cuftoms  are  prcferved  and  evidenced  by  the 
rolls  of  the  feveral  courts  baron  in  which  they  are  entered, 
•T  kept  oixfoot  by  the  conftant  immemorial  ufage  o(  the  te^ 
Tcral  manors  in  which  the  lands  lie.  And,  as  fuch  tenants 
bad  nothing  to  (hew  for  their  eftates  but  thefe  cuftoms,  and 
admiflions  in  purfuance  of  them,  entered  on  thofe  rolls,  or 
riie  copies  of  fuch  entries  witnefied  by  the  fteward,  they  now 
began  to  be  called  tenants  by  copy  of  court  roll^  and  their  tenure 
hfelf  ara/yAoW% 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obfervcs^, 
although  very  meanly  defcended,  ^^'tt  come  of  an  antienc 
houfe ;  for,  from  what  has  b^en  premifed,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a 
long  feries  of  immemorial  encroachments  on  the  lord,  have 
at  laft  eftabliflied  a  cuftomary  right  to  thofe  eftates,  which 

•  F.  IJ.  B.  is»  *  c*p.  %  3a. 

beft 
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before  were  t)cld  abfolutely  at  the  lord's  will  (4).  Which  a£» 
fords  a  very  fubft^ntial  rcafon  for  the  great  variety  of  cuftoms 
that  prevail  in  different  manors,  with  regard  bodi  to  the  de* 
icent  of  the  eftates,  and  the  privileges  belonging  to  the  tenants* 
And  thefe  encroachments  grew  to  be  fo  univ«rfal,  that  when 
tenure  in  villenage  was  virtually  abolifhed  (though  copyholds 
were  referved)by  the  ftatute  of  Charles  II*  there  was  hardly  a 
pure  villein  left  in  the  nation.  For  fir  Thomas  Smith'  teC- 
tifies,  that  in  all  his  time  (and  he  was  fecretary  to  Edward 
VI)  he  never  knew  any  villein  in  grofs  throughout  the  realm} 
and  the  few  villeins  regardant  that  were  then  remaining  were 
fuch  only  as  had  belonged  to  bi(hops»  monafteries,  or  other 
ecclefudical  corporations,  in  the  preceding  times  of  popery. 
For  he  tells  us,  that  *<  the  holy  fathers,  monks,  and  friarsj 
^  had  in  their  confeffions,  and  fpecially  in  their  extreme  and 
*<  deadly  ficknefs,  convinced  the  laity  how  dangerous  a 
^  pradice  it  was,  for  one  chriftian  man  to  hold  another  ia 
^  bondage:  fo  that  temporal  men  by  little  and  little,  hj 
■<  reafon  of  that  terror  in  their  confciences,  were  glad  to 
*^  manumit  all  their  villeins.    But  the  faid  holy  fathers^ 

s  CommoiiweaUh.  b.  3.  c  io« 


(4)  Lord  Loughborough  is  inclined  to  queftion  this  origin  of 
copyholds.  **  I  cannot  help  doubting  (obferves  that  learned  lord) 
**  whether  this  deduction  is  not  founded  in  miftake.  The  circum- 
<^  ftance  which  fird  led  me  to  entertain  the  doubt  is,  that  in  thofc 
**  parts  of  Germany  from  whence  the  Saxons  migrated  into  £ng- 
^*  land»  there  exjfi^t  at  this  day^  a  fpecies  of  tenure  ezafUy  the  fame 
<<  with  our  copyhold  eftates;  and  there  cxifts  likewife,  «/ /i^  i^^ 
**  a  complete  ftate  of  villenage;  fo  that  both  ftand  together,  and 
'<  are  not  one  tenure  growing  out  of  another,  and  by  degrees  af- 
**  fuming  its  place,  &c.  &c.  What  I  haTe  ftated,  I  found  in  a 
•*  very  acctlrate  treatifc  of  Grerman  law  by  Selchow,  one  of  the  pro- 
"  feffors  of  the  univerfity  of  Gottingen,  entitled,  Ekmenta  Jurii 
•*  prlvat't  Germantcu  This  feems  fufficient  to  negatiTC  the  idea,  that 
«  copyholders  fpratig  out  of  villeins.  In  England,  villenage  hat 
*  «•  ceafed,  and  copyholds  remain;  but  here,  as  in  other  countries, 
«*  they  both  prevailed  at  the  fame  time.'*  Doug.  698. . 
m  '*  with 
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^^  with  the  abbots  and  priors,  did  not  in  like  fort  bj  Aeirs; 
<<  for  they  alfo  bad  a  fcruple  in  confcience  to  impoverifii  and 
<^  de%>oil  the  church  fo  much|  as  to  manumit  fuch  as  were 
<<  bond  to  their  churches,  or  to  the  manors  which  the  church 
«<  had  gotten;  and  fo  kept  their  villeins  ftill  (5)."  By  thefe 
feveral  means  the  generality  of  villeins  in  the  kingdom  have 
long  ago  fprouted  up  into  copyholders:  their  perfons  being 
enfrancbifed  by  manumii&on  or  long  acquiefcence ;  but  their 
eftateS)  in  ftrifinefs,  remaining  fubjedl  to  the  fame  fenrile 
conditions  and  forfeitures  as  before ;  though,  in  general,  the 
villein  fervices  are  ufually  commuted  for  a  fmall  pecuniarf 
quit  rent**. 

As  a  farther  confequence  of  what  has  been  premifed,  we  [  97  ] 
may  collet  thefe  two  main  principles,  which  are  held  ^  to  be 
the  fupporters  of  the  copyhold  tenure,  and  without  which  it 
cannot  exift :  i  •  That  the  lands  be  parcel  of,  and  fituat« 
within  that  manor,  under  which  it  is  held.  a.  That  they 
have  been  demifed,  or  demifeable,  by  copy  of  court  roll  im* 
memorially.  For  immemorial  cuftom  is  the  life  of  all  te» 
nures  by  copy;  fo  that  no  new  copyhold  can, ftridly  fpeak* 

ing,  be  granted  at  this  day. 

• 

In  fome  manors,  where  the  cuftom  hath  been  to  permit  the 
heir  to  fucceed  the  anccftor  in  his  tenure,  the  eftates  are  ftiled 
copyholds  of  inheritance;  in  others,  where  the  lords  have 
been  more  vigilant  to  maintain  their  rights,  they  ren^ain  copy- 
holds for  life  only ;  for  the  cuftom  of  the  manor  has  in  both 

^  Ia  ibme  sunort  the  copyholders  Cjrnm.  Midd,)    As  in  the  kingdom  of 

were  bound  to  perform  the  moit  fertile  Whidah,  on  the  Have  coaft  of  Africa, 

offices,  es  to  hedge  and  ditch  the  lord*s  the  people  are  bound  to  cut  and  carry  io 

groaodsy  to  lop  his  trees,  and  reap  his  tJM  kiog*8  corn  from  off  his  demefne 

com^  and  the  like  ;  the  lord  ofualiy  find-  lands,  and  are  attended  by  mufic  during 

lag  them  meat  and  drink,  and  fometimes  all  the  time  of  their  labour.  (Mcd«  Un. 

(aslaftiil  the  life  in  the  highlands  of  Hift.  xri.  4^9.) 
Scotland)  a  minArel  or  piper  for  their        '  Co.  Litt.  $%• 
4iverfion«     (Rot.  Afantr,  dt  Edgwart 


(5)  The  lafl  claim  of  viUenage,  which  wc  find  recorded  in  our 
courts,  was  in  the  15th  of  Ja.  L  Noy^  27.     u  Harg.  St,  Tr.  342. 

cafcf 
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cafes  fo  far  fupCTfcdcd  the  will  of  the  lord,  tliaf ,  provided  the 
fervides  be  performed  or  ftipulated  for  by  fealty,  he  cannofy 
in  the  firft  inftance,  reftifc  to  admit  the  heir  of  his  tenant 
tipon  bis  death ;  nor,  in  the  fecond,  can  he  remove  his  prefent 
tenant  fo  long  as  he  lives,  though  he  holds  nominally  by  the 
precarious  tenure  of  his  lord's  will* 

Thb  fruits  and  appendages  of  a  copy^ofd  tenure,  that  it 
liath  in  common  with  free  tenures,  are  fealty,  fervices,  (a» 
well  in  rents  as  otherwife^)  reliefs,  and  efcheats.     The  two 
latter  belong  only  to  copyholds  of  inheritance;  the  former  tO' 
thofe  for  life  alfo«     But,  befides  thefe,  copyholds  have  alia 
heriots,  wardihip,  and  fines.     Heriots,  which  I  think  are 
agreed  to  be  a  Danifii  cudom,  and  of  which  we  {hall .  fay 
more  hereafter^,  are  a  render  of  the  bed  bead  or  other  good 
(as  the  cuftom  may  be)  to  the  lord  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure ;  there  being  originalljf 
lefs  hardfiiip  in  it,  when  all  the  goods  and  chattels  belonged 
to  the  lord,  and  he  might  have  feifed  them  even  in  the  villein's 
lifetime.    Thefe  are  incident  to  both  fpecies  of  copyhold  ; 
but  wardfliip  and  fines  to  thofe  of  inheritance  only.    Ward* 
[  98  3  ^ipy  '^^  copyhold  eftates»  partakes  both  of  that  in  chivalry 
and  that  in  focage.     Like  that  in  chivalry,  the  lord  is  the 
legal  guardian ;  who  ufually  afligns  fome  relation  of  the  in-» 
iant  tenant  to  a£l  in  his  ftead:  and  he,  like  guardian  in 
focage,  is  accountable  to  his  ward  for  the  profits.     Of  fines^ 
fome  are  in  the  nature  of  primer  feiiins,  due  on  the  death  of 
each  tenant,  others  are  mere  fines  for  alienation  of  the  lands; 
in  fome  manors  only  one  of  thefe  forts  can  be  demanded,  in 
fome  both,  and  in  others  neither.     They  are  fometimes  ar-« 
bitrary  and  at  the  will  of  the  lord,  fometimes  fixed  by  cuf- 
tom: but,  even  when  arbitrary,  the  courts  of  law,  in  favour 
of  the  liberty  of  copyholders,  have  tied  them  down  to  be 
reafonabU  in  their  extent ;  othcrwife  they  might  amount  to 
a  difhcrifon  of  the  eftatc.     No  fine  therefore  is  allowed  to 
be  taken  upon  dcfcents  and  alienations  (unlefs  in  particular 
Circumfiances)  of  more  than  two  years  improved  value  of 

k  See  cb4  aS, 

the 
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the  eftate  ^  (6).  From  this  inftancc  we  may  judge  of  the  fa- 
vparable  difpofition  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  (hewn  to  this  fpccies  of  tenants; 
by  removing,  as  far  as  poffible,  every  real  badge  of  flavery 
from  them,  however  fome  nominal  ones  may  continue.  It 
fuflfered  cuftom  very  early  to  get  the  better  of  the  exprefs 
terms  upon  which  they  held  their  lands ;  by  declaring,  that  . 
the  will  of  the  lord  was  to  be  interpreted  by  the  cuftom  of 
the  manor :  and,  where  no  cuftom  has  been  fuffered  to  grow 
up  to  the  prejudice  of  the  lord,  as  in  this  cafe  of,  arbitrary 
fines,  the  law  itfelf  interpofes  with  an  equitable  moderation^ 
and  will  not  fuficr  the  lord  to  extend  his  power  fo  far,  as  to 
difinherit  the  tenant. 

Thus  much  for  the  antient  tenure  of  purf  villenage,  and 
the  modern  one  of  copyhold  at  the  will  of  the  lord,  which  is 
lineally  defcended  from  it, 

IV.  There  is  yet  a  fourth  fpecies  of  tenure,  defcribed 
by  Bra£lon  under  the  name  fometimes  of  ^rm/^^/^villenage, 
and  fometimes  of  villein-focage*  This,  he  tells  us ',  is  fuch 
as  has  been  held  of  the  kings  of  England  from  the  conquefl; 
downwards;  that  the  tenants  herein,  <'v;7/a»ayjr///;//^i;i/Mr,  [  oa  1 
•*  fed  certa  et  determinata  ;**  that  they  cannot  aliene  or  transfer 
tlieir  tenements  by  grant  or  feoffment,  any  more  than  pure 
villeins  can :  but  muft  furrender  them  to  the  lord  or  his 
fieward,  to  be  again  granted  put  and  held  in  villenage.  And 
from  thefe  circumftances  we  may  coUefi,  that  what  he  here 

*  2  CK.  Rep.  134.  *  /.  4.  fr.  i.  t,  t8. 


(6)  It  is  now  eftabUflied  as  an  umverfal  rule,  that,  where  the  fine 
upon  the  defcent  or  alienation  of  a  cppyhold  is  arbitrary,  it  cannot 
be  more  than  two  years  improved  value.  In  afcertaining  the 
yearly  value,  the  quit-rents  mud  be  dcdufled,  but  not  the  famd-^taz* 
Dou^,  697. 

The  fine  may  be  recovered  by  the  lord  in  an  aflion  of  afTumpfit. 
/i.  But  he  lias  no  right  to  it  till  the  admittance  of  the  tenant, 
2  T.  R.  484. 

Vol.  II.  I  dcfcribes 
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defcrtbcs  is  no  other  than  an  exalted  fpecies  of  copyhold, 
fubfifting  at  this  day,  viz.  the  tenure  in  antient  demtfne  ;  to 
which,  as  partaking  of  the  bafenefsof  villenage  in  the  nature 
of  it'.s  fervices,  and  the  freedom  of  focage  in  their  certainty, 
lie  has  therefore  given  a  name  compounded  out  of  both,  and 
calls  it  viUanum  focagium, 

Antient  demefne  confifts  of  thofe  lands  or  manors, 
which,  though  now  perhaps  granted  out  to  private  fubje£ls, 
were  adiually  in  the  hands  of  the  crown  in  the  time  of  Ed- 
Ward  the  confeflbr,  or  William  the  conqueror ;  and  fo  ap- 
pear to  have  been  by  the  great  furvey  in  the  exchequer  called 
domefday-book  "*•  The  tenants  of  thefe  lands,  under  the 
crown,  were  not  all  of  the  fame  order  or  degree.  Some  of 
them,  as  Britton  teCtifies  %  continued  for  a  long  time  pure 
and  abfolute  villeins,  dependent  on  the  will  of  the  lord ;  and 
thofe  who  have  fucceeded  them  in  their  tenures  now  differ 
from  common  copyholders  in  only  a  few  points  •.  Others 
were  in  great  meafure  enfranchifed  by  the  royal  favour;  being 
only  bound  in  refpeft  of  their  lands  to  perform  fome  of  the 
better  (brt  of  villein  fervices,but  thofe  determinate  and  certain; 
as,  to  plough  theking's  land  for  fo  many  days,  to  fupply  his  court 
with  fuch  a  quantity  of  provifions,  or  other  ftated  fervices;  all 
of  which  are  now  changed  into  pecuniary  rents:  and. in  con- 
fideration  hereof  they  had  many  immunities  and  privileges 
granted  to  them  p  5  as,  to  try  the  right  of  their  property  in  a  pe- 
culiar court  of  their  own,  called  a  court  of  antient  demefne, 
by  a  peculiar  procefs,  denominated  a  writ  of  right  clofe^  (7)  ; 
not  to  pay  toll  or  taxes ;  not  to  contribute  to  the  expences  of 
knights  of  the  {hire ;  not  to  be  put  on  juries  \  and  the  like  ''• 

•  F.  N.  B.  14.  16.  9  4  Inft.  169. 

•  c.  66.  «  F.  N.B.  It. 

•  F.  N.  B.  a»».  »  Ibid,  14. 


(7)  In  an  a£Uon  of  ejeflment,  it  may  be  pleaded  in  abate-- 
ment,  that  the  lands  are  part  of  a  manor  which  is  held  in  antient 
demefne ;  but  fuch  a  pica  muft  be  fwom  to,  and  is  not  favoured* 
a  Burr.  1 046*  10 

Thesk 


Ck  6.  #/  T  n  1  N  d  s.  100 

These  tenants  therefore,  though  thejr  tenun  be  abfolutelj 
copyhold,  yet  have  an  interefl  equivalent  to  a^freehold :  for^ 
notwithftanding  their  fervices  were  of  a  bafe  and  villenous  ori« 
ginal',  yet  the  tenants  were  efteemed  in  all  other  refpe£ts  to  be 
highly  priTileged  villeins  i  and  efpecially  for  that  their  fervices 
were  fixed  and  determinate^  and  that  they  could  not  be  com* 
pelled  (like  pure  villeins)  to  relinquiih  thefe  tenements  at 
the  lord's  will,  or  to  hold  them  againft  their  own ;  <<  et  tdeo^ 
fays  Braflon,  dicuntur  liberiJ^  Britton  alfo,  from  fuch  their 
freedom,  calls  them  abfolutely  folumans^  and  their  tenure 
/okemanriis;  which  he  defer ibes'  to  be  "  lands  and  tenementSf 
<<  which  are  not  held  by  knight-fervice,  nor  by  grand  ferjean- 
<<  ty,  nor  by  petit^  but  by  Qmple  fervices^  being,  as  it  were^ 
''  lauds  enfranchifed  by  the  king  or  his  predeceflbrs  from 
'<  their  antient  demefne.*'  And  the  fame  name  is  alfo  givea 
them  in  Fleta ".  Hence  Fitzherbert  obferves  ^,  that  no  lands 
are  antient  demefne,  but  lands  holden  in  ibcage ;  that  is, 
not  in  free  and  common  focage,  but  in  this  amphibious  fub* 
ordinate  clafs  of  villein«focage.  And  it  is  poffible,  that  as 
this  fpecies  of  focage  tenure  is  plainly  founded  upon  predial 
fervices,  or  fervices  of  the  plough,  it  may  have  given  caufe  to 
imagine  that  all  focage  tenures  arofe  from  the  fame  original; 
for  want  of  diftinguifliing,  with  Bradon,  between  free-focage 
or  focage  of  frank^tenure,  and  villein-focage  or  focage  of 
antient  demefne. 

Lands  holden  by  this  tenure  are  therefore  a  fpecies  of 
copyhold^  and  as  fuch  preferred  and  exempted  from  the 
operation  of  the  ftatute  of  Charles  II.  Yet  they  differ  from 
common  copyholds,  principally  in  the  privileges  before-* 
mentioned :  as  alfo  they  differ  from  freeholders  by  one  efpe** 
cial  mark  and  tinfkure  of  villenage,  noted  by  Bra^lon  and 
remaining  to  this  day  ;  vi%»  that  they  cannot  be  conveyed 
from  man  to  man  by  the  general  common  law  conveyances  of 
ieofiment,  and  the  reft ;  but  mud  pafs  by  furrender  to  the^ 
lord  or  his  fteward,  in  the  manner  of  common  copyholds : 

•  Gjlb«  hift.  «/fMh»  iS.  It  30.  «  /.  I.  r.  S« 

•  c.  6€.  ^  N,  B.  ij, 

1%  yet 
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yet  with  this  diftindion  \  thdti  in  the  furrender  of  thefe 
lands  in  antient  demefne,  it  is  not  ufed  to  fay  «  to  bold  ai 
^  the  wUl  of  the  lord**  in  their  copies,  but  only,  "  to  holJ 
••  according  to  the  cujiom  of  the  manor** 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doArine  of  tenures,  both 
antient  and  modern,  in  which  we  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  whole  it  appears,  that, 
whatever  changes  and  alterations  thefe  tenures  have  in  pro- 
cefs  of  time  undergone,  from  the  Saxon  xra  to  the  12  Car. 
IL  all  lay  tenures  are  now  in  effed  reduced  to  two  fpecies ; 
free  tenure  in  common  focage,  and  bafe  tenure  by  copy  of 
court  roll. 

« 

I  MENTiOKCt)  lay  tenures  only;  becaufe  there  is  fttH  be- 
hind one  other  fpecies  of  tenure,  referved  by  the  ftatute  of 
Charles  11,  which  is  of  a  fpiritual  nature,  and  called  the  te* 
nure  in  frankalmoign. 

V.  Tenuke  in  frankalmoign^  in  libera  eleemofjna^  or  free 
alms,  is  that,  whereby  a  religious  corporation,  aggregate  or 
fole,  holdeth  lands  of  the  donor  to  them  and  their  fucceflbra 
for  ever  ^ .  The  fervice  which  they  were  bound  to  render  fot 
thefe  lands  was  not  certainly  defined :  but  only  in  general  to 
pray  for  the  fouls  of  the  donor  and  his  heirs,  dead  or  alive  ; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  fervices  but  this  *,)  becaufe  this  divine  fervice  was  of  a 
higher  and  more  exalted  nature  \  This  is  the  tenure,  by 
which  almoft  all  the  antient  monafteries  and  religious  houfea 
held  their  lands  \  and  by  which  the  parochial  clergy,  and  ytij 
many  ecelefiallical  and  eleemofynary  foundations^  hold  then» 
at  this  day  ^ ;  the  nature  of  the  fervice  being  upon  the  reform- 
ation altered,  and  made  conformable  to  the  purer  doQrinea 


■  Kitchen  on  cogru.  i$4« 
f  Litt.  §  133. 
t  IIU.  X31. 
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of  the  church  of  England.  It  was^an  old  Saxon  tenure ;  and 
continued  under  the  Norman  revolutioni  through  the  great 
xefpe£k  that  was  (hewn  to  religion  and  religious  men  in  [  xoa  1 
antient  times.  Which  is  alfo  the  reafon  that  tenants  in 
Jranhalmoign  were  difcbarged  of  all  other  Cervices,  except  the 
trinoda  neccjjttasy  of  repairing  the  highways,  building  caftles, 
and  repelling  invafions  ' :  juft  as  the  Druids,  among  the 
antient  Britons,  had  omnium  remm  immunitatem  '•  And,  even 
at  prefent,  this  is  a  tenure  of  a  nature  very  diftin£l  from  all 
Others  \  being  not  in  the  lead  feodal  but  merely  fpirituaU 
For  if  the  fervice  be  neglected,  the  law  gives  no  remedy  by 
diftrefs  or  otberwife  to  the  lord  of  whom  the  lands  are  holden^ 
but  merely  a  complaint  to  the  ordinary  or  vifitor  to  corre£^ 
it  «•  Wherein  it  materially  differs  from  what  was  called  /r- 
nurt  by  divitte  fervice  :  in  which  the  tenants  were  obliged  to 
do  fome  fpecial  divine  fervices  in  certain ;  as  to  fing  fo  man  j 
Blades,  to  diftribute  fuch  a  fum  in  alnv^,  and  the  like }  which» 
being  exprefsly  defined  and  prefcrifoed,  could  with  no  kind 
of  propriety  be  called  yr^*^  alms ;  efpecialfy  as  for  this,  if  un« 
performed,  the  lord  might  diftrein,  withour  any  complaint 
to  the  vifitor  ^  All  fuch  donations  are  indeed  now  out  of 
ufe  for,  fince  the  ftatute  of  fuia  emptores,  1 8  Edw.  L  none 
but  the  king  can  g}ve  lands  to  be  holden  by  this  tenure  <•  So 
that  I  only  mention  them,  becaufe  frankalmmgn  is  excepted 
by  name  in  the  ftatute  of  Charles  II,  and  therefore  fubfifts  in 
many  inftances  at  this  day.  Which  is  all  that  {hall  be  re. 
marked  concerning  it;  herewith  concluding  our  obfervationa 
on  the  nature  of  tenures. 

#  Seld.  Jan.  i.  4I.  '  IM.  137. 

*  C«f  r  de  hell.  CaU  I,  6.  t,  13.  •  Ihid.  240. 
.  «  tat.|  136. 
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CHAPTER     THE     SBTENTH, 

or     FREEHOLD     ESTATES,     of 

INHERITANCE. 


THE  next  okje£ls  of  our  difquifitlons  are  the  nature  and 
properties  of  efiates.  An  eftate  in  hnds>  tenements^ 
:(nd  hereditaments,  fignifies  fuch  intereft  as  the  tenant  hath 
therein:  fo  that  if  a  man  grants  all  his  eJlaU  in  Dale  to  A  and 
his  heirs^  every  thing  that  he  can  pof&bly  grant  fhall  pafs 
thereby*.  It  is  called  in  iMinJlatus  ;  it  fignifying  the  con- 
dition, or  circumftance,  in  which  the  owner  (lands,  with 
jegard  to  his  property.  And,  to  afcertain  this  with  proper 
precifion  and  accuracy,  eftates  may  be  conildered  in  a  three- 
fold view:  firft,  with  regard  to  the  quantity  of  intereft  whjch 
the  tenant  has  in  the  tenement :  fecondly,  with  regard  to  the 
time  at  which  that  quantity  of  intereft  is  to  bcTenjoyed:  and, 
thirdly,  with  regard  to  the  ttumber  and  connexions  of  the 
tenants. 

First,  with  regard  to  the  quantity,  of  intereft  which  the 
tenant  has  in  the  tenement,  this  is  meafured  by  it's  duration 
and  extent.  Thus,  either  bis  right  of  pofleffion  is  to  fubCft 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man:  to  determine  at  his  own  deceafe,  or  to  remain 
to  his  defcendants  after  him:  or  it  is  circumfcribed  within  a 
certliin  number  of  years,  months,  or  days:  or,  laftly,  it  is 
infinite  and  unlimited,  being  vefted  in  him  and  his  reprefent- 
atives  for  ever.  And  this  occaGons  the  primary  divifion  of 
C  IP4  3  eftates,  into  fuch  as  are  freehold^  and  fuch  as  miffs  than 
freeholds 

»  Co.  Utt.  34c« 
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An  cftatc  of  freehold,  liberum  tetiementum^  or  franktcnc- 
ment,  is  defined  by  Britton^  to  be  **  the  pojfejfton  of  the  foil 
«*  by  a  freeman/*  And  St.  Germyn '  tells  us,  that  "  the 
'<  pofieffion  of  the  land  is  called  in  the  law  of  England  the 
<<  franktenement  or  freehold."  Such  eflate  therefore,  and 
no  other,  as  requires  a£tual  pofleflion  of  the  land,  is  legally 
i^tMxig  freehold:  which  adiual  poiTeflion  can,  by  the  courfe 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  feifin,  which  is  the  fame  as  the  feodal  invedtture. 
And  from  thefe  principles  we  may  extra£l  this  dcfcription  of 
a  freehold ;  that  it  is  fuch  an  eftate  in  lands  as  is  conveyed 
by  livery  of  feifin,  or  in  tenements  of  an  incorporeal  na« 
ture,  by  what  is  equivalent  thereto.  And  accordingly  it  is 
laid  down  by  Littleton**,  that  where  a  freehold  (hall  pafs,  it 
behoveth  to  have  livery  of  feifin.  As  therefore  eftates.of 
inheritance  and  eftates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  feifin,  thefe  are  properly  eftatet 
of  freehold ;  and,  as  no  other  eftates  were  conveyed  with  the 
fame  folemnity,  therefore  no  others  are  properly  freehold 
eftates  (i). 

Estates  of  freehold  (thus  underftood)  are  either  eftates  of 
inheritance f  or  eftates  not  of  inheritance*  The  former  are  again 
divided  into  inheritances  ahfolute  or  fee-fimple;  and  inherit* 
ances  limited^  one  fpecies  of  which  we  ufually  call  fee-tail. 

^  c.  3a.  '  Dr.  U  Stud.  b.  i.  d.  »t.  ^  ^  59. 

(1)  A  freehold  eftate  feems  to  be  any  eftate  of  inherit- 
ance, or  for  lif^y  in  either  a  corporeal  or  incorporeal  here* 
ditament,  exifting  in,  or  arifing  from,  real  property  of  ix^t. 
tenure;  that  is,  now,  of  all  which  is  not  copyhold.  And  the 
learned  Judge  has  clfewhere  informed  us,  that  "  tithes  and  fpi- 
•*  ntual  dues  are  freehold  eftates,  whether  the  land  out  of  which  » 
«*  they  iflue  are  bond  or  ffee,  being  a  feparate  and  diftinel  inhent* 
•*  ance  from  the  lands  themfclves.  And  in  this  view  they  muft  be 
<*  diilinguiflied  and  excepted  from  other  incorporeal  hereditaments 
*«  ifiuing  out  of  land,  as  rents,  &c.  which,  in  general,  wfll  fol- 
<<  low  the  nature  of  their  principal,  and  cannot  be  freehold,  unlefs 
"  the  ftock,  from  which  they  fpring,  be  freehold  alfo."  i  BU 
TraStt  116. 

•  I  4  I,  Tb- 
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I.  TcKANT  in  fee-fimple  (oVf  as  he  is  frequently  fttled» 
tenant  in  fee)  is  he  that  hath  lands^  tenements^  or  heredita* 
inents,  to  hold  to  him  and  his  heirs  for  ever*;  generally, 
abfolutely,  and  fimply ;  without  mentioning  w^^/  heirs,  but 
referring  that  to  his  own  pleafure,  or  to  the  difpofition  of  the 
>  law.    The  true  meaning  of  the  word  fee  (feodum J  is  the 
fame  with  that  of  feud  or  fief,  and  in  it's  original  fenfe  it  is 
[  1^5  3  taken  in  contradiftin^ion  to  allodium^:   which   latter  the 
writers  on  this  fubje£l  define  to  be  every  man's  own  land^ 
which  he  poflefTeth  merely  in  his  own  right,  without  owing 
any  rent  or  fcrvice  to  any  fuperior,    'ITiis  is  property  in  it's 
highefl:  degree;  and  the  owner  thereof  hath  abfolutum  et  di^ 
reBum  dotmniumy  and  therefore  is  faid  to  be  feifed  thereof 
abfolutely  in  domimcofuo^  in  his  own  demefne.     But/eodum, 
or  fee,  is  that  which  is  held  of  feme  fuperior,  on  condition 
of  rendering  him  fervicc;  in  which  fuperior  the  ultimate 
property  of  the  land  refidcs.     And  therefore  fir  Henry  Spel- 
man^  defines  a  feud  or  fee  to  be  the  right  which  the  vafal  or 
tenant  hath  in  lands,  to  u/e  the  fame,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
fervices;  the  mere  zModhl  propriety  of  the  foil  always  remain- 
ing in  the  lord.    This  allodial  property  no  fubjeft  in  England 
has*' ;  it  being  a  received,  and  now  undeniable,  principle  in 
tlie  law,  that  all  the  lands  in  England  are  holden  mediately 
or  immediately  of  the  king.     The  king  therefore  only  hath 
abfiliitum  et  directum  dominium^:  but  all  fubjefbs'  lands  are  in 
the  nature  of  feodum  or  fee ;  whether  derived  to  them  by 
defcent  from  their  anceftors,  or  purchafed  for  a  valuable  con- 
fideration :  for  they  cannot  come  to  any  man  by  either  of  thofc 
^^ys,  unlefs  accompanied  with  thofe  feodal  clogs,  which 
were  laid  upon  the  firft  feudatory  when  it  was  originally  gran t«i- 
cd.     A  fphjed  therefore  hath  only  the  ufufra£^,  and  not  the 
abfolut^  property  of  the  foil;  or,  as  fir  Edward  Coke  ex* 
prefFcs  it^,  he  hath  dominium  utile ^  but  not  dominium  dire^um. 

*  Litt.  ^  I.  ^  Pr senium  Jamini  regit  tfi  dtreaum 

'  See  pag.  45.  47,  ^Munium,  cujut  nulins  efl  author  tAfiOtuu 

$  of  fepds,  c.  |.  J^id. 

^  Co.  Lift.  |.  ^  Co*  titt.  i« 
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And  hence  it  is  that,  in  the  moft  folemn  ads  of  law,  wc 
cxprcCs  the  (Irongeft  and  higheft  eftate  Aiat  any  fubje£t  can 
have,  by  thefc  words;  *<  he  is  fcifed  thereof  in  bis  demejne^ 
«*  as  of  fee.*  It  is  a  man's  demefne,  dominicum^  or  property, 
fince  it  belongs  to  him  and  his  heirs  for  ever:  yet  this  domi* 
nicuntt  property,  or  demefne,  is  ftridiy  not  abfolute  Or  allo- 
dial, but  qualified  or  feodal :  it  is  his  demefne,  as  of  fee  s 
that  is,  it  is  not  purely  and  fimply  his  own,  Cnce  it  is  held 
of  a  fuperior  lord,  in  whom  the  ultimate  property  rcGdcs. 

This  is  the  primary  fenfe  and  acceptation  of  the  worAfeL  C  i^  ] 
But  (as  fir  Martin  Wright  very  juftly  obferves')  the  dod^rine, 
*<  that  all  lands  are  holden,"  having  been  for  fo  many  ages 
a  fixed  and  undeniable  axiom,  our  £ngli(h  lawyers  do  very 
rarely  (of  late  years  efpecially)  ufe  the  word  fee  in  this  it^s 
primary  original  fenfe,  in  contradiftia&ion  to  allodium  or  ab- 
folute property,  wtth  which  they  have  no  concern ;  but  ge« 
nerally  ufe  it  to  cxprefs  the  continuance  or  quantity  of  eftate. 
hfee  therefore,  in  general,  fignifies  an  eftate  of  inheritance; 
being  the  higheft  and  moft  extenfive  intereft  that  a  man-  can 
have  in  a  feud:  and,  when  the  term  is  ufed  Gmply,  without 
any  other  adjun£t,  or  has  the  adjunct  of  jfm//f  annexed  to  it, 
(as  a  fee,  or  a  fee-Gmple,)  it  is  ufed  in  contradiftindion  to 
a  fee  conditional  at  the  common  law,  or  a  fee* tail  by  the 
ftatute*,  importing  an  abfolute  inheritance,  clear  of  any  con- 
dition, limitation,  or  reftriflions  to  particular  heirs,  bat 
defcendible  to  the  heirs  general,  whether  male  or  female,  li- 
neal' or  collateral.  And  in  no  other  fenfe  than  this  isthe  king 
faid  to  be  feifed  in  fee,  he  being  the  feudatory  of  no  man*". 

Taking  thereforeyj'r  for  the  future,  unlefs  where  otherwifc 
explained,  in  this  it's  fecondary  fenfe,  as  a  (late  of  inheritance. 
It  is  applicable  to,  and  may  be  had  in,  any  kind  of  heredita- 
ments either  corporeal  or  incorporeal".  But  there  is  this  dif- 
tinAion  between  the  two  fpecies  of  hereditaments;  that,  of 
a  corporeal  inheritance  a  man  (hall  be  faid  to  be  feifed  in  hii 

'  ofCcB.  148.  Tfiihut  Jutt^fivtfit  ttntmtntumi  fiv%  rtm 

*  Co.  Litt.  I.  dituif  &c.  Flet.  /.  5.  (•  5.  §  7. 
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iemifne^  as  rffti;  of  an  incorpore^il  one,  he  (hall  only  be  faid 
to  be  fcifed  as-offee^  and  not  in  his  dcmcfnc**.  For,  as  in- 
corporeal hereditaments  are  in  their  nature  collateral  to,  and 
tflue  out  of^  lands  and  houfesP,  their  owner  hath  no  property, 
dominicum^  or  demefne,  in  the  iking  itfelf,  but  hath  only  fome- 
thing  derived  out  of  it ;  reftmbllng  the  fervJtuieSj  or  fcrvices, 
.  of  the  civil  law''.  The  dsmlnfcum  or  property  is  frequently 
[  107  ]]  in  one  man,  while  the  appendage  or  fervice  is  in  another. 
Thus  Gains  may  be  feifed  as  of  fee  of  a  way  leading  over  the 
land,  of  which  Titius  is  feifed  in  his  demefne  as  of  fee. 

The  fee-  fimple  or  inheritance  of  lands  and  tenements  is 
generally  veiled  and  refides  in  fome  perfon  or  other ;  though 
divers  inferior  eftates  may  be  carved  out  of  it*  As  if  one 
grants  a  ieafe  for  twenty-one  years,  or  for  one  or  two  lives, 
the  fee> fimple  remains  vefled  in  him  and  his  heirs ;  and  after 
the  determination  of  thofe  years  or  lives,  the  land  reverts  to 
the  grantor  or  his  heirs,  who  ihall  hold  it  again  in  fee-fimple. 
Yet  fometimes  the  fee  may  be  in  abeyance^  that  is  (as  the 
word  fignifies)  in  ezpe£tation,  remembrance,  and  contem- 
plation in  law ;  there  being  no  perfon  in  cjfe^  in  whom  it 
cam  veil  and  abide :  though  the  law  confiders  it  as  always 
potentially  exifting,  and  ready  to  ved  whenever  a  proper 
owner  appears.  Thus,  in  a  grant  to  John  for  life,  and 
afterwards  to  the  heirs  of  Richard,  the  inheritance  is  phtiniy 
neither  granted  to  John  nor  Richard,  nor  can  it  veft  in  the 
heirs  of  Richard  till  his  death,  nam  nemo  ejl  haeres  viveniis : 
it  remains  therefore  in  waiting  or  abeyance,  during  the  life 
of  Richard^  (2).  This  is  likewife  always  the  cafe  of  a  parfon  of 
a  church,  who  hath  only  an  eftate  therein  for  the  term  of  his 
life;  and  the  inheritance  remains  in  abeyance*.  And  not 
only  the  fee,  but  the  freehold  alfo,  may  be  in  abeyance ;  as» 

•  Lit!  §  10.  ,  rn  veJ perjwat firwt,    Ff,  8.  1.  i. 

P  See  page  zo»  '  Co.  Littt  342. 

«  ServitMs  eft  jut,  f  iro  r«i  nuM  alterim         >  LUc.  §  646. 


(2)  The  inhentance  or  remainder  In  fuch  a  cafe  has  been  faldto 
be  in  abeyance,  or  in  nubibtu^  or  in  gremio  legis;  but  Mr.  Feamc, 
with  great  ability  and  learning,  has  expofed  the  futility  of  thefc 

exprcflions, 


Ch.  7-  cf  T  HI  If  a  s.  icy 

when  a  parfon  dies,  the  freehold  of  his  glebe  is  in  abeyance, 
until  arfucceflbrbe  named,  and  then  it  veils  in  the  fucccflbr'(3)* 

The  word  «*  heirs"  is  neceffary  in  the  grant  or  donation, 
in  order  to  make  a  fee,  or  inheritance.  For  if  land  be  given 
to  a  man  for  ever,  or  to  him  and  his  afligns  for  ever,  this 
vefts  in  him  but  an  eftatc  for  life  \  This  very  great  nicety 
about  the  infertion  of  the  word  **  heirs"  in  all  feoffments  and 

«  LJtt.  §  647.  -  UiJ.  §  I. 

. Mil ,^ — ^^ _  _  

expreflioiis,  and  the  erroneous  ideas  whicl\^havc  been  conveyed  br 
them.  Mr.  Fcarnc  produces  authorities^  which  prove  beyond 
controverfy,  "  that  where  a  remainder  of  inheritance  is  limited  la 
«*  coaiingency  by  way  of  ufe,  or  by  devife,  the  inheritance  in  the 
*«  mean  time,  if  not  otherwife  difpofed  of,  remains  in  the  grantor 
•*  and  his  heirs,  or  in  the  heirs  of  the  teftator,  until  the  contin* 
"  gency  happens  to  take  it  out  of  them."  Feamc,  Cont.  Rrm.  513, 
4th  edition. 

But  although,  as  Mr.  Feame  obferves,  "  different  opinions  have 
•*  prevailed  in  refpedt  to  the  admiflion  of  this  doftrinc  in  convey* 
«*  anccs  at  common  law,"  [lb,  526.)  yet  he  adduces  argument* 
and  authorities,  which  render  the  dodlrine  as  unqueftionable  ia 
this  cafe  as  in  the  two  former  of  ufes  and  devtfis.  If  therefore  in  the 
inftance  put  by  the  learned  Judge,  John  fhould  determine  his  eilate^ 
either  by  his  death,  or  by  a  feoffment  in  fee,  which  amounts  to  a 
forfeiture,  in  the  life-time  of  Richard,  under  which  circumftancet 
the  remainder  never  could  veil  in  the  heirs  of  Richard ;  in  that 
cafe,  the  grantor  or  his  heir  may  enter  and  rcfume  the  eRate^ 

(3)  Mr.  Fearne  having  attacked  with  fo  much  fuccefs  the  doc- 
trine of  abeyance,  the  Editor  may  venture  to  obferve,  with  refpeft 
to  the  two  lafl  inflances,  though  they  are  colle£ted  from  the  text 
of  Littleton,  that  there  hardly  feems  any  neceflity  to  refort  to  abey* 
ance,  or  io  the  cloudi^  to  explain  the  refidence  of  the  inheritance, 
or  of  the  freehold,  In  the  firfl  cafe,  the  whole  fee-fimple  is.  con- 
veyed to  a  fole  corporation,  the  parfon  and  his  fucctlFors ;  but 
if  any  intercft  is  not  conveyed,  it  dill  remains,  as  in  the  former 
potc,  in  the  grantor  and  his  heirs,  to  whom,  upon  the  difFulution  of 
the  corporation,  the  eflate  will  revert.  See  I  vol.  484.  And  in 
the  fecond  cafe,  the  freehold  feems,  in  fa£l,  from  the  moment  of 
the  death  of  the  parfon,  to  reft  and  abide  in  the  fucceflbr,  who  it 
brought  into  view  and  notice  by  the  inflitution  and  indu6lion  $  for 
after  indu^^ion  he  can  recover  all  the  rights  of  the  church,  which, 

^crued  from  the  death  of  the  prcdeccObr* 

grants. 
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grants,  in  order  to  veft  a  fee,  is  plainly  a  relic  of  the  fcodal 
(tridncft :  by  whicb  we  may  remember  *  it  was  required 
that  the  form  of  the  donation  (hould  be  pundually  purfued  ; 
or  that,  as  Crag  '  exprefies  it  in  the  words  of  Baldus,  "  do^ 
nationes  Jint  JlriSli  juris y  nt  qtiisplus  donaffe praefumatur  quam 
in  donatione  exprtjferit^^  And  therefore,  as  the  perfonal 
abilities  of  the  donee  were  originally  fuppofed  to  be  the  only 
inducements  to  the  gift,  the  donee's  eftate  in  the  land  ez* 
tended  only  to  his  own  perfon,  and  fubfifted  no  longer  than 
his  life  \  unlefs  the  donor,  by  an  exprcfs  proviHon  in  the  grants 
gave  it  a  longer  continuance,  and  extended  it  alfo  to  his  heirs* 
But  this  rule  is  now  foftened  by  many  exceptions  i^. 

For,  1 .  It  does  not  extend  to  devifes  by  will ;  in  whichf 
as  they  were  introduced  at  the  time  when  the  feodal  rigour 
was  apace  wearing  out,  a  more  liberal  conftrudlionis  allowed  \ 
and  thertf  fore  by  a  devife  to  a  man  for  ever,  or  to  one  and 
his  afTigns  for  ever,  or  to  one  in  feefimple,  the  devilee  hath 
an  eftate  of  inheritance  ;  for  the  intention  of  the  devifor  is 
fiif&ciently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devife  be  to  a  man  and  his  afligns,  without  annexing 
words  of  perpetuity^  there  the  devifee  (h^ll  take  only  an  eftate 
f€>r  life  ;  for  it  does  not  appear  that  the  devifor  intended  any 
more  {4).    2.  Neither  does  this  rule  extend  to  fines  or  recove* 

^  See  pig.  56.  7  Co.  Ifit.  9,  10. 

»  /.  I.  /.  9.  §  17, 

(4)  But  it  is  not  ncceflary  to  ufc  any  words  of  perpetuity  in  a 

dcvife>  in  order  to  give  a  feeiimple,  where  it  appears  to  b^  the 

intention  of  the  tcftator  to  difpofe  of  all  his  tntereil  in  an  eftate, 

and  that  is  implied  from  the  word  ejlate  alone ;  as  if  a  teflator 

gives  to  Richard  his  eilate  or  efiata  in  or  at  Dale,  though  neither 

"heirs,  afligns,  or  any  other  word  is  annexed  to  Richard^s  name,  yet 

be  takes  an  eftate  in  fee-fimple.     i  7*.  i?.  41 1.  2  T.  R.  6§6.     So 

alfo  where  lands  arc  given  to  Richard  charged  with  the  payment 

of  a  fpecific  fum,  and  which  is  not  to  be  raifed  out  of  the  rents  and 

prdfits,  fuch  a  devife  without  words  of  perpetuity  will  carry  a  fee- 

fimple ;  for  otherwife  the  devifee  might  be  a  lofer  by  dying  before 

he  was  repaid  the  funi  char|[ed  upon  the  eftate.     Hargr.  Co^ 

Liu.  0.  ^.    3  T.  R.  3S^ 

And 
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ties  confideitd  as  a  fpecl^s  of  conveyance ;  for  thereby  an 
eftate  in  fee  pafles  by  zSt  and  operation  of  law  without  the 
word  *^ heirs:''  at  it  does  alfo^  for  particular  reafons,  by  certain 
other  methods  of  conreyance,  which  have  relation  to  a  for- 
mer grantor  eftate,  wherein  the  word  **  heirs"  was  cxprcfled*. 
3.  In  creations  of  nobility  by  writ,  the  peer  fo  created  hath 
ail  inheritance  in  his  title,  without  exprefling  the  word 
'<  heirs  i**  for  heirfliip  is  implied  in  the  creation,  unlets  it  be 
otherwife  fpecially  provided:  but  in  creations  by  patent, 
which  zxcjlrini  juris f  the  word  <'  heirs"  muft  be  inferted, 
otherwife  there  is  no  inheritance.  4.  In  grants  of  lands  to 
fo\t  corporations  and  their  fucceflbrs,  the  word  ".fucceflbrs'* 
liippHcs  the  place  of  *'  heirs  /'  for  as  heirs  take  from  the  an*  £  i^  J 
ceftor,  (b  doth  the  fucceflbr  from  the  predeceflbr.  Nay»  in 
a  grant  to  a  bifliop,  or  other  fole  fpiritual  corporation,  in 
JrMkdtmgn  i  the  word  ^^  frankalnmgii^  fupplies  the  place  of 
**  fttcccfibrs''  (as  the  word  <'  fuccefibrs"  fupplies  the  place  of 
^heirs'*)  rx  mi  termini :  and  in  all  thefe  cafes  a  fee-fimple 
vefts  in  fuch  ible  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  '<  fuccefTors"  is  not;  neceflary, 
though  ufually  inferted  :>  for,  albeit  fuch  fimple  grant  he 
ftri£Uy  only  an  eftate  for  life,  yet,  as  that  corporation  never 
dies,  fuch  eftate  for  life  is  perpetual,  or  equivalent  to  a  fee- 
fimple,  and  therefore  the  law  allows  it  to  be  one  *•  5.  Laftly, 
in  the  cafe  of  the  king,  a  fce»fimple  will  veft  in  him,  with* 

«  Qk  Lkt.  9*  •  Sec  Vol.  I.  p. 


And  where  an  eftate  is  glv^  generally  without  words  being 
added,  which  would  create  a  fee  of  an  eftate  tail,  and  it  is  charged 
with  the  payment  of  annuities,  the  devifee  takes  a  fee ;  but  that 
is  not  the  cafe  where  an  eftate  tail  is  given  to  the  devifee. 

5  7*.  R.  335- 

But  where  a  teftator  leaves  all  hxs  hereditsmenis  to  A,  A  takes 
only  an  eftate  for  Ufe,  5  7*.  R.  $$^.  A  fee  alfo  will  not  pafii  by 
general  tstrodudory  words  in  a  wiH,  by  which  the  teftator  de« 
claits  hts  intention  to  difpofe  oiall  his  eftatt  boib  real  andperjaiul^ 
if  there  as  not  afterwards  in  the  will  fome  fpecific  devife  for  that 
purpofe.  But  where  fuch  fubfequent  devife  is  in  fome  degree  am* 
biguous,  then  the  introdu£lory  words  may  have  fome  effed,  as 
iadicatlve  of  the  intention  of  the  teftator*  5  T.  /2. 1 3 .  6  7*.  JS.  6x  o« 

out 
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out  the  word  "  heira"  or  '<  fucccflbrs"  in  the  grant ;  parti j 
from  prerogative  royal,  and  partly  from  a  reafon  fimUar  to- 
the  Lift,  becaufe  the  king  in  judgment  of  law  ncrer  dies  K 
But  the  general  rule  is,  that  the  word  *'  heirs'*  is  ncceffary 
to  create  an  eftate  of  inheritance, 

II.  We  are  next  to  confider  limited  fees,  or  fuch  eftates 
of  inheritance  as  are  clogged  and  confined  with  conditionsj 
or  qualifications,  of  any  fort.  And  chefe  we  may  divide  into 
two  forts ;  i.  ^lalified^  or  bafe  fees  :  and  2.  Fees  conditionai^ 
fo  called  at  the  common  law  \  and  afterwards  fcts-taJJ,  in 
confequence  of  the  ftatute  de  donis, 

I.  A  BASE,  or  qualified  fee,  is  fuch  a  one  as  has  a  qualifica- 
tion fubjoined  thereto,  and  which  muft  be  determined  whcn- 
eyer  the  qualification  annexed  to  it  ia  at  an  end.  A^,  in  the 
cafe  of  a  grant  to  A  and  his  heirs,  temftts  of  tht  tnanor  of 
Dale ;  in  this  inftance,  whenever  the  heirs  of  A  ceafe  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Henry  VI  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingdon-Lifle  in  Berks,  that  he  and  his  heirs,  lords  or 
the  faid  manor,  fliould  be  peers  of  the  realm,  by  the  title  of 
barons  of  Liile ;  here  John  Talbot  had  a  bafe  or  qualified 
fee  in  that  dignity  %  and,  the  inftant  he  or  his  heirs  quitted 
[  110  3  ^^  fcigi^o^  of  ^^^  manor,  the  dignity  was  at  an  end  This 
eftate  is  a  fee,  becaufe  by  poflibility  it  may  endure  for  ever 
in  a  man  and  his  heirs ;  yet  as  that  duration  depends  upon 
the  concurrence  of  collateral  circumftances,  which  qualify 
and  debafe  the  purity  of  the  donation,  it  is  therefore  a  qiia'*> 
Hfied  or  bafe  fee. 

%.  A  CONDITIONAL  fee,  at  the  common  law,  was  a  fee 
reftrained  to  fomc  particular  heirs,  excluGve  of  others : 
•'  donatio  fricia  et  coarBata  ^  \ftcut  certis  haeredibus^  quibufdam 
"  afuccejfione  exclufis :"  as  to  the  heirs  of  a  math  body^  by 
which  only  his  lineal  defcendants  were  admitted,  in  exclufion 
of  collateral  heirs ;  or,  to  the  heirs  male  of  his  body^  in  exclafioQ 
both  of  collattrals,  and  lineal  females  alfo.  It  was  called  a. 
conditional  fee,  by  reafon  of  the  condition  expreffed  or  im- 
plied  in  the  donation  of  it,  that  if  the  donee  died  without 

*  Sec  Voi,  L  p.  249.  ! 4Uo»  Uiu  17.  t  Fkt.  /;  3.  ^.  3-  %.  5- 

iuch 
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fuch  particular  heirs,  the  Jand  fhould  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what* 
foever  \  tha^,  on  failure  of  the  heirs  fpecified  in  the  grant,  the 
grant  (hould  be  at  an  end,  and  the  land  return  to  it's  antient 
proprietor*.  Such  conditional  fees  were  ftridlly  agreeable  to 
the  nature  of  feuds,  when  they  6rjl  ceafed  to  be  mere  eftates 
for  life,  and  were  not  yet  arrived  to  be  abfolute  eftates  in 
fec-fimple.  And  we  Rni  (Irong  traces  of  thefe  limited^ 
conditional  fees,  which  could  not  be  alienated  from  the 
lineage  of  the  firft  purchafer,  in  our  earlieft  Saxon  laws'. 

Now,  with  regard  to  the  condition  annexed  to  thefe  fees 
by  the  common  law,  our  anceftors  held,  that  fuch  a  gift  (to 
a  man  and  the  heirs  of  hi«  body)  was  a  gift  upon  condition, 
that  it  (hould  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body ;  but,  i£  he  had,  it  (hould  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-fimple,  on  condition 
that  he  had  iiTue.  Now  we  muft  obferve,  that,  when  any 
condition  is  performed,  it  is  thenceforth  entirely  gone ;  and 
the  thing  to  which  it  was  before  annexed,  becomes  abfolute, 
and  wholly  unconditional.  So  that,  as  foon  as  the  grantee  [  1 1  r  } 
had  any  ifliie  born,  his  cftate  was  fuppofed  to  become  abfo- 
lute, by  the  performance  of  the  condition ;  at  leaft,  for  thefe 
three  purpofes :  i.  To  enable  the  tenant  to  aliene  the  land^ 
and  thereby  to  bar  not  only  his  own  ifTue,  but  alfo  the  donor 
of  his  intereft  in  the  reverdon  '•  2.  To  fubjed^  him  to  for- 
feit it  for  treafon :  which  he  could  not  do,  till  iflue  born, 
longer  than  for  his  own  life  i  left  thereby  the  inheritance  of 
the  ifltie,  and  reverfion  of  the  donor,  might  have  been  de- 
feated ^.  3*  To  empower  him  to  charge  the  land  with  rents, 
commons,  atid  certain  other  incumbrances,  fo  as  to  bind  his 
iflue  ^  And  this  was  thought  the  more  reafonable,  becaufe, 
by  the  birth  of  ifiiie,  the  poflibility  of  the  donor's  reverfion 
was  rendered  more  diftant  and  precarious :  and  bis  intereft 
fcems  to  have  been  the  only  one  which  the  law,  as  it  then 

•  Plowd.  241.  LL.  tMfrtdf  c.  37. 
^  Si  fuii  terram  hoireditarigm  bahtat^         *  Co.  Litt.  19.     1  loft*  I})* 
«Mi  MS  vemiat  a  ctgnatig  taendiimsfuisg        *^  Co.  Litt*  i^uL    S  laft^  2y^» 
JS  UR  vir0  fr$bititm  /r,  f »i  sam  ak        [  Co.  Utt.  I^* 


MIlif  0fpnfi^^  wa  ks  fiiftrt  neftnt. 
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ftood»  was  folicitous  to  prote£i ;  without  much  regard  to 
the  right  of  fucceilion  intended  to' be  veiled  in  the  iflue. 
However^  if  the  tenant  did  not  in  fa£^  alicne  the  land,  the 
courfe  of  defcent  wa$  not  altered  by  this  performance  of  the 
condition ;  for  if  the  iffue  had  afterwards  died,  and  then  the 
tenant,  or  original  grantee,  had  died,  without  making  any 
alienation  \  the  land,  by  the  terms  of  the  donation,  could 
defcend  io  none  but  the  heirs  of  his  body^  and  therefore,  in 
default  of  them,  muft  have  reverted  to  the  donor.  For  which 
reafon,  in  order  to  fubje£l  the  lands  to  the  ordinary  courfe  of 
defcent,  the  donees  of  thefe  conditional  fee-fimples  took  care 
to  aliene  as  foon  as  they  had  performed  the  condition  by 
having  ifTue ;  and  afterwards  re-^purchafed  the  lands,  which 
gave  them  a  fee-(imple  abfolute,  that  would  defcend  to  the 
heirs  general,  according  to  the  courfe  of  the  common  law. 
And  thus  ftood  the  old  law  with  regard  to  conditional  fees  : 
which  things,  fays  fir  Edward  Coke*^,  though  they  feem  an* 
tient,  are  yet  necefiary  to  be  known ;  as  Well  for  the  declaring 
how  the  common  law  flood  in  fuch  cafes,  as  for  the  fake  of 
/  annuities,  and  fuch  like  inheritances,  as  are  not  within  the 

(latutes  of  entail,  and  therefore  remain  as  at  the  common 
law(s). 

C  1 12  3  The  inconveniences,  which  attended  thefe  limited  and  fet- 
tered inheritances,  were  probably  what  induced  the  judges  to 
give  way  to  this  fubtile  finefle  of  con(lru£lion,  (for  fuch  it  un- 
doubtedly was,)  in  order  to  (horten  the  duration  of  thefe  con- 
ditional eftates.  But,  on  the  other  hand,  the  nobility,  who 
were  willing  to  perpetuate  their  poHefllons  in  their  own  fa- 
milies, to  put  a  flop  to  this  pra£lice,  procured  the  ftatute  of 
Weftminfter  tlie  fecond  ^  (commonly  called  the  ftatute  de 
ioms  conditionahilis )  to  be  made ;  which  paid  a  greater  regard 
to  the  private  will  and  intentions  of  the  donor,  than  to  the 
propriety  of  fuch  intentions,  or  any  public  confiderations 
whatfoever.  This  ftatute  revived  in  fome  fort  the  antient 
feodal  reftraints  which  wpre  originally  laid  on  alienations,  by 

*  I  Inft.  19.  '13  Edw.  I.  c.  I. 


(5)  Seepage  113, /3/f. 

enading^ 
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efiafling,  tliat  from  thenceforth  the  will  of  the  donor  be  ob- 
fenred  1  and  that  the  tenements  fo  given  (to  a  man  and  the 
heirs  of  his  body)  (hould  at  all  events  go  to  the  iflue^  if  thei^ 
were  any ;  or^  if  none,  (hould  revert  to  the  donor. 

Upon  the  conftniflion  of  this  zCt  of  parliaments^  the 
jodges  determined  that  the  donee  had  no  longer  a  conditional 
fee-fimplc,  which  became  abfolute  and  at  his  own  difpofal^  the 
inftant  any  iflue  was  born  *,  but  they  divided  the  eftate  into 
two  parts,  leaving  in  thc|  donee  a  new  kind  of  particular 
eftate,  which  they  denominated  a  fee-tail^ ;  and  vefting  in  * 
the  donor  the  ultimate  fee*firaple  of  the  land,  expe£lant  on 
die  faihire  of  iflue ;  which  expe£lant  eftate  is  what  we  now 
call  a  reverfion  \  And  hence  it  is  that  Littleton  tells  us  % 
that  tenant  in  fee-tail  is  by  virtue  of  the  ftatute  of  Weft« 
minder  the  fecond* 

Havikg  thus  (hewn  the  original  of  eftates-tail,  I  now 
proceed  to  confider,  what  things  may,  or  may  not,  be  entailed 
under  the  ftatute  de  donis.  Tenements  is  the  only  word  ufed  ^113] 
in  the  ftatute :  and  this  (ir  Edward  Coke '  expounds  to  comr 
prehend  all  corporeal  hereditaments  whatfoever ;  and  alfo  all 
incorporeal  hereditaments  which  favour  of  the  realty,  that  i|, 
which  iflue  out  of  corporeal  ones,  or  which  concern,  or  are 
annexed  to,  or  may  be  exercifed  within  the  fame ;  as,  rents, 
eftovers,  commons,  and  the  like*  Alfo  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  ^.  But  mere  perfonal  chattels,  which 
favour  not  at  all  of  the  realty,  cannot  be  entailed.    Neither 

'^  The  expicffion  fu^tmlf  wftpdum  to  cut  \  ffom  which  the  Ffench  tt^lt^ 

MlSaitm,  waa  bottotved  from  the  fctt«  end  the  Italian    ugltart  arc   fo^cd. 

^  difts s  (See  Crag.  /.  1. 1.  lo.  §  24, 15.)  (Spelm.  C/e^.  531.) 
aaiong  whom  it  Sgaified  any  mutilated        *  x  Inft.  335. 
er  tfuncated  inhcritaoce,  from  which        *  ^  >3* 
the  heirs  KC3[^ral  were  m/ off  (6) }  being        9  i  Inft.  19,  to. 
derived  from  the  barbarous  verb  tattare,        %  f  Rep.  33. 


-.1*. 


(6)  Or  18  it  not  rather  caUed  fo  becaufe  it »  a  part  evt  out  of 
the  whole  ? 

Vol.il  K  caa 
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can  an  ofEcc,  which  merely  relates  to  f«ch  perfenal  chattels^ 
nor  an  annuity,  which  charges  only  the  perfbn,  and  not  the 
lands,  of  the  grantor.  But  in  thefe  laft,  if  granted  to  a 
man  and  the  heirs  of  his  body,  the  grantee  hath  ftill  a  fee 
conditional  at  common  law,  as  before  the  ftatute ;  and  by  his 
alienation  (after  iffue  born)  may  bar  the  heir  or  rever- 
(ioner '  (7).  An  edate  to  a  man  and  his  heirs  for  another's 
life  cannot  be  entailed  * :  for  this  is  (Iriflly  no  eftate  of  in- 
heritance, (as  will  appear  hereafter,}  and  therefore  not  within 
the  ftatute  de  donss  (8).  Neither  can  a  copyhold  eftate  be 
entailed  by  virtue  oi  tht  Jiatute  \  for  that  would  tend  to  en* 
croach  upon  and  reftrain  the  will  of  the  lord  :  but,  by  tlie 
J^aal  cujtom  of  the  manor,  a  copyhold  may  be  limited  to  the 
heirs  of  the  body ' ;  for  here  the  cuftom  afcertains  and  in- 
terprets the  lord's  will  (9)* 

Next,  as  to  the  feveral  fpecies  of  eftates>tai},  and  how 
they  are  refpe£l:ively  created.  Eftates-tail  are  either  genera! 
oxfpeciaL  Tail-general  is  where  lands  and  tenements  are 
given  to  one^  and  the  heirs  of  his  body  begotten  t  which  is  called 

r  Co.  Litt.  r9>  20.  *  3  Rep*  S. 

•  s  Vcrn.  215. 

(7)  If  an  annuity  is  granted  out  of  perfonal  property  to  a  man 
and  the  heirs  of  his  body,  it  is  a  fee-condttional  at  common  hiw> 
and  there  can  be  no  remainder  or  further  limitation  of  it ;  aod  when 
the  graifetee  has  iffue,  he  has  the  full  power  of  alienation*  and  of 
barring  the  poffibihty  of  it's  reverting  to  the  gprantor  by  the  e»- 
tindion  of  his  iffue.     a  Fef.  170,     i  Bro^  325. 

But  out  of  a  term  for  years,  or  any  pcrfond  chattel,  except  ia 
the  inilance  of  an  annuity,  neither  a  fee-conditional  nor  an  eftate- 
tail  can  be  created ;  for  if  they  are  granted  or  devifcd  by  fuch 
words  as  would  convey  an  eSate-tail  in  real  property,  the  grantee 
or  devifee  has  the  entire  and  abfolute  intereft  without  having  iffue  $ 
and  as  fooo  as  fuch  an  inter^ft  is  veiled  in  any  one,  all  fubfequent 
limitations  of  confequence  become  null  and.  void*  1  Br9,  274* 
Harg.  Co.  Lett.  20.     PeartUj  345.  ^d  ed. 

(g)  See  pi^  a6o.  pofi. 
(9)  8ee  page  372.  pojl^ 
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tail-gentnl,  becaufcj  bow  often  foerer  fu<h  dona:  in  tkil 

be  married,  his  iflue  in  general .  by  all  and  every  fuoh  mar* 

xiage  is,  in  facceffive  order,  capable  of  inheriting  the  eftate- 

tail,  pttfimiam  ioni ".      Tenant  in  tail-fpecial  is  where  the 

gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 

does  not  go  to  all  of  them  in  general     And  this  may  hap- 

j)en  feveral  ways^.     I  (hall  inftancc  in  only  one  5  as  wherfe  [  XI4  1 

lands  and  tenements  are  given  to  a  man  and  the  heirs  of  his 

icdyy  on  Mary  his  now  wife  to  be  begotten  :  here  no  liTue  can 

inherit,  but  fuch  fpecial  iflue  as  is  engendered  between  them 

two ;  not  fuch  as  the  hulband  may  have  by  another  wife : 

and  therefore  it  is  called  fpecial  tail.     And  here  we  may  ob* 

ferve,  that  the  words  of  inheritance  (to  him  and  his  heirs) 

give  him  an  eftate  in  fee  ;  but  they  being  heirs  to  be  by  him 

begotten,  this  makes  it  a  fee-tail ;  and  the  perfon  being  alfo 

limited,  on  whom  fuch  heirs  fiiall  be  begotten,  (viz.  Mary 

his  prefent  wife)  this  makes  it  a  fee-tail  fpecial. 

\ 

% 

Estates,  in  general  and  fpecial  tail,  are  farther  diver- 
fified  by  the  diftiniSkion  of  fcxes  in  fuch  entails ;  for  both  of 
them  my  either  be  in  tail  male  or  tailfemdle.  As  if  lands  be 
given  to  a  man,  and  his  heirs  male  of  his  body  begotten^  this  is 
an  eftate  in  tail  male  general ;  but  if  to  a  man  and  the  heira 
female  of  his  body  on  his  prefent  wife  begotten^  this  is  an  eftate  in 
uil  female  fpecial.  And,  in  cafe  of  an  entail  male,  the  heirs 
female  ihall  never  inherit,  nor  any  derived  from  them ;  nor 
/  converfo,  the  heirs  male,  in  cafe  of  a  gift  in  tail  female  ^« 
Thus,-  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 
leaving  a  fon,  fuch  grandfon  in  this  cafe  cannot  inherit  the 
eftate*tail  \  for  he  cannot  deduce  his  defcent  wholly  by  heirs 
male  r.  And  ad  the  heir  male  muft  convey  his  defcent  wholly 
by  males,  fo  muft  the  heir  female  wholly  by  females.  And 
therefore  if  s  man  hath  two  eftates-tail,  the  one  in  tail  male, 
the  other  in  tail  female ;  and  he  hath  ifibe  a  daughter,  which 
rfang^ter  hath  ifTue  a  fon  *,  this  gtandfon  can  fucceed  to  neither 

»  nu.  s  i^*  ^6»  ^7i  «^»  «9-  yiiiid.s%^ 
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of  the  eftates :  for  he  cannot  convey  his  defcent  wholly  either 
in  the  male  or  female  line  '• 

As  the  word  ieirs  is  neceflary  to  create  a  fee»  fo  in  farther 
limitation  of  the  (Iriflnefs  of  the  feodal  donation,  the  word 
iody^  or  feme  other  words  of  procreation,  are  neceflary  to 
make  it  a  fee-tail,  and  afccrtain  to  what  heirs  in  particular 
t  1^5  1  ^^^  fc^  ^^  limited.  If  therefore  either  the  words  of  inhe- 
ritance or  words  of  procreation  be  omitted^  albeit  the  others 
are  infcrted  in  the  grant,  this  will  not  make  an  eftate-tail* 
As,  if  the  grant  be  to  a  man  and  his  Iffue  of  bu  My,  to  a 
man  and  his  /eeJ^  to  a  man  and  his  children^  or  offspring  i  all 
thefe  are  only  eftates  for  life,  there  wanting  the  words  of 
inheritance,  his  heirs  \  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  maU^  or  female^  is  an  eftate  in  fee-fimple^ 
and  not  in  fee- tail  \  for  there  are  no  words  to  afcertain  the 
body  out  of  which  they  (hall  i/Tue  ^.  Indeed,  in  laft  wills 
and  teftaments,  wherein  greater  indulgence  is  allowed,  an 
eftate-tail  may  be  created  by  a  devife  to  a  man  and  lAsfied, 
or  to  a  man  and  his  heirs  males  or  by  other  irregular  modes 
Qf  cxpre(Iion^(io). 

There  is  flill  another  fpecies  of  entailed  eftatesj  now  in- 
deed grown  out  of  ufe,  yet  flill  capable  of  fubfifting  in 
law  I  which  are  eftates  in  libera  maritagio^  or  frankmarrtage, 
Thefe  are  defined  ^  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with' a  wife,  who  is  the  daughter 
or  coufin  of  the  donor,  to  hold  in  frankmarriage.  Now  by 
fuch  gift,  though  nothing  but  the  ^otA  frankmitrriagt  is 

'     *  Co.  Litt.  S5.  «  Co.  Litt.  9.  »7* 

*  Uid.  zo.  4  Litt,  §  17* 

^  Litt.  §  31.  Co.  Litt.  27.  • 


(10)  Or  to  a  man  and  his  children,  if  he  has  no  children  at  the 
time  of  the  dcvlfe  {6  Co.  17.) ;  or  to  a  man  and  his  pofterity 
{B.  BL  447* )  ;  or  by  any  other  words,  which  (hew  an  intention 
to  rcflrain  the  inheritance  to  the  defcendants  of  the  derifee*  See 
381./^.  • 
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exprefltfd,  the  donees  (hall  hare  the  tenemetitt  to  them,  and 
the  heirs. of  their  two  bodies  begotten  $  that  is»  they  are  te* 
Dants  in  fpccial  tail.  For  this  one  vrcstA^frankmarriage^  does 
€9t  vi  termini  not  only  create  an  inheritance,  like  the  word 
frmnkalmoigni  but  likewife  limits  that  inheritanet ;.  fupplying 
not  only  words  of  dcfoent,  but  of  procreation  alfo.  Such 
donees  in  frankmarriage  are  liable  to  no  fervice  but  fealty  i 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degree  of 
confanguinity  be  paft  between  the  ifliies  of  the  donor  and 
donee  ^ 

Thb  inciditiU  to  a  tenancy  in  tail,  under  the  ftatut^ 
Weftm.  2.  are  chiefly  thefe^  i.  That  a  tenant  in  tail  may 
commit  wafte  on  the  eftate-tail,  by  felling  timber,  pulling 
down  houfes,  or  the  like,  without  being  impeached,  or  ^  116  3 
called  to  account,  for  the  fame.  2.  That  the  wife  of  the 
tenant  In  tail  Qiall  have  her  do%uirj  or  thirds  of  the  eftate« 
tail,  3*  That  the  hufband  of  a  female  tenant  in  tail  may  be 
tenant  by  the  atrtefy  of  the  eftate*tail.  4.  That  an  eftate-tail 
may  be  barnd^  or  deftroyed  by  a  iine,  by  a  common  reco* 
very,  or  by  lineal  warranty  defcending  with  aflets  to  the 
Jieir.     Ml  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  efl:ates»tail :  the  .eftabli(h- 
snentof  which  family  law  (as  it  is  properly  ftiled  by  Pigott <) 
occafioned  infinite  difficulties  and  difputes^.  Children  grew 
dlfobedient  when  they  knew  they  could  not  be  fet  afide : 
farmers  were  oufted  of  their  l^afes  made  by  tenants  in  tail ; 
for,  if  fuch  leafes  had  been  valid,  then  under  colour  of  long 
leafea  the  iflue  might  have  been  virtually  difinherited :  credi- 
tors were  defrauded  of  theirs  debts ;  for,  if  tenant  in  tail 
could  have  charged  his  eftate  with  their  payment,  he  migh^ 
Hio  have  defeased  his  iflue^  by  mortgaging  it  for  as  much  as 
it  was  worth :  innumerable  latent  entails  were  produced  to 
deprive  purchafers  of  the  lands  they  had  fairly  bought ;  of 
^its  in  confequence  of  which  our  antient  books  are  full :  apd 

*  Lift  §  19,  10.  *  Conv  RecoT.  5* 

f  Co*  Liu.  M4.  ^  1  R«p.  131 
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dpeafons  were  enconraged  ;  as  eftates-tail  wetfe  not  fiable  to 
farfeiturcy  longer  than  £Dr  the  tenant's  life.  So  that  they 
were  juftly  branded^  as  die  fource  q[  new  oontentionsy  and 
ihifchiefs  unknown  to  the  common  law :  and  alnioft  nnhrer- 
Ullj  considered  as  the  common  grievance  of  the  realm  '•  But 
as  the  nobility  were  always  fond  'of  this  ftatute,  becanfe  it 
preferved  their  family  eftates  from  forfeiturey  there  was  little 
hope  of  procuring  a  repeal  by  the  legiflature ;  and  thereforct 
by  the  connivance  of  an  adive  and  politic  prince,  a  method 
was  devifed  to  evade  it. 

About  two  hundred  years  intervened  beti^een  the  making 
of  the  ftatute  di  Jknis^  and  the  application  of  common  reco- 
yeries  to  this  intent,  in  the  twelfth  year  of  Edward  IV  i 
which  were  thep  openly  declared  by  the  judges  to  be  a  fufi« 
[117]  cient  bar  of  an  eftate-tail  ^.     For  though  the  courts  had,  fo 
long  before  as  the  reign  of  Edward  HI,   very  frequently 
hinted  their  opinion  that  a  bar  might  be  efleded  upon  thefe 
principles ',  yet  it  never  was  carried  into  execution }   tiH 
Edward  IV  obferving  ■"  (in  the  difputes  between  the  houfes 
^  York  and  Lancafter)  how  little  tfkSt  attainders  tor  treaibn 
had  on  fi^uiilies,  whofe  eftates  were  prote Aed  by  die  fan^luary 
of  entails,  gave  his  countenance  to  this  proceeding,  and  fuf- 
feted  Taltarum's  cafe  to  be  brought  before  the  court  ^ : 
wherein,  in  confequence  of  the  principles  then  laid  dcfwn,  it 
was  in  tSkO,  determined,  that  a  common  recovery  fufiered  by 
tenant. in  tail  ibould   be  an  effeSual  deftruAion  diereof. 
What  cosmion  recoveries  are»  both  in  their  nature  and  con- 
fequenoes,  and  why  they  are  allowed  to  be  a  bar  to  the  eilate*' 
•tail,  muft  be  referred  to  a  fubfequent  inquiry.    At  prefent 
I  fliall  only  fay,*  that  they  are  fidiitious  proceedings,  intro- 
;duced  by  a  kind  of  fiajrmuiy  to  elude  the  ftatute  ie  dtms^ 
.-which  was  found  fo  intokxmbiy  mifchievous,  and  which  yet 
<one  branch  of  the  legiflature  would  not  then  confent  to  re* 

'  Co.  Litt.  19.  Moor.  156.  10  Rep^        *,  Pigott.  S. 

3S.  ^  Year  book,    is  Edir.  IV.  14.  19. 

^  X  Rrp.  131*'  6  Rep.  40.  Fitxh.^r./ir./tfiorrartv.  so.  Bro.  ^^^. 

}  10  Rep.  37,  3S,  ibid. 30.  t'ltamm.hk  ^tif  1 9*  tU.t4lIs.iS, 
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peal :  and^  that  thefe  recQveri«rs,  however  clandeftmely  intro- 
duced, are  now  become  by  long  ufe  and  acqutefcence  a  moft 
common  afliirance  of  lands;  and  are  looked  upon  a8  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dif« 
pofe  of  his  lands  and  tenements :  fo  that  no  court  will  fuffer 
them  to  be  (haken  or  remedied  on,  and  even  zGts  of  parliaments 
liave  by  a  fide  wind  countenanced  and  eftabiiflied  them. 

This  expedient  having  greatly  abridged  eftates-tail  with 
regard  to  their  duration,  others  were  foon  Invented  to  ftrip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  for  treafon.  For,  not  with- 
ftanding  the  large  advances  made  by  recoveries,  in  the  com- 
pafs  of  about  threefcore  years,  towards  unfettering  thefe  in- 
heritances, and  thereby  fubje£ling  the  lands  to  forfeiture,  the 
rapacious  prince  then  reigning,  finding  them  frequently  re«  [  118  3 
fettled  in  a  fimilar  manner  to  fuit  the  convenience  of  families, 
had  addrefs  enough  to  procure  a  ftatute  ',  whereby  all  eftatea 
of  inheritance  (under  which  general  words  eftates-taH  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  conviction  of  high  treafon* 

The  next  attack  which  they  fufFered  in  order  of  time, 
was  by  the  ftatute  32  Hen.  VIII.  c.  28.  whereby  certain  leafes 
made  by  tenants  in  tail,  which  do  not  tend  to  the^  prejudice 
of  the  ifTue,  were  allowed  to  be  good  iiTtaw,  and  to  bind 
the  ifiue  in  tail  (11).  But  they  received  a  more  violent  blow,  in 
the  fame  feflion  of  parliament,  by  the  conftru£tion  put  upon 
the  ftatute  of  fines  %  by  the  ftatute  32  Hen.  VIII.  c.  36. 
which  declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a 
complete  bar  to  him  and  his  heirs,  and  all  other  perfons, 
claiming  under  fuch  entail.  This  was  evidently  agreeable  to 
the  intention  of  Henry  VII,  whofe  policy  it  was  (before 

^  IE  Hen.  vn.  c.  so.  7  Hen.  VIII.      14  Geo.  II.  c  %o, 
€.4.      34  S?   3S   Hen.  VIII,   c.  20.         ^  26  Hen.  VIII.  c.  15. 
14  Eiis.  c  S.     4  &   5  Ann.   c  16.  4  4  Hen.  VII.  c.  24. 

(11)  See  page  319.^. 
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commdn  recoveries  had  obtained  their  full  flrength  and  au- 
thority) to  lay  the  road  as  open  as  poflible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  overgrown  power 
of  his  nobles.  But  as  they,  from  the  oppofite  reafons,  were 
not  eafily  brought  to  confent  to  fuch  a  provifion,  it  was 
therefore  couched,  in  his  a&,  under  covert  and  obfcure  ex* 
prefiions.  And  the  judges,  though  willing  to  conftruc  that 
ftatute  as  favourably  as  poflibie  for  the  defeating  of  entailed 
edates,  yet  hefitated  at  giving  fines  fo  extenfive  a  power  by 
mere  implication,  when  the  ftatute  de  donis  had  exprefsly 
declared,  that  they  (hould  #i^  be  a  bar  to  eftates-taiL  But 
the  ftatute  of  Henry  VIII,  when  the  doArine  of  alienation 
was  better  received,  and  the  will  of  ^he  prince  more  impli- 
citly obeyed  than  before,  avowed  and  eftablifhed  that  inten- 
'  tion.     Yet,  in  order  to  preferve  thp  property  of  the  crown 

from  any  danger  of  infringement,  all  eftates-tail  created  by 
the  crown,  and  of  which  the  crown  \i^s  the  reverfion,  are 
excepted  out  of  this  ftatute.  And  the  fame  was  done  with 
regard  to  common  recoveries,  by  the  ftat^te  34  &  35  Hen* 
VIII.  c.  20.  which  ena£ts,  that  no  feigned  recovery  had 
[  119  ]  againft  tenants  in  tail,  where  the  eftate  was  created  by  the 
crown ',  and  the  remainder  or  reverfion  contini;(es  ftill  in  the 
crown,  (hall  be  of  any  force  and  tStdt.  Which  i^allowing^ 
indire£11y  and  collaterally,  their  full  force  and  tScQt  with  re- 
fpedl  to  ordinary  eftates-tail,  where  the  royal  prerogat^ye  is 
not  concerned* 

Lastly,  by  a  ftatute  of  the  fucceeding  year  %  all  eftates* 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  fpecial  contract ;  as  fince»  by 
the  bankrupt  laws  %  they  are  alfo  fubjeded  to  be  fold  for  the 
debts  contraded  by  a  bankrupt.  And,  by  the  conftru£lion 
put  on  the  ftatute  43  Eliz.  c.  4.  an  appointment"  by tenai\t 
in  tail  of  the  lands  entailed,  to  a  charitable  ufe,  is  good 
without  fine  or  recovtry. 

Estates-tail,  being  thus  by  degrees  unfettered,  ar« 
now  reduced  again  to  almoft  the  fame  ftate,  even  before  ifiue 

'  Co   Lict.  ^72.  *  Stat.  21.  J«c.  I.  c.  I9. 

*  33  Heo.  VIIL  c.  ^9.  §  75*  *  2  Vern.  4531    Chan.  Free.  iS. 
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hem,  as  conditional  feet  were  in  at  common  law^  after  the 
condition  was  performe49  by  tBc  birth  of  tfiuc.  For,  firft, 
the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  teoe* 
ments  by  fine,  by  recovery,  or  by  certain  other  means ;  and 
thereby  to  defeat  the  intereft  as  well  of  his  own  ifltie,  thougk 
unborn,  as  aUb  of  the  reverfioner,  except  in  the  cafe  of  the 
crown  :  fccondly,  he  is  now  liable  to  forfeit  them  for  high 
treafon :  and,  laftly,  he  may  charge  them  with  reafonaUe 
leafes,  and  alfo  with  fugh  of  his  debts  as  are  due  to  the  crpim 
on  fpecialties,  or  have  been  contraded  with  his  fcilow-falK 
je£ts  in  a  courfe  of  extenfive  commercef 
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CHAPTER     TH£     EIGHTH. 

OF    FREEHOLDS,    NOT    or 
INHERITANCE. 


T T7E  are  next  to  difcourfe  of  fuch  eftates  of  freehold, 
V^  as  are  not  of  inheritance,  buty&r  life  only.  And 
xi  thefe  eftates  for  lifci  fome  are  conventional^  or  exprefsly 
created  by  the  z(k,  of  the  parties ;  others  merely  Ugal^  or 
created  by  con(lru£iion  and  operation  of  law  K  We  will 
confider  them  both  in  their  order. 

I.  Estates  for  life,  exprefsly  created  by  deed  or  grant 
(which  alone  are  properly  conventional),  are  where  a  leafc  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term 
of  his  own  life,  or  for  that  of  any  other  perfon,  or  for  more 
lives  than  one :  in  any  of  which  cafes  he  is  ftiied  tenant  for 
life ;  only,  when  he  holds  the  eftate  by  the  life  of  another, 
be  is  ttfuaOy  called  tenant  pur  outer  vie  \  Thefe  eftates  for 
life  are,  like  inheritances,  of  a  feodal  nature  j  and  were,  for 
Ibme  time,  the  higheft  eftate  that  any  man  could  hare  in  a 
fend,  which  (as  we  have  before  feen  ^)  was  not  in  it's  ori- 
ginal hereditary.  They  are  given  or  conferred  by  the  fame 
feodal  rights  and  folemnities,  the  fame  inveftiture  or  livery 
of  feifin,  as  fees  themfelves  are ;  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  conventional  rents  and  fervices  as  the 
lord  or  leflbr,  and  his  tenant  or  leflee,  have  agreed  on. 

*  WrighU  190.  ^  litU  ^  56.  <  pag  55. 

Estates 
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ZsTiTBs  for  fife  may  be  created^  not  onlf  by  dit  ttfittfr 

words  before  mentionedi  bttt  alio  by  a  general  grant,  wtib* 

omt  defining  or  Kmiting  any  fpecific  ellate.     As,  if  one 

grants  to  A.  B.  the  manor  of  Dale,  this  makes  him  tenant 

for  life  \    For  though,  as  there  are  no  words  of  inheritance, 

or  Mrs,  mentioned  in  the  grant,  it  eannot  be  conftraed  to 

be  a  fee,  it  (hall  however  be  conftnicd  to  be  as  large  an  eftatit 

as  the  words  of  the  donation  will  bear,  and  therefore  an  eftats 

for  life.     Alfo  fuch  a  grant  at  large,  or  a  grant  for  tferm  of 

life  generally,  Ihall  be  conftraed  to  be  an  cftate  for  the  life 

rf  the  grantee^  \  in  cafe  the  grantor  hath  anthority  to  mafat 

fttch  a  grant :  for  an  eftate  for  a  man's  own  life  is  more  bene* 

ficial  and  of  a  higher  nature  than  for  any  odier  life  \  and  th« 

rale  of  law  is,  that  all  grantli  are  to  be  taken  moft  ftroB|^ 

againft  the  grantor ',  unlefs  in  the  cafe  of  the  king* 

Such  eftates  for  life  will,  generally  fpeaking,  endure  as 
lon|^  as  the  life  for  wh^ch  they  are  granted :  but  there  are 
feme  eftates  for  life^  which  may  determine  npon  future  coi^ 
ciagencies,  before  the  life,  for  which  they  are  created,  c»* 
pires.     As,  if  an  eftate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  beneSce  ; 
in  tbefe,  and  finular  cafes,  whenever  the  contingency  hap* 
pens,  when  the  widow  marries,  or  when  the  grantee  obtains 
m  benefice,  the  refpeAive  eftates  are  abfolufely  determined 
and  gone  *•     Yet,  while  they  fubfift,  they  are  reckoned 
eftates  for  life;  becaufe,  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  poflibility  laft  for  life,  if  the 
contingencies  upon   which  they  are  to  determine  do  not 
feonei  hafpen.  And,  moreover,  in  cafe  an  eftate  be  granted 
to  a  man  for  his  life,  generally,  it  may  alfo  determine  by 
his  civil  death }  as  if  he  enters  into  a  monaftery,  whereby 
he  is  dead  in  law  ^  :  for  which  reafon  in  conveyances  the 
grant  is  ufually  made  <<  for  the  term  of  a  man's  natural  life  ^ 
can  only  determine  by  hb  natural  death  K 

*  Co.  Litt,  4x«  <  Co.  Litt  4t.    3  Rep.  so. 

*  26ui*  ^  *  Rep.  4S. 
5  »id,  36.  >  See  Vol.  1  pif.  igs. 
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Thb  ifuidents  to  an  eftate  for  Hfe  are  principally  the  fol- 
lowing ;  which  are  applicable  not  only  to  that  fpcciea  of  te- 
nants for  life,  wliich  are  exprefsly  created  by  deed ;  but  alfo 
to  thofe,  which  are  created  by  a£l  and  operation  of  law. 

1.  Evert  tenant  for  life,  unlefa  reftrained  by  corenant 
er  agrt*ement,  may  of  common  right  take  upon  the  land 
demifcd  to  him  reafonable  eftovers  ^  or  botes  ^  For  he  hath 
a  right  to  the  full  enjoyment  and  ufe  of  the  land,  and 
all  it's  profits,  during  his  eftate  therein.  But  be  is  not 
^rmitted  to  cut  down  timber  or  do  other  wafte  upon  the 
premifes  ^ :  for  the  deftru£lion  of  fuch  things,  as  are  not 
the  temporary  profits  of  the  tenement,  is  not  necefiary  for 
the  tenant's  complete  enjoyment  of  his  eftate ;  but  tends 
to  the  permanent  and  lafting  lofs  of  the  perfon  entitled  to 
the  inheritance  (i). 

2.  Tenant  for  life,  or  his  reprefentatives,  (hall  not  be 
prejudiced  by  any  fudden  determination  of  his  eftate,  bo* 
caufe  fuch  a  determination  is  contingent  and  uncertain  ^, 
Therefore  if  a  tenant  for  his  own  life  fows  the  lands,  and 
dies  before  harveft,  his  executors  (hall  have  the  imkkmmU^ 
or  profits  of  the  crop :  for  the  eftate  was  determined  by  the 
oB  of  God i  and  it  is  a  maxim  in  the  law,  that  oBus  Dei  ne» 
tmntfack  injuriam.  The  reprefentatives,  therefore,  of  the 
tenant  for  life  (hall  have  the  emblements,  to  compenfate  for 
the  labour  and  expence  of  tilling,  manuring,  and  fowing  the 
lands ;  and  alfo  for  the  encouragement  of  hu(bandry,  which 
being  a  public  benefit,  tending  to  the  increafe  and  plenty  of 
provifions,  ought  to  ha?e  the  utmoft  fecurity  and  privilege 
that  the  law  can  give  it*  Wherefore  by  the  feodal  law,  if  a 
tenant  for  life  died  between  the  beginning  of  September  and 

*  Sw  pag.  35.  ■  Jb'id,  53. 

>  Co.  Lilt.  41.  aJ^a/.  55. 


( I )  See  p.  283.  po/l.  in  what  cafes  the  tenant  for  life  may  cut 
4own  timber,  and  con^ni^  what  in  law  is  called  virafie,    : 


the  end  of  February^  the  lord,  who  was  entitled  to  the  re^ 
verfion,  was  ^\(o  entitled  to  the  profits  of  the  whole  year; 
but,  if  he  died  between  the  beginning  of  March  and  the  end 
of  Augufti  the  heirs  of  the  tenant  received  the  whole*.  [  123  J 
From  hence  our  law  of  emblements  fcems  to  have  been  de* 
rivedy  but  with  very  confiderable  improvements.  So  it  is 
alfo,  if  a  man  be  tenant  for  the  life  of  another,  and  cejluyqui 
w,  or  he  on  whofe  Hit  the  land  is  held,  dies  after  the  com 
fown,  the  tenant  pur  outer  vie  (hall  have  the  emblements. 
llie  fame  is  alfo  the  rule,  if  a  life-e(tate  be  determined  by 
the  aB  of  law.  Therefore,  if  a  leafe  be  made  to  hufband  and 
wife  during  coverturCj  (which  gives  them  a  determinable 
eftate  for  life,)  and  the  hufband  fows  the  land,  and  after* 
wards  they  are  divorced  a  vinculo  tnatrimoniiy  the  hufband 
(hrnll  have  the  emblements  in  this  cafe  \  for  the  fentence  of 
divorce  is  the  zQ,  of  law'.  But  if  an  edate  for  life  be  deter« 
^ned  by  the  tenant's  own  oB^  (as,  by  forfeiture  for  wafte 
committed ;  or,  if  a  tenant  during  widowhood  thinks  proper 
to  marry',)  in  thefe,  and  fimilar  cafes,  the  tenants,  having 
thus  determined  the  eftate  bji  their  own  a£ts,  fhall  not  be  en- 
titled to  take  the  emblements^.  The  doArineof  emblements 
extends  not  only  to  com  fown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwife  of  fruit-trees,  grafs, 
and  the  like ;  which  are  not  planted  annually  at  the  expence 
and  labour  of  the  tenant,  but  are  either  a  permanent,  or  natural^ 
profit  of  the  earth\  For  when  a  man  plants  a  tree,  he  can« 
not  be  prefumed  to  plant  it  in  contemplation  of  any  prefent 
profit;  but  merely  with  a  profpe£l  of  it's  being  ufeful  to 
himfelf  in  future,  and  to  future  fucceflions  of  tenants.  The 
advantages  alfo  of  emblements  are  particularly  extended  to 
the  parochial  clergy  by  the  ftatute  28  Hen.  VIII.  c.  1 1  (2).  For 
aD  pcrfoQS^  who  arc  presented  to  any  ecclefiafticai  benefice,  or 


4  Co  Utt.  55. 

'  Co.  Utt.  55,  56.  I  RoU.  Abr.  738. 


(a.)  That  ftatute  enables  an  incumbent  to  bequeath  by  wiO^thc 
com  and  grain  growing  upon  the  glebe-land. 

to 
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$Q  any  civ3  oBcMf^ft  coofi4erccl  as  toRants  fior  their  own  liYCs, 
nnkfr  tbe  contrary  !>•  exprefled  in  tbe  form  of  donation* 

3«  A  TBiRD  incident  to  eftates  for  life  relates  to  the  nn<- 
der-tenants  or  leffi^s.    For  they  hare  the  fame,  nay  greater 
indulgences  than  their  leflbrs,  the  original  tenants  for  life. 
The  fame ;  for  the  law  of  eftovors  and  emblement8»  with  ro- 
T  124  }g3ird  to  the  tenant  for  life,  is  alfo  law  with  regard  to  his  un- 
der-tenant, who  reprefents  him  and  ftands  in  his  place' :  and 
greater  $  for  in  thofe  cafics  where  tenant  for  life  fliall  not  have 
the  emblements,  becanfe  the  eftate  determines  by  his  own 
aft,  the  exception  Ihall  not  reach  his  leflce  who  is  a  third 
perfou.    As  in  the  cafe  of  a  woman  who  holds  durante  vidui^ 
$ateg  her  taking  hufband  is  her  own  aft,  and  therefore  de- 
l^rives  her  of  the  emblements :  but  if  (he  leafes  her  eftate  to 
an  under-tenant,  who  fows  the  land»  and  Ihe  then  marries, 
this  her  aft  (hall  not  deprive  the  tenant  of  his  emblementSt 
who  is  a  ftranger  and  could  not  prevent  her^    The  lefiees 
of  tenants  for  life  had  alfo  at  the  common  law  another  moft 
^  tmreafonable  advantage ;  for,  at  the  death  of  their  leflbrs  the 
tenants  for  life,  thefe  under-tenants  might  if  they  pleafed 
ffiut  the  premifes,  and  pay  no  rent  to  any  body  for  the  oc- 
cupation of  the  land  fince  the  laft  quarter  day,  or  other  day 
;ifl]gned  for  payment  of  rent**.     To  remedy  which  it  is  now 
tnafted%  that  the  executors  or  adminiftrators  of  tenant  for 
me,  on  whofe  death  any  leafe  determined,  fliall  recover  of 
the  lefiec  a  ratable  proportion  of  rent,  from  the  laft  day  of 
payment  to  the  death  of  fuch  leflbr. 

Ih  Tas  next  eftate  for  life  is  of  the  legal  kind,  as  oo»- 
jnKiiftingui(hed  from  conventional^  viz.  that  of  tenant  nr 
tml  after  poffiUlity  of  tjfue  extinB.  This  happens,  where  one 
is  tenant  in  fpecial  tail,  and  a  perfon,  from  whofe  body  the 
iflbe  was  to  fpring,  dies  without  Ifluc ;  or,  having  left  ifiiie, 
that  ifioe  becomes  extinft :  in  either  of  thefe  cafes  the  fur- 
tivtng  tenant  in  fpecial  tail  becomes  tenant  in  tail  after  polV 

•  Co.  Utt.  55.  •  10  Rep.  117. 

\  Cfo*  £iii«46i.  X Roll*  Abr«  717,         ^  Stac  ix  Gco^  II.  c  19.  §  if • 
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fibility  of  ifiue  extin£l.    As,  where  one  has  an  eftate  to  hiat 
and  his  heirs  on  the  body  of  his  prefent  wife  to  be  begotten^ 
and  the  wife  dies  without  ifliie^  <  in  this  cafe  the  man  has  an 
eftate-tail,  which  cannot  poi&bly  defcend  to  any  one  ^  and 
therefore  the  law  makes  ufe  of  this  long  periphrafis^  as  ab« 
folately  neceflary  co  give  an  adequate  idea  of  his  eftate.    Fot 
if  it  had  called  him  barely  tenant  in  fee-Unl  fpecial^  that 
would  not  have  diftinguiflied  him  from  others }  and  befides  C  ^^f  I 
he  has  no  longer  an  eftate  of  inheritance,  or  fee%  for  he  ean 
have  no  heirs  capable  of  t^ing  per  formam  doni.    Had  it 
called  him  tenant  in  tail  without  ijhe,  this  had  only  related  to 
the  prefent  h&,  and  would  not  have  excluded  the  poflibilitjr 
of  future  iflue.    Had  he  been  ftiled  tenant  in  taU  wiib&ui 
pojjibility  ofijfue^  this  would  exclude  time  paft  as  well  as 
prefent,  and  he  might  under  this  defcription  never  have  ha4 
any  poflibility  of  ifTue.    No  definition  therefore  could  fp 
exa£lly  mark  him  out,  as  this  of  tenant  in  tail  after  poffiUtiij 
§f  ijfue  extinB^  which  (with  a  precifion  peculiar  to  our  own 
law)  not  only  takes  in  the  pofCbility  of  iflue  in  tail  which 
he  once  had,  but  alfo  ftatcs  that  this  poflibility  is  oow 
extinguiflied  and  gone* 

This  eftate  muft  be  created  by  the  z€t  of  God,  that  is» 
by  the  death  of  that  pevfon  out  of  whofe  body  the  iflue  vHkS 
to  fpring  \  for  no  limitation,  conveyance,  or  other  human 
%€t  can  make  it.  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  wicuh  matrimonii^  they  (hall  neither  of  them  have 
thii  eftate,  but  be  barely  tenants  for  life,  notwithftandtng 
the  inheritance  once  vefted  in  them^  A  poflibility  of  ifliie 
is  always  fuppofed  to  exift,  in  law,  unlefs  extinguiflied  by 
the  death.of  the  parties ;  even  though  the  donees  be  each  of 
them  an  hundred  year&  old  \ 

This  eftate  is  of  an  amphibious  nature,  partaking  partly 
of  an  eftate«tail»  and  partly  of  an  eftate  for  liJEcf    The  tenant 

V  Litt.  %  3ft.  r  C».  Lift.  %S«  , 

t  s  &ott.  &^.  ^  II  ftc^  8^  *  lact.  §  sv    OcLitL  iS. 
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m,  in  truth,  onlf  tenant  for  life,  but  with  many  of  the  pfi« 
Alleges  of  a  tenant  in  tail ;  as,  not  to  be  punifhable  for 
wafte,  is^c.  *  ( 3) :  or,  he  is  tenant  in  tail,  with  many  of  the  re- 
ilriclions  of  a  r(*nant  for  life ;  as,  to  forfeit  his  eftate  if  he 
alienes  it  in  fee-fimple  ^  :  whereas  fuch  alienation  by  tenant 
in  tail,  though  voidable  by  the  iOTue,  is  no  forfeiture  of  the 
eftate  to  the  rever{ioner :  who  is  not  concerned  in  intcreft^ 
C  126  3  till  all  poflibiiity  of  iflfue  be  extindt.  But,  in  general,  the 
lsiw  looks  upon  this  eltate  as  equivalent  to  an  eftate  for  life 
only ;  and,  as  fuch,  will  permit  this  tenant  to  exchange  hit 
eftate  with  a  tenant  for  Hfe ;  which  exchange  can  only  be 
made,  as  we  (hall  fee  hereafter,  of  eftates  that  are  equal  in 
their  nature. 

III.  Tenant  By  the  curtefy  of  England,  is  where  a  mart 
marries  a  woman  feifed  of  an  eftate  of  inheritance,  that  is, 
of  lands  and  tenements  in  fee-Gmple  or  fee*tail  \  and  has  by 
her  ifltie,  born  alive,  which  was  capable  of  inheriting  her 
eftate*  In  this  cafe,  he  (hall,  on  the  death  of  his  wife,  hold 
the  lands  for  his  life,  as  tenant  by  the  curtefy  of  England  ^« 

This  eftate,  according  to  Littleton,  has  it's  denomination, 
becaufe  it  is  ufed  within  the  realm  of  England  only  j  and  it 
is  faid  in  the  mirrour  **  to  have  been  introduced  by  king  Henry 
the  iirft  ;  but  it  appears  alfo  to  have  been  the  eftabliftied  law 
of  Scotland,  wherein  it  was  called  curialitas^,  fo  that  pro- 
bably our  word  curtefy  was  underftood  to  fignify  rather  an 
attendance  upon  the  lord's  ^r^z/r/  or  curtis,  (that  is,  being  his 
¥afal  or  tenant,)  than  to  denote  any  peculiar  favour  belonging 
to  this  iflaud  (4}.  And  therefore  it  is  laid  down '  that  by  having 

••  Co.  Litt.  «/•  *  c.  J.   §  3,  * 

1>  Ibid.  18.  «  Crag.  /.  1.  t,  19.  \  4* 

*'l\\t.  §  35.  52.  *  Lite  §  90.    Co.  Litt.  30.  67. 


(5)  But  although  he  is  not  punifhable  if  he  cuts  down  trees,  yet 
they  arc  not  his  property,  but  will  belong  to  the  firft  perfon  living 
at  the  time  when  they  are  cut,  who  has  an  eftate  of  inheritance* 
Harg,  Co,  Litt.  27.  h.     3  P.  IVmt,  240. 

(4)  I  fhould  rather  think  with  Mr.  Wooddefon,  that  this  eftate 
took  it's  name  from  it's  pecub'arity  to  England  \  and  that  it' was 

afterwards 
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iSatf  the  hufband  fliall  be  entitled  jto  do  homage  to  the  Iord» 
for  the  wife's  lands,  alone  :  whereas,  before  iflue  had,  they 
mud  both  have  done  it  together.  It  is  iikewife  ufed  in  Ire- 
land, by. virtue  of  an  ordinance  of  king  Henry  III  c.  It  alfo 
appears  ^  to  have  obtained  in  Normandy  ;  and  was  Iikewife 
ufed  among  the  antient  Almains  or  Germans  ^  And  yet  it 
is  not  generally  apprehended  to  have  been  a  confequence  of 
feodal  tenure  ^,  though  I  think  fome  fubdantial  feodal  reafons 
may  be  given  for  it's  introdu£lion.  For,  if  a  woman  feifed 
of  lands  hath  iflue  by  her  hufband,  and  dies,  the  hufband  is 
the  natural  guardian  of  the  child,  and  as  fuch  is  in  reafon  en- 
titled  to  the  profits  of  the  lands  in  order  to  maintain  it  (5) ;  for 
which  reafon  the  heir  apparent  ofa  tenant  by  the  curtefy  could  [  127  ] 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  fuch 
tenant  ^  As  foon  therefore  as  any  child  was  born,  the  father 
began  to  have  a  permanent  intereft  in  the  lands,  he  became 
one  of  t}^t pares  Curtis,  did  homage  to  the  lord,  and  was  called 
tenant  by  the  curtefy  initiate;  and  this  ed^te  being  once 
Yefted  in  him  by  the  birth  of  the  child,  was  not  fuffered  to 
determine  by  the  fubfequent  death  or  coming  of  age  of  the 
infant. 

There  are  four  requlfites  neceflary  to  make  a  tenancy  by 
the  curtefy ;  marriage,  feifin  of  the  wife,  iflue,  and  death 
of  the  wife  ",  i.  The  marriage  mud  be  canonical  and  legal. 

«  Pat.  II  H,  JJL  m*  30.  in  *  Bac.  *  Wrijfht.  194. 

Abr.  659.  '  F.  N.  B.  14.3. 

^  GranJ  C^wm%  c.  X19.  ^  Co.  Uo.  30. 
'  Lindeobrog.  LL.  Alman.  f.  9X« 


afterwards  introduced  into  Scotland  and  Ireland.  2  Woodd^  18. 
Tenant  by  the  curtefy  of  England,  perhaps  originally  iignified  no- 
thing more  than  tenant  by*  the  £ourts  of  England  ;  aa  in  Latin  he 
is  called  teneru  per  le^em  jingUa.  See  Hat.  pro  tenentihut  per  legem 
Angiue,    .App.  to  Ruff.  19. 

(5)  And  thiseftate  feems  founded  upon  the  natural  and  rational 
principle,  that  it  is  fitter  that  the  fon  (hould  be  in  a  ftate  of  depind* 
«nce  upon  the  father,  than  the  father  upon  the  fon. 
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2.  The  feifiti  of  the  wife  mnft  be  an  zCtnzl  feifin^  or  poflef- 
fion  of  the  lands  \  not  a  bare  right  to  poflefs,  which  is  a 
feiGn  in  laW|  but  an  adual  pofleffion,    which   is  a  feifin 
in  deed.     And  therefore  a  man  (hall  not  be  tenant  by  the 
curtefy  of  a  remainder  or  reverfion.    Bnt  of  fome  incorporeal 
hereditaments  a  man  may  be  tenant  by  the  curtefy,  though 
there  have  been  no  zStuzX  feifin  of  the  wife  :  as  in  cafe  of 
'^n  advowfon,  where  the  church  has  not  become  void  in  the 
life-time  of  the   wife;   which  a   man   may  hold  by  the 
eurtefy,  becaufe  it  Is  impofiibie  ever  to  have  a£bual  feifin  of 
ity  and  impatentia  excufat  legem\    If  the  wife  be  an  idiot,  the 
hulband  (hall  not  be  tenant  by  the  curtefy  of  her  lands;  for 
the  king  by  prerogative  is  entitled  to  them,  the  inflant  fhe 
herfelf  has  any  title  :  and  fince  (he  could  never  be  rightfully 
feifed  of  the  lands,  and  the  hufband's  title  depends  entirely 
upon  her  feifin,  the  hufband  can  have  no  title  as  tenant  by 
the  curtefy  "  (6).  3.  The  iiTue  mufl  be  borp  alive.  Some  have 
had  a  notion  that  it  muft  be  heard  to  cry  \  but  that  is  a  mif- 
take-     Crying  indeed  is  the  Jlrongejl  evidence  of  it's  being 
born  alive  \  but  it  is  not  the  wly  evidence  p.     The  iiTue  alfo 
muft  be  bom  during  the  life  of  the  mother ;    for,  if  the 
mother  dies  in  labour,  and  the  Caefarean  operation  is  per- 
t  128  3  formed,'  the  hufband  in  this  cafe  ihall  not  be  tenant  by  the 
curtefy :  becaufe,  at  the  inftant  of  the  mother's  death,  he 
was  clearly  not  entitled,  as  having  had  no  iflue  born,  but 
the  land  defcended  tp  the  child,  while  he  was  yet  in  bis 
mother's  womb  \  and  the  eftate  being  once  fo  vefted,  (hall 
not  afterwards  be  taken  from  him  1.     In  gavelkind  lands,  a 
hufband  may  be  tenant  by  the  curtefy  without  having  any 
iflue '  (7).   But  in  general  there  muft  be  iflue  bom ;  and  fucb 

■  Co.  Litt.  29.  ^  Co.  Litt.  19. 

•  Co.  Litt.  30.  Plowd.  aSj.  ^  Ibid,  3Q. 

P  Dyer.  S5.  8  Rep.  34. 


(6)  See  this  doubted  in  Harg,  Co*  Litt.  30. 

(7)  But  a  tenant  by  curtefy  of  gavelkind  lands  has  only  a 
moiety  of  the  wife's  eftate,  which  he  lofcs  by  a  fecond  marriage^ 
RQhino  GavelL  b.  2.  c*  1, 

ifluo 
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Ifiae  as  is  alfo  capable  of  inheriting  the  mo^her^s  eftate '. 
Therefore  if  a  woman  be  tenant  in  tail  ma/tf  and  hath  only 
a  daughter  born,  the  hufband  is  not  thereby  entitled  to  be 
tenant  by  the  curtefy ;  becaufe  fuch  iflue  female  can  never 
inherit  the  eftate  in  tail  male  '•  And  this  feems  to  be  the  prin- 
cipal reafon,  why  the  hufband  cannot  be  tenant  by  the  cur- 
tefy of  any  lands  of  which  the  wife  was  not  a£lually  feifed ; 
becaufe,  in  order  to  entitle  himfelf  to  fuch  eftate,  he  muft 
have  begotten  ifiue  that  maybe  heir  to  the  wife;  but  no  one^ 
by  the  ftanding  rule  of  law,  can  be  heir  to  the  anceftor  of 
any  land,  whereof  the  anceftor  was  not  aftually  feifed;  and 
therefore  as  the  hufband  hath  never  begotten  any  iifue  that  can 
be  heir  to  thofe  lands  (8),  he  (hall  not  be  tenant  of  them  by 
the  curtefy  \    And  hence  we  may  obferve,  with  how  much 
nicety  and  confideration  the  old  rules  of  law  were  framed  ; 
and  how  clofely  they  are  conneded  and  interwoven  together, 
fupporting,    illuftrating,    and   demonftrating   one  another. 
The  time  when  the  iifue  jwas  born  is  immaterial,  provided  it 
were  during  the  coverture :  for,  whether  it  were  bom  before 
or  after  the  wife's  feifin  of  the  lands,  whether  it  be  living  or 
dead  at  the  time  of  the  feifin,  or  at  the  time  of  the  wife's 
deceafe,  the  hufband  ihall  be  tenant  by  the  curtefy  ^.    The 
hufband  by  the  birth  of  the  child  becomes  (as  was  before 
obferved)  tenant  by  the  curtefy  imtiaU  ',  and  may  do  many 
a£\s  to  charge  the  lands :  but  his  eftate  is  not  confummate  till 
die  death  of  the  wife ;  which  is  the  founh  and  laft  requifite 
to  make  a  complete  tenant  by  the  curtefy  ^. 

IV,  Tenant  in  dower  is  where  the  hufband  of  a  woman  [  rap  J 
IS  feifed  of  an  eftate  of  inheritance,  and  dies ;  in  this  cafe, 
the  wife  Ihall  have  the  third  part  of  all  the  lands  and  tene- 

•  Litt.  §  56,  ^  Bid.  29. 

•  Co.  Litt.  29.  "  Jlfid,  3g, 

•  U'ui.  40.  '  Ibid. 


(8)  The  iifue  in  this  cafe  muft  be  heir  to  the  lands ^  though  he 
is  not  heir  to  his  mother ;  but  he  will  inhent  them  by  an  immediate 
defcent  from  the  perfon  laft  feifed. 
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merits  whereof  he  was  feifed  at  any  time  dui^ing  the  covertarey 
to  hold  to  herfelf  for  the  term  of  her  natural  life  '. 

Dower  is  called  in  Latin  by  the  foreign  jnrifts  doariumt 
but  by  Bradlon  and  our  Englifli  writers  dos :  which  among 
the  Romans  fignified  the  marriage  portion,  which  the  wife 
brought  to  her  hufband;  but  with  us  is  applied  to  fignify  this 
kind  of  eftate,  to  which  the  civil  law,  in  it's  original  date, 
had  nothing  that  bore  a  refemblance:  nor  indeed  is  there  any 
thing  in  general  more  different,  than  the  regulation  of  landed 
property  according  to  the  Englifli  and  Roman  laws.     Dower 
out  of  lands  feems  alfo  to  have  been  unknown  in  the  early 
part  of  our  Saxon  conftitution;  for,  in  the  laws  of  king 
Edmond*,   the  wife  is  dire£led  to  be  fupportcd  wholly  out 
of  the  perfonal  eftate.     Afterwards,  as  may  be  feen  in  ga- 
velkind tenure,  the  widow  became  entitled  to  a  conditional 
.eftate  in  one  half  of  the  lands;  with  a  provifo  that  Oie  re* 
mained  chafte'and  unmarried^ ;  as  is  ufual  alfo  in  copyhold 
dowers,  or  free  bench.     Yet  fome  ^  have  afcribed  the  intro* 
dudlion  of  dower  to  the  Normans,  as  a  branch  of  their  local 
tenures;  though  we  cannot  expe&  any  feodal  reafon  for  it's 
invention,  (ince  it  was  not  a  part  of  the  pure,  primitive,  £m-» 
pie  law  of  feuds,  but  was  firft  of  all  introduced  into  that 
fyftem  (wherein  it  was  called  fnV/ij,  Urtia  "^^  and  dotalitium) 
by  the  emperor  Frederick  the  fecond  *;  who  was  contempo- 
rary with  our  king  Henry  IIL     It  is  poflible,  therefore,  that  it 
might  be  with  us  the  relic  of  a  Danifli  cuftom :  fince,  ac- 
cording to  the  hiflorians  of  that  country,  dower  was  intro* 
duced  into  Denmark  by  Swein,  the  father  of  our  Canute  the 
great,  out  of  gratitude  to  the  Danifli  ladies,  who  fold  all  their 
C  13^  3  jc^^'s  to  ranfom  him  when  taken  prifoner  by  the  Vandals  ^ 
However  this  be,  the  reafon,  which  our  law  gives  for  adopt- 
ing it,  is  a  very  plain  and  fenfible  one ;  for  the  fuflenance 
of  the  wife,  and  the  nurture  and  education  of  the  younger 
children  K 

»  LItt.  §  36.  ^  Crtg.  /.  %.  f.  XI.  ^  9. 

•  Wilk-  75.  «  Ihd. 

^  Somncr.  Gavellc.  51,  C«.  Utt,  ^  M  )d.  Un  H*»ft.  xxxii.  91. 

33  Dro.  Dower.  70.  }  Bra€>.  /.  1.  f.  39.  Co.  Litt  30. 
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In  treattfig  of  this  eftate,  let  us,  firft,  confider,  who  may 
be  endowed;  fecondly,  of  n»hai  (he  may  be  endowed ;  third* 
ly,  the  manner  how  (be  (hall  be  endowed;  and  fourthly^  how 
dower  may  be  barred  or  prevented* 

I*  Who  may  be  endowed.  She  muft  be  the  adual  wife 
of  the  party  at  the  time  of  his  deceafe.  If  (he  be  divorced 
a  vineuh  matrimonii,  (he  (hall  not  be  endowed ;  for  ubi  rtu/" 
/urn  matrimoniumy  ibi  nulla  dos^*  But  a  divorce  a  men/a  et 
iboro  only  doth  not  deftroy  the  dower ' ;  nO)  not  even  for 
adultery  itfelf  by  the  common  law  ^,  Yet  now  by  the  (la- 
tutc  Weftm.  a.*  if  a  woman  voluntarily  leaves  (which  the 
law  calls  eloping  from)  her  hu(band9  and  lives  with  an  adul- 
terer, (he  (hall  lofe  her  dower,  unlefs  her  hufbtmd  be  volun« 
tarily  reconciled  to  her  (9).  It  was  formerly  held,  that  the  wife 
of  an  idiot  might  be  endowed,  though  the  hu(band  of  an  idiot 
could  not  be  tenant  by  the  curtcfy":  but  as  it  feems  to  be  at 
prefent  agreed,  upon  principles  of  found  fenfe  and  reafon,  that 
an  idiot  cannot  marry,  being  incapable  of  confenting  to  any 
contra£l,  this  doflrine  caifnot  now  take  place.  By  the  an- 
tient  law  the  wife  of  a  perfon  attainted  of  treafon  or  felony 
could  not  be  endowed;  to  the  intent,  faysStaunforde*^,  that 
if  the  love  of  a  man's  own  life  cannot  reftrain  him  from  fuch 
atrocious  afls,  the  love  of  his  wife  and  children  may:  though 
Britton^  gives  it  another  turn:  viz,  that  it  is  prefumed  the 
wife  was  privy  to  her  huiband's  crime.    However,  the  ila- 

^  Bra^.  /.  2.  c.  39.  ^4*  viW.     (Stiernh.  /.  3.  e.  x.) 

'  Co.  Litt.  32.  '13  Edw.  I.  c.  34. 

^  Yec,  among  the  anticnt  Gotht,  an  "*  Co.  Litt.  31. 

fdnltereft  wu  poniflied  by  the  lofs  of  "  P*  C.  b.  3.  c.  3. 

htx  J^taUtii  tt  trient'n  ex  homt  mU^Uihut  ^  c.  uo. 


[g)  And  in  a  cafe  where  John  de  Camoys  had  affigned  his  wife, 

by  deed,  to  fir  William  Paynel  knight,  which  lord  Coke  calls 

toneejfto  mirabiKs  H  inaudtta,  it  was  decided  in  parliament,  a  few 

years  after  the  flatute  was  ena6led,  notwithflanding  the  purgation 

of  the  adultery  in  the  fpiritual  court,  that  the  wife  was  not  entitled 

to  dower.     2  Inft>  435. 

L  3  tute 
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tute  I  Edw.  VI.  c.  12.  abated  the  rigour  of  the  common  law 
in  this  particular,  and  allowed  the  wife  her  dower.  But  a  fub« 
[  131  3  fequent  ftatuteP  revived  this  feverity  agaiuft  the  widows  of 
traitors,  who  ztt  now  barred  of  their  dower,  (except  in  the 
cafe  of  certain  modern  treafons  relating  to  the  coin^,)  but  not 
the  widows  of  felons.  An  alien  alfo  Cannot  be  endow'ed,  un- 
lefs  (he  be  queen  coofort ;  for  no  alien  is  capable  of  holding 
lands'.  The  wife  mu(l  be  al>ove  nine  years  old  at  her  huf- 
band's  death,  otherwife  (he  (hall  not  be  endowed*:  though  in 
Bra£lon's  time  the  age  was  indefinite,  and  dower  was  then  only 
due  **jf  uxorpojjit  dotem  pronureriy  et  virumfu/Hmre '  (lo).** 

'  5  &  6  Edw.  V].  c.  1 1 .  'Co.  litt.  3 1. 

^  Stat.  5  Ells.  c.  1 1.  jS  Elix.-  c.  1.  '  Litt.  §  36* 

S&9  W.  III.  c.z^.  15  and  16  Geo. H.  *  /.  a.  r.  9.  §  3. 
c.  %%. 


(10)  Lord  Coke  informs  us,  that  "  if  the  wife  be  part  the  age 
«•  of  nine  years  at  the  time  of  her  hufband's  death,  (he  fliafl  be  en- 
<<  dowed,  of  what  age  focver  her  hufbadd  be,  albeit  he  were  but 
*^  four  years  old.  ^ia  junior  nan  pot^  dotem  promarerif  et  vinm 
**  fu/iinere,"  This  we  are  told  by  that  grave  and  reverend  judge 
without  any  remark  of  furprife,  or  reprobation.  But  it  confirms 
the  obfervation  of  Montefquieu  in  the  Spirit  of  Laws,  b.  2(S.  c.  3. 
*^  There  has  been '(fays  he)  much  talk  of  a  law  in  England,  which 
**  permitted  girls  feven  years  old  to  chufe  a  hufband.     This  law 

was  (hocking  two  ways;  it  had  no  regard  to  the  time  when 

nature  gives  maturity  to  the  under  (landing;  nor  to  the  time 
**  when  (he  gives  maturity  to  the  body."  It  is  abundantly  dear, 
both  from  our  law  and  hiflory,  that  for^nerly  fuch  early  marriages 
were  contraded  as  in  the  prefent  times  are  neither  attempted  nor 
thought  of. 

This  was  probably  owing  to  the  right  which  the  lord  poffefFed 
of  putting  up  to  fale  the  marriage  of  his  infant  tenant.  He,  no 
doubt,  took  the  firft  opportunity  of  proftituting  the  infant  to  his 
own  intereil,  without  any  regrard  to  age  or  inclinations^  And 
thus  what  was  fo  frequently  pra6tifed  and  permitted  by  the  law, 
would  ceafe  even  in  other  inftances  to  be  considered  with  abhor- 
rence. If  the  marriage  of  a  female  was  delayed  till  fhe  was  fixteeo^ 
this  benefit  was  entirely  loft  to  the  lord  her  guardian. 

£vea 
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^.  We  are  rupct  to  inqutre^  of  what  a  wife  may  be  en- 
dowed. And  {he  is  now  by  law  entitled  to  be  endowed  of  all 
lands  and  tenements)  of  which  her  hufband  was  feifed  in  fee- 
fimple  or  fee-tail  at  any  time  during  the  coverture  %  and  of 
which  any  iflue,  which  (he  might  have  had,  might  by  poi&- 
bility  have  been  heir  \  Therefore  if  a  man,  feifed  in  fee- 
fimple,  hath  a  fon  by  his  firft  wife,  and'  after  marries  a  fe- 
cond  wife,  ihe  (hall  be  endowed  of  his  lands  (  for  her  ifliie 
might  by  poi&bility  have  been  heir,  on  the  death  of  the  fon 
by  the  former  wife.  But,  if  there  be  a  donee  in  fpecial  ^U, 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  his  wife;  though  Jane  may  be  endowed  of  thefe 
lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife>  that 
fecond  wife  fliall  never  be  endowed  of  the  lands  entailed ; 
for  no  iflue,  that  flie  could  have,  could  by  any  poflibility  in- 
herit them  \  A  feifin  in  law  of  the  hufband  will  be  as  ef- 
fe&ual  as  a  feifin  in  deed,  in  order  to  render  the  wife  dow- 
able }  for  it  is  not  in  the  wife's  power  to  bring  the  hufband's 
title  to  an  a£lual  feifin,  as  it  is  in  the  hufband's  power  to  do 
with  regard  to  the  wife  lands :  which  is  one  reafon  why  he 
Oiall  not  be  tenant  by  the  curtefy,  but  of  fuch  lands  whereof 
the  wife,  or  he  himfelf  in  her  right,  was  adually  feifed  in 
deed*.  The  feifin  of  the  hufband,  for  a  tranfitory  inftant 
only,  when  the  fame  z&  which  gives  him  the  eftate  conveys  P  13a  1 
it  alfo  out  of  him  again,  (as  where  by  a  fine,  land  is  granted 
to  a  man,  and  he  immediately  renders  it  back  by  the  fame 
fine,}  fuch  a  feifin  will  not  entitle  the  wife  to  dower' :  for 

«  Utt.  §  36.  53*  *  Cro.  Jac.  615.    %  Rep.  67.    Co. 

^  IMd,  §  53.  I  Lite.  31* 

^  Co.  LUt.  31. 


Even  the  18  £liz.  c.  7.  which  makes  it  a  capital  crime  to  abufe 
a  confenting  female  child  under  the  age  of  ten  years,  feems  to 
leave  an  exception  for  thefe  marriages,  by  declaring  only  thf  car* 
nai  and  unlawful  knovflcge  of  fuch  iwoman-child  to  be  a  felony. 
Hence  the  abolition  of  the  feudal  wardfhips  and  marriage  at  the 
refioration  may  perhaps  have  contributed  not  lefs  to  the  improve* 
ment  of  the  morali  than  of  the  liberty  of  the  people. 

Ji  4  the 
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the  land  was  merely  in  tranfitu^  and  nerer  refted  in  the  huf* 
band  \  the  grant  and  render  being  one  continued  aA.  But, 
if  the  land  abides  in  him  for  the  interval  of  but  a  fingle  mo« 
menty  it  feefiis  that  the  wife  (hall  be  endowed  thereof)^.  And, 
in  fhort,  a  widow  may  be  endowed  of  all  her  hufband's  lands, 
tenements^  and  hereditaments,  corporeal  or  incorporeal,  uis 
der  the  reftriflions  before- mentioned;  unlefs  there  be  fome 
-fpecial  reafcHi  to  the  contrary.  Thus,  a  woman  (hall  not 
be  endowed  of  a  caflle,  built  for  defence  of  the  realm*: 
.nor  of  a  common  without  ftint ;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another, 
^nd  both  without  Hint,  the  common  would  be  doubly  (lock- 
ed '.  Copyhold  eftates  are  alfo  not  liable  to  dower,  being 
only  eftates  at  the  lord's  will ;  unlefs  by  the  fpecial  cuftom 
of  the  manor,  in  which  cafe  it  is  ufually  called  the  widow's 
free-bench  ^.  But,  where  dower  is  allowable,  it  matters  not 
though  the  hufband  aliene  the  lands  during  the  coverture  \ 
for  he  aiienes  them  liable  to  dower  ^  ( 1 1  )• 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  fubfiding  four  fpecies  of  dower ; 
the  fifth,  mentioned  1^  Littleton  S  de.  la  plus  belUy  having 

y  This  doArine  was  extended  very  far  qu«nee  of  which  feifin  bit  widow  had  t 

by  a  jury  in  Wales,  where  the  father  and  Tcrdid  for  her  dower.  (Cro.  Elis.  503>) 
fon  were  both  hanged  »a  one  cart,  bwC         *  Co.  Litt.  31.    5  t>ev.  401* 
the  fon  was  fuppofed  to  haTe  furvi\ed         *  Co.  Litt.  31.     i^oo.  315. 
the  father,    by   appearing  to   ftruggle         ^  4  Rep.  ^^^ 
longeft  'y  whereby  he  became  fe'rfed  of  an  '  Co.  Litt.  32.- 

eftate  in  fee  by  furvivorlhip,  in  coofe-  ^  ^  4S,  49. 


(11)  It  is  now  fettled,  that,  although  the  hufband  may  be  te- 
nant by  the  curtefy  of  a  Yrufl  eflate  of  inheritance,  the  wif^  is  not 
entitled  to  dower  out  of  fuch  an  eftate.  3  P.  Wms.  229.  The  rca- 
foii  aliigncd  why  the  wife  has  not  dower  out  of  a  truil  eftate  is^  that 
fhe  was  not  endowed  of  a  ufe  at  common  law. 

And  from  analogy  to  trufts  it  has  been  determined  that  a  wife 

ihall  not  be  endowed  of  an  equity  of  redemption,  where  the  cflatc 

•was  mortgaged  in  fee  by  the  hufband  previous  to  the  marriage. 

I  Bro.  326. 

-J  been 
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been  aboliihed  together^with  the  military  teni(re$|  of  which 
it  was  a  confeqaence.-  1 .  Dower  by  the  common  laiv ;  or 
that  which  is  before  defcribed.  a.  Dower  by  particular  cuf-^ 
torn  *  \  as  that  the  wife  (hould  have  ha^f  the  hun>and's  lands, 
or  in  fome  places  the  whole>  and  in  fome  only  a  quarter. 
3.  Dower  ad  oftium  ecclefiae  ^ :  which  is  where  tenant  in  fee- 
fimple  of  full  age,  openly  at  the  church  door,  where  all  mar-  [  133  ]] 
nages  were  formerly  celebrated,  after  affiance  made  and  (fir 
Edward  Goke  in  his  tranflation  of  Littleton  adds)  troth 
plighted  between  them,  doth  endow  his  wife  with  the  whole, 
or  fuch  quantity  as  he  (hall  pleafc,  of  his  lands ;  at  the  fame 
time  fpecifying  and  afcertaining  the  fame ',  on  which  the  wife^ 
after  her  hufband's  death,  may  enter  without  farther  ceremony. 
4«  Dower  ex  aJpinJU  patris  ^  \  which  is  only  a  fpecies  of 
dower  ad  o/littm  eccUJiaey  made  when  the  hufband's  father  if 
alive,  and  the  fon  by  his  confent,  exprefsly  given,  endows 
his  wife  with  parcel  of  his  father's  lands.  In  either  of  tfaefe 
cafes,  they  muft  (to  prevent  frauds)  be  made  ^  in  facie  eccUm 
Jiae  et  ad  ojlium  ecclefiae ;  non  etiim  valeni  facia  in  UBo  mortally 
ntc  in  camera f  aut  alibi  ubi  clandeftina  fuere  conjugia. 

It  is  curious  to  obfcrve  the  fcveral  revolutions  which  the 
dodlrine  of  dower  has  undergone,  fince  it's  introduction 
into  England.  It  feems  fird  to  have  been  of  the  nature  of 
the  dower  in  gavelkind,  before-mentioned ;  viz.  a  moiety  of 
the  hufband's  lands,  but  forfeitable  by  incontinency  or  a 
fecond  marriage.  By  the  famous  charter  of  Henry  I,  this 
condition,  of  widowhood  and  chaftity,  was  only  required  in 
cafe  the  hufband  left  any  iffiic  * :  and  afterwards  we  hear  no 
more  of  it.  Under  Hepry  the  fecond,  according  to  Glan* 
vil  ■*,  the  dower  ad  ojlium  ecclefiae  was  the  mod  ufual  fpecies 
of  dower  j  and  here,  as  well  as  in  Normandy ',  it  was  bind- 

•  Lilt.  \  37,  tan  quid  em  bahehlty  dum  corput  fuMm  It* 
'  iZ-ft/.  §  39.  gitime  Jfrvaverit,  (Cart,  Hen,  /.  ji.  D. 
*Jhd.  §40.  I » 01.  In  I  rod.  to  great  charter,  editt 
^  Rridjn.  /.  ».  c.  49.  ^  4.  Oxm.  pag.  iv.) 

*  Simortuo  vtro  uxor  tjut  rfmanfeiif^  ^  /.  6.  c,  I.  &  %. 
ftjine  ibeiiijuerity  dotem  Juam  babebit  j           ^  Gr,  Cwfium.  c,  loi* 
-— ^  vers  uxor  cum  iiberis  remavferitf  do* 

ing 
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ing  tipon  the  wife,  if  by  her  confented  to  at  the  time  of  nur^ 
riage.  Neither,  in  thofe  days  of  feodal  rigor,  was  the  huf* 
band  allowed  to  endow  her  ad  oftium  eccUfiae  with  more  than 
the  third  part  of  the  lands  whereof  he  then  was  feifed,  though 
he  might  endow  her  with  lefs;  left  by  fuch  liberal  endow- 
ments the  lord  ihould  be  defrauded  of  his  wardihips  and 
other  feodal  profits  *".  But  if  no  fpecific  dotation  was  made 
C  134  ]  At  the  church  porch,  then  (he  was  endowed  by  the  common  law 
of  the  third  part  (which  was  called  her  Jos  rationahUis)  of 
fuch  lands  and  ten<pients,  as  the  hufband  was  fcifed  of  at 
the  time  of  the  erpouf;)lst  and  no  other  \  unlefs  he  fpecially 
engaged  before  the  priell  to  endow  her  of  his  future  acquifi- 
tions  ^ :  and,  if  the  hufb^nd  had  no  lands,  an  endownrent 
in  goods,  chattels,  or  money,  at  the  time  of  efpoufals>  was 
a  bar  of  any  dower  *  in  lands  which  he  afterwards  acquired '. 
Inkingjohn^s  magna  carta ^  and  the  firft  chapter  of  Henry 
III  S  no  mention  is  made  of  any  alteration  of  the  common 
law,  in  refpedl  of  the  lands  fubje£l  to  dower :  but  in  thofe 
of  1217,  and  1224,  it  is  particularly  provided,  that  a  widow 
ihall  be  entitled  for  her  dower  to  the  third  part  of  all  fuch 
lands  as  the  huiband  had  held  in  his  life-time ' :  yet,  in  cafe 

*  Brafl.  /.  2.  c.  39.  §  6.  and  then  they  all  became  liable  Co  her 
^Defueflufuo  {Giznv.  ih  ) — de  ter^     dower.      When  he  endowed  her  with 

rit  acqmJUn  et  jcquireeiiii.  (Br^d.  ii.)  prrfonaity  onl,>,  he  ufed  to  (ay  <<  with 

^  Glanv.  f.  2.  *<  all  my  worldly  goods  (or,  as  the  Sa- 

*  When  fpeclal  endowments  were  «*  lifbury  ritual  has  it,  waitb  all  my 
aade  ad  ojlhm  eccltfiaf,  the  hufband,  af.  «  wwldly  ebattd )  I  thee  endow  ;**  which 
ler  affiance  mjde,  and  troth  plghted,  entitied  the  wife  to  her  thirds,  or  part 
ufed  to  declare  with  wh  x  fpecific  lands  ratUaaBifu,  of  his  perfonal  eftate,  which 
he  meant  to  endow  his  wife,  (fucd  do'  is  provided  for  by  magna  carta,  cap.  26. 
tat  tarn  de  tali  maifio  cum  pertimeatiis,  and  will  be  ftrther  treated  of  in  the 
&e.  Bradt.  i^id.J  and  thprefcre  in  the  concluding  chapter  of  this  book  ^  though 
old  York  ritual  (Seld.  Ux.  Hebr.  /.  2.  the  retaining  this  laft  exprelfion  in  our 
r-  Z7.)  theie  is,  at  this  part  of  the  roa-  modern  liturgy,  if  of  any  meanipg  at 
triuionial  feivice,  the  following  rubric  \  all,  can  now  refer  only  to  the  right  of 
^*  jace>dos  int^rrsget  dottm  muRerii  |  etfi  maintenance,  which  flic  acquires  during 
<<  ttrra  ti  in  do  fern  detyr^  tunc  d'uatur  coverture,  out  of  her  hufband*s  perfon- 
**'pfalmms  ifte,  &£.""     When  the  wife  alty. 

was  endowed  generally  (nhi  quit  uxortm  ^  A^  D.  12 16.  r.  7.  edit.  Oxom. 

juam  detaverit  in  gtntraiiy  de  omnibus  ter-  '  jifftguttur  autem  el  pro  iotejua  fertU 

ris  et  tenemcntis^    Bra£b.  ibid.)  thehaf-  pars  tetius  terrae  mariti  Jut  quaejuafuit 

band  fcems  to  have  faid,  «  with  all  my  in  vita  fua,  mfi  de  mnori  detata  fuerit 

<«  lands  and  teocxnents  i  thee  endow  ,**  ad  oJHum  tcclefiat%  c.  7,  (Ibid,) 

6  of 
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of  a  fpecific  endowment  of  lefs  ad  ofiium  eccUfioif  the  widow 
had  ftiU  no  power  to  waive  it  after  herhufbaiMi's  death.  And 
this  continued  to  be  law^  during  the  reigns  of  Henry  III  and 
Edward  I  *•  In  Henry  IV's  time  it  was  denied  to  be  law, 
that  a  woman  can  be  endowed  of  her  hufband's  goods  and 
chattels' :  and|  under  Edward  IV,  Littleton  lays  it  down  ex« 
prelsly,  tliat  a  woman  may  be  endowed  ad  o/Hum  eccUfiae  with  C  '35  j| 
more  than  a  third  part**;  and  ihall  have  her  eledion,  after 
her  hufband's  death,  to  accept  fuch  dower  or  refufe  it,  and 
betake  herfelf  to  her  dower  at  common  law"".  Which  ftate 
of  uncertainty  was  probably  the  reafon,  that  thefe  fpecific 
dowers,  ad  qftium  eulefiai  and  ex  ajftnfu  patrts^  have  fince 
fallen  into  total  difufc. 

I  PROCEED,  therefore,  to  confider  the  method  of  endow- 
ment, or  afligning  dower,  by  the  common  law,  which  is  now 
the  only  ufual  fpecies.  By  the  old  law,  grounded  on  the 
feodal  exactions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord;  neither  could  (he  marry  again  without 
his  licence  J  left  (he  (hould  contra£l  herfelf,  and  fo  convey 
part  of  the  feud,  to  the  lord's  enemy  '.  This  licence  the 
lords  took  care  to  be  well,  paid  for;  and,  as  it  feems^  would 
fometimes  force  the  dowager  to  a  fecond  marriage,  in  order 
to  gain  the  fine.  But,  to  remedy  thefe  oppreffions,  it  was 
provided,  firft  by  the  charter  of  Henry  I  ^,  and  afterwards 
by  magna  carta^^  that  the  widow  (hall  pay  nothing  for  her 
marriage^  nor  (hall  be  diftreined  to  marry  afre(h,  if  (he 
choofes  to  live  without  a  hufl>and ;  but  (hall  not  however 
marry  againft  the  confent  of  the  lord;  and  farther,  that  no-* 
thing  (ball  be  taken  for  aiTignment  of  the  widow's  dower, 
but  that  (he  (hall  remain  in  her  hufband's  capital  manfion- 
houfe  for  forty  days  after  his  death,  during  which  time  her 
dower  (hall  be  afligned.  Thefe  forty  days  are  called  the 
widow's  quarentinti  a  term  mad^  ufe  of  in  law  to  fignify  the 

■  Bn£^*  M^iptpr,  Britcoa.  «.  ioi»  ^  §  41. 

101.  FlcL  /.  5.  c,  23.  §  II,  12.  '  Mitr.  r.  I.  §  3. 

'  P.  7  Hen.  ly.  I  J,  14.  y  uhijvfra, 

*  ^  39.  F.  N.  B.  150.  *  C0p,  7. 

number 
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nnmbcr  of  forty  iJaysi  whether  applied  to  this  occafion,  of 
any  other  *.  The  particular  lands,  to  be  held  in  dower,  muft 
be  affigned  ^  by  the  heir  of  the  hufband,  or  his  gaardian  ; 
not  only  for  the  fake  of  notoriety*  but  alfo  to  entitle  the  lord 
of  the  fee  to  demand  his  fervices  of  the  heir,  in  refpcft  of  the 
lands  fo  holden.  For  the  heir  by  this  entry  becomes  tenant 
[  136  J  thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to 
the  heir,  by  a  kind  of  fubinfeudation,  or  under-tenancy, 
completed  by  this  inveftiture  or  aflignment  ^  which  tenvre 
may  ftill  be  created,  notwithftanding  the  ftatute  of  quia  emp^ 
toreSf  becaufe  the  heir  parts  not  with  the  fee-fimple,  but  only 
with  an  eftate  for  life.  If  the  heir  or  his  guardian  do  not 
aflfign  her  dower  within  the  term  of  quarenttne,  or  do  aflign 
it  unfairly,  (he  has  her  remedy  at  law,  and  the  (heriff  is  ap- 
pointed to  aflign  ic^  Or  if  the  heir  (being  under  age)  or 
his  guardian  aflign  more  than  Oie  ought  to  have,  it  may  be 
afterwards  remedied  by  writ  of  admeafurement  of  dower*.  If 
the  thing  of  which  fhe  is  endowed  be  divitible,  her  dower 
muft  be  fet  out  by  metes  and  bounds;  but  if  it  be  indivi- 
fible,  flie  muft  be  endowed  fpecially ;  as  of  the  third  pre- 
fentation  to  a  church,  the  third  toll-difli  of  a  mill,  the  third 
part  of  the  profits  of  an  o£5ce,  the  third  (heaf  of  titbe»  and 
•      the  like  \ 

Upon  preconcerted  marriages,  and  in  eftates  of  confi* 
derab)e  confequence,  tenancy  in  dower  happens  very  feldom: 
for,  the  claim  of  the  wife  to  her  dower  at  the  common  Uw 
difiufing  herfelf  fo  extcnGvely,  it  became  a  great  clog  to 
alienations,  and  was  otherwife  inconvenient  to  families. 
Wherefore,  fince  the  alteration  of  the  antient  law  refpe£ling 
dower  ad  ojlium  ecclefiae^  which  hath  occafioned  the  entire 
difufe  of  that  fpecies  of  dower,  jointures  have  been  intro- 
duced in  their  ftead,  as  a  bar  to  the  claim  at  eommon  law* 
Which  leads  me  to  inquire,  ladly, 

■  It  fignifies,  in  particular^,  the  forty        <  Co.  litt.  34,  35. 
dayt,  which  perfons  coming  from 'mfefl-        ^  F.  N.  B.  14S.     Fioch.  L.   314a 

ed  countries  are  obliged  to  wait,  before  Stat.  Weftm.  %,   1 3  Edw.  I.  c.  7. 
they  are  permitted  to  land  in  England.  •  Co.  Litt.  31. 

*  Co.  Liu.  34,  35% 

2  4.  How 
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4.  How  dower  may  be  iarr/d  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopementj  divorces 
being  ^n  alien,  the  treafon  of  her  hu(band^  and  other  difa- 
bilities  before-mentioned,  but  alfo  by  detaining  the  titi^ 
deeds,  or  evidences  of  the  eftate  from  the  heiri  until  flie  re- 
ftores  tliem  ^ :  and,  by  the  ftatute  of  Glocefter  >,  if  a  dowa- 
ger alienes  the  land  aflTigned  her  for  dower  flie  forfeits  it  i^  [  137  ] 
foff0,  and  the  heir  may  recover  it  by  a£tion.  A  woman  alfo 
may  be  barred  of  her  dower,  by  levying  a  fine,  or  AiflFering  a 
recovery  of  the  lands,  during  her  coverture  ^.  But  the  mo(i 
ufual  method  of  barring  dowers  is  by  jointurea,  as  regulated 
by  tlie  ftatute  27  Hen.  VIII.  c.  10; 

■ 

A  JOINTURE,  which,  flri£lly  fpeaking,  (ignifies  a  joint 
cftate,  limited  to  both  hufband  and  wife,  but  in  common 
acceptation  ettends  alfo  to  a  fole  eftate,  limited  to  the  wife 
only,  is  thus  defined  by  fir  Edward  Coke  * ;  *<  a  competent 
"  livelihood  of  freehold  for  the  wife,  of  lands  and  tene« 
<'  ments;  to  take  eff^Ct,  in  profit  or  pofleflion,  ^refently  afteir 
<<  the  death  of  the  hufband ;  for  the  life  of  the  wife  at  leaft.'* 
This  defcription  is  framed  from  the  purview  of  the  ftatute 
27  Hen. VIII.  c.  10.  before-mentioned;  commonly  called 
the  ftatute  0/  ufes^  of  which  we  fiiall  fpeak  fully  hereafterj^ 
At  prefent  I  have  only  to  obferve,  that  before  the  making  of  / 

that  ftatute,  the  greateft  part  of  the  land  of  England  was 
eonveyed  to  ufes ;  the  property  or  pofieffion  of  the  foil  being 
yefted  in  one  man,  and  the  u/e,  or  profits  thereof,  in  ano« 
ther;  whofe  dire£lions,  with  regard  to  the  difpofition  thereof, 
the  former  was  in  confcience  obliged  to  follow,  and  might 
be  compelled  by  a  court  of  equity  to  obferve.  Now,  though 
a  hufband  had  the  ufe  of  lands  in  abfolute  fee-fimple,  yet  the 
wife  was  not  entitled  to  any  dower  therein ;  he  not  heing/ej/cd 
thereof :  wherefore  it  became  ufual,  on  marriage,  to  fettle 
by  exprefs  deed  fome  fpccial  edate  to  the  ufc  of  the  hufband  ' 
pind  his  wife,  for  their  lives,  in  joint-tenancy,  or  jointure; 
which  fcttlement  would  be  a  provifion  for  the  wife  in  cafe  fhe 

'  Co.  Litt.  39.  ^  Pig.  of  rec«f .  66. 

*  6  £dw.  I.  €.  f,  *  I  Ind.  36. 

furvived 
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funrired  her  hoAand.      At  length  the  ftatttte  of  ufes  or- 
dainedj  that  fuch  as  had  the  ufe  of  lands^  fhouldi  to  all  in- 
tents and  paq>ofe89  be  reputed  and  taken  to  be  abfoluteljr 
^feifed  and  poflefled  of  the  foil  itfelf.    In  confequence  of  which 
legal  feifin,  all  wives  would  have  become  dowable  of  fuch 
lands  as  were  held  to  the  ufe  of  their  hufbands^  and  alfo  en- 
titled at  the  fame  time  to  any  fpecial  lands  that  might  be 
fettled  in  jointure  :  had  not  the  fame  ilatute  provided  that 
C  138  3  upon  making  fuch  an  eft  ate  in  jointure  to  the  wife  before 
marriage,  (he  (hall  be  for  ever  precluded  from  her  dower  ^. 
But  then  thefe  four  requifites  mufl:  be  pun£lually  obferved, 
I.  The  jointure  muft  take  effed  immediately  on  the  death 
of  the  hu(band.     a.  It  muft  be  for  her  own  life  at  leaft,  and 
not  pur  auier  vie^  or  for  any  term  of  years,  or  other  fmaller 
eftate.     3*  It  muft  be  made  to  herfelf,  and  no  other  in  truft 
for  her.     4.  It  muft  be  made,  and  fo  in  the  deed  particularly 
exprefied  to  be  (il),  in  fatisfadion  of  her  whole  dower,  and 
not  of  any  particular  part  of  it.     If  the  jointure  be  made  to 
her  after  marriage,  (he  has  her  ele&ion  after  her  hufbandls 
death,  as  in  dower  ad  oftium  ecclefiae^  and  may  either  accept 
it,  or  refufe  it  and  betake  herfelf  to  her  dower  at  common 
law ;  for  (he  was  not  capable  of  confenting  to  it  during  co- 
verture (13).     And  if,  by  any  fraud  or  accident,  a  jointure 
made  before  marriage  proves  to  be  on  a  bad  title,  and  the 
jointrefs  is  eyi£led,  or  turned  out  of  poffeflion,  (he  (hall  then 


(12)  Or  It  may  be  averred  to  be,  4  Rep.  3.  An  alTurance  was 
uaade  to  a  woman,  to  the  intent  it  (hould  be  for  her  jointure^  but 
it  was  not  fo  exprefTed  in  the  deed.  And  the  opinion  of  the  court 
was,  that  it  might  be  averred  that  it  was  for  a  jointure,  and  that 
fuch  averment  was  traverfable.     Oiven,  33. 

( 13 )  And  where  a  devife  is  expreffed  to  be  given  in  lieu  and  fatif- 
fa^ion  of  dower,  or  where  that  is  the  clear  and  manifed  intentiop 
of  the  tcftator,  the  wife  fhall  not  have  both,  but  fhall  have  her 
choice*     Harg^  Co.  Lift.  36.  ^. 
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(by  the  provifions  of  the  fame  ftatute)  have  her  dower  pr$ 
tanto  at  the  common  law '  (i4). 

There  arc  fome  advantages  attending  tenants  in  dower 
that  do  noc  extend  to  jointreiles ;  and  fo  vice  verfa^  jointrefles 
are  in  fome  refpefls  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  fub}e£l  to  no  tolls 
or  taxes ;  and  hers  is  almoft  the  only  eftate  on  which,  when 
derived  from  the  king's  debtor,  the  king  cannot  diilrein  for  his 
debt;  if  contracted  during  the  coverture "'.  But,  on' the  other 
hand,  a  widow  may  enter  at  once,  without  any  formal  pro*  [  139  1 
cefs,  on  her  jointure  land ;  as  (he  alfo  might  have  done  on 
dower  ad  ofiium  ecclefiaey^hicYi  a  jointure  in  many  points  re- 
fembles;  and  the  refemblance  was  dill  greater,  while  that 
fpecies  of  dower  continued  in  it's  primitive  (late  :  v/hereas 
no  fmall  trouble,  and  a  very  tedious  method  of  proceeding, 

'  Thefe  fettlementiy  previous  to  mar-  <'  wmmcant,    Hujus  cmnis  pecuni^t  tvn" 

nage,  fecm  to  have. been  in  ufe  among  **  junffm  ratio  babetur^  fmQujfut  fer^ 

the  antieot  Germaot^  and  tbeir  kindred  **  vantur.     Uttr  eorum  vita  fmftr€mt% 

siarion  the  Gauls*   0/ the  former  Taci«  **  ad  turn  fart  utr'wjfiu  cum  fruSiltia 

COS  gives  us  this  account.    "  Dotim  non  '<  jmpmorum  ump^um  pervemt.^*     The 

**  MXOr  mar'ttOj  fid  uxori  maritut  affert:  dauphin*s  commentator  on  Ccfar  fup- 

<<  iMterfamt  parmttt  tt  profmqm^  et  munt'  pofes  that  this  Gauliflk  cuflom  was  the 

«  ra  probant.*^  (di  war.  Germ,  c,  i8.)  ground  of  ihe  new  regulations  made  hy 

And  Cefar   (dt   belU    Galliec^   /.  6.  Juftinian  (Nov*  97.)    with  r^ard  to 

£•  iS.)  has  gfven  us  the  terms  of  a  mar-  the  prorifion  for  widowa  among    the 

riage  fettiement  among  the  Gauls,  as  Romans :    but  furely  there  is  as  much            , 

nicely  calculated  as  any  noodern  jointure,  reafon  to  fuppofe,  that  it  gave  the  hint 

'<  yirif  fmantat  pectmiat  ab  uxoribut  d»'  for  our  ftatutable  jointures. 

«  tu  twmine  aeceperuntf  tantat  ex  fun  bo-  ^  Co.  Litt.  31.  a.     F.  N.  B.  1 50. 
<*  m»^  aefiimstitmefa£ia^  cam  dotibus  cun^ 


(14)  It  has  been  determinedy  that  if  a  woman,  who  »  under 
age  at  the  time  of  marriage,  agrees  to  a  jointure  and  fettiement 
in  bar  of  her  dower,  and  her  diftributive  (hare  of  her  hafbandS 
pcrfonal  property,  in  cafe  he  dies  intcftate,  (he  cannot  afterwards 
waive  it ;  but  is  as  much  bound,  as  if  (he  were  of  age  at  the  time 
of  marriage*  Lord  Northington  had  decreed  the  contrary  ;  but 
his  decree  was  upon  both  points  revcrfcd.  Drury  v.  Drury, 
4  Br9vm*i  P.  C  570. 
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as  neceflary  to  compel  aJegal  afSgnmcnt  of  dower".  And» 
\7hat  is  more,  though  dower  be  forfeited  by  the  treafon  of 
the  hufbandy.yet  lands  fettled  in  jointure  remain  unim- 
peached  to  the  widow  \  Wherefore  fir  Edward  Coke  Fery 
juftly  gives  it  the  preference,  as  being  more  fure  and  fafe  to 
the  widow,  than  even  dower  ad  oftium  ecclefiae^  the  moft  eli- 
gible fpecies  of  any  (15). 


"  Co.  LUt.  36. 


lind.  37. 


( 15)  A  jointure  is  not  forfeited  by  the  adultery  of  the  wife,  as 
dower  is  ;  and  the  court  of  chancery  will  decree  againft  the  huf- 
band  a  performance  of  marriage  articles,  though  he  allcdges  and 
proves  that  his  wife  lives  feparate  from  him  in  adultery.  Cox*t 
p.  Wmt.  277. 


r 


Ch.  9.  4^  T  H  I  N  0  «.  .  1^0 


CHAPTER    THE    NINTH. 

OF    ESTATES    LESS    than 

FREEHOLD. 


F  .ejl^cf  that  are  lefa  than  freehc^,  there  are  three 
fcvts:  I.  Estates  for  jeara:  2.  Eftates  at  will:  3.  Mates 
hj  fojBScrance. 


o 


I.  An  eftate  for  years  is  a  contraA  for  the  ppfleffion  of 
hnds  or  tenements,  for  fome  determinate  period ;  and  it  takes 
place  where  a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  years,  agreed  upon  between  the  leflbr  and 
the  lefTee*,  and  the  leflee  enters  thereon  ^.  If  the  leafe  be 
but  for  half  a  year,  or  a  quarter,  or  any  lefs  time,  this  leflee 
is  refpe^ied  as  a  tenant  for  years,  and  is  (liled  fo  in  fome  legal 
-proceedings  i  a  year  being  the  fiiorteft  term  which  die  h  w  in 
this  cafe  takes  notice  of  ^.  And  this  may,  not  improperlyt 
lead  us  into  a  (hort  digrei&on,  concerning  tibe  diTiGon  and 
calculatioQ  of  time  by  the  Englifli  law. 

The  fpace  of  a  year  is  a  determinate  and  well-known 
period,  confiiUog  cp^imonlj  of  365  days:  for»  though  in 
bii&xtile  or  leap  ycars.it  confifts  properly  of  ^66^  yet  by  the 
ftatute  21  Hen.  IIF  the  increafing  day  in  the  leap-year,  toge« 

*  We  may  hen  remark^  once  for  ally  is  made :  the  ^or  U  one  that  giteth 

^at  the  tcrminationt  of  *<  — «r**  and  landa  in  tail  j  the  donee  it  he  who  re- 

''*-ee**  obtain,  in  law,   the  one  an  ceiveth  it:  he  that  granteth  a  leaie  it 

•€K%e,  the  other  a  peffive  fignificatiofi ;  denomtiifted  the  lefTor ;  and  he  to  whom 

iim  fioraaer  ufudiy  denoting  4he  doer  of  it  ii  granted  the  Icileet     ^Liu.  §  57.) 

9ny  9iBtf  thfi  latter  him  to  whom  it  ii  ^  Ik'/  5S. 

doBc.    The  fetiffor  it  he  that  maketb  •  <  Uid,  67. 
fcoffinent  j  the  feoffee  it  he  to  whom  it 

Vol*  II,  M  thsr 
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tber  with  the  preceding  dzj,  (ball  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ambiguous :  there  being, 
in  common  ufe^  two  ways  of  calculating  months ;  either  as 
lunar,  confiding  of  twenty-eight  diays,  the  fuppofed  rerolu- 
tion  of  the  moon,  thirteen  of  which  make  a  year :  or,  as 
calendar  months  of  unequal  lengths,  according  to  the  Julian 
divifion  in  our  common  almanacs,  commencing  at  the  ca- 
lends of  each  month,  whereof  in  a  year  there  are  only 
twelve.  A  month  in  laiw  is  a  lunar  month,  or  twenty-eight 
days,  unlefs  otherwife  exprefied ;  not  only  becaufe  it  is  air- 
ways one  uniform  period,  but  becaufe  it  falls  naturally  into 
a  quarterly  divifion  by  weeks.  Therefore  a  leafe  for  "  twelre 
months"  is  only  for  forty-eight  weeks;  but  if  it  be  for  «« a 
twelvemonth"  in  the  fingular  number,  it  is  good  for  the 
whole  year  •*.  For  herein  the  law  recedes  from  it's  ufual  cal- 
culation, becaufe  the  ambiguity  between  the  two  methods  of 
computation  ceafes ;  it  being  generally  underftood  that  by 
the  fpace  of  time  called  thus,  in  the  fingular  number,  a 
twelvemonth,  is  meant  the  whole  year,  confiding  of  one  fo- 
lar  revolution  ( i ).    In  the  fpace  of  a  day  all  the  twenty-four 

*  6  Rep.  6i. 


( I )  In  all  ilatutes  a  month  fignifics  a  lunar  month,  unlels  it  ap-*^ 
pears  to  be  clearly  intended  to  be  a  calendar  month.  6  T.  R.  224. 
But  in  bais  of  exchange  and  promiffory  notes  a  month  is  always  a 
calendar  month;  as  if  a  bill  or  note  is  dated  on  the  loth  of  Ja- 
nuary, and  made  payable  one  month  after  date,  it  is  due  (the  thrc« 
days  of  grace  being  included)  on  the  13th  of  February. 

The  fix  months  in  cafes  of  /affe  and  quan  impe£tf  arc  alfo  ca- 
lendar  months.     6  Co,  61  • 

It  is  fomcwhat  remarkable  that  the  difference  between  fix  ca- 
lendar montlls  and  half  a  year  does  not  feem  to  have  been  con. 
fidered  by  legal  writers.  Lord  Coke  fays,  half  a  year  confifts  of 
182  days.  I  InJ.  135.  But  £\x  calendar  months  will  be  one  or 
two  days  Icfs  or  more  than  half  a  year,  accordingly  as  February 
is  reckoned,  or  not,  one  of  the  fix.  Lord  Coke,  in  his  report  of 
Catefby's  cafe,  clearly  confiders  the  temfus Jmefire  to  be  fix  calcn- 
d^r  months  (6  Co.  61.);  yet  fir  Georgfe  Crokc  In  his  report  of  that 

'cafe. 


^ 
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Lours  are  ttfualljr  reckoned ,  the  law  generally  rrje£ling  all 
{rations  of  a  day,  in  order  to  avoid  difputes*.  Therefore, 
if  I  am  bound  to  pay  money  on  any  certain  day,  I  difeharge 
the  obligation  if  1  pay  it  before  twelve  o'clock  at  night; 
iifter  which  the  foUovi^ing  day  commences  ^2}.  But  to  re- 
turn to  eftates  for  years. 

THEsfe  eftatea  were  originally  granted  to  mere  farmers  or 
iialbandmen,  who  every  year  rendered  fome  equivalent  in 
money,  provifions,  or  other  rent,  to  the  lefibrs  or  landlords; 
but,  in  order  to  encourage  them  to  manure  and  cultivate  the 
ground,  they  had  a  permanent  intereft  granted  them,  not  de« 
terminable  at  the  will  of  the  lord.  And  yet  (heir  pofleflion 
Was  efteemed  of  fo  little  confequence,  that  they  were  rather 
coniidered  as  the  bailiff's  or  fervants  of  the  lord,  who  were  to  [  142  ^ 
receive  and  account  for  the  profits  at  a  fettled  price,  than  as 
iiavin^  any  property  of  their  own.  And  therefore  they  were 
tiot  allowed  to  have  a  freehold  eft  ate:  but  their  intereft  (fuch 
as  it  was)  veded  after  their  deaths  in  their  executors,  who 
Were  to  make, up  the  accounts  of  their  tedator  with  the  lord, 
and  his  other  creditors,  an/d  were  entitled  to  the  (lock  upon 
the  farm.  The  leiTce's  eftate  might  alfo,  by  the  antient  law, 
be  at  any  time  defeated  by  a  common  recovery  fuffered  by 
the  tenant  of  the  freehold/ ^  which  annihilated  all  leafes  for 


cafe,  ftates  it  as  confidently  to  confifl  of  182  days;  and  in  tieither 
report  is  the  difference  taken  notice  of.     Cro%  Jck*  167. 

From  the  cafes  in  3  Wilf*  21.  and  i  7*.  R*  159.  it  appears  that  a 
notice  to  a  tenant  from  year  to  year  to  quit  the  premifesy  muft  be 
half  a  year,  and  not  {yl  calendar  months,  though  the  computation 
by  the  latter  would  be  more  fimple  and  convenient  |  and  that  was 
tmderftood  to  be  the  proper  notice  by  the  court  of  common  pleas 
hi  %  BL  Rep,  \t2^ 

(a)  See  4  T.  R.  170.  where  there  was  a  difFerence  of  opinion  in 
the  court  upon  the  queftion,  whether  a  bill  of  exchange  could  be 
proteftcd  for  non-payment  on  the  fame  day  that  it  was  due,  or  the 
acceptor  had  the  whole  of  the  day  to  difeharge  it  in? 

M  a  yeart 
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years  then  fubfifting,  unlefs  afterwards  renewed  by  the  reco- 
veror,  whofe  title  was  fuppofed  fuperior  to  his  by  whom  thoie 
leafes  were  granted. 

While  eftates  for  years  were  thus  precarious^  it  is  no 
wonder  that  they  were  ufually  very  ihort^  like  our  modern 
leafes  upon  rack  rent;  and  indeed  we  are  told  ^  that  by  the 
antient  law  no  leafes  for  more  than  forty  years  were  allow- 
able, becaufe  any  longer  poflei&on  (efpedally  when  gtven 
without  any  livery  declaring  the  nature  and  duration  of  the 
eftate)  might  tend  to  defeat  the  inheritance.  Yet  this  law» 
if  ever  it  exifted,  was  foon  anti({uated;  for  we  may  obferve^ 
in  Madox's  colledion  of  antient  inftrumentSi  fome  leafes 
for  years  of  a  pretty  early  date,  which  confiderably  exceed 
that  period  ^ :  and  long  terms,  for  three  hundred  years  or  a 
thoufand,  were  certainly  in  ufe  in  the  time  of  Edward  III'^ 
and  probably  of  Edward  I  \  But  certainly,  when  by  the 
ftatute  21  Hen.  VIII.  c.  15.  the  termor  (that  is,  he  who  it 
entitled  to  the  term  of  years)  was  proteAed  agaiaft  thefe  fic« 
titious  recoveries,  and  his  intereft  rendered  fecure  and  per- 
manent, long  terms  began  to  be  more  frequent  than  before; 
and  were  afterwards  extenfively  introduced,  being  found  ex- 
tremely convenient  for  family  fettlements  and  mortgages : 
continuing  fubje£l,  however,  to  the  fame  rules  of  fucceflion, 
[  143  3  and  with  the  fame  inferiority  to  freeholds,  as  when  they  were 
little  better  than  tenancies  at  the  will  of  t^e  landlord. 

Evert  eftate  which  muft  expire  at  a  period  certain  ai{d 
prefixed,  by  whatever  wOrds  created,  is  an  eftate  for  years. 
And  therefore  this  eftate  is  frequently  called  a  term,  Urmnus^ 
becaufe  it's  duration  or  continuance  is  bounded,  limited,  aad 
determined:  for  every  fuch  eftate  muft  have  a  certain  begin- 
ning, and  certain  end  K     But  id  artum  eft^  quod  cerium  rtddi 

c  Mirror,  c.  2*  §  X7.   Co.  Lijt.  45,  .  .  .  •   Ibid,    n*  %^%.  fi!,  14S.    lor 

46.                                  '^  fifty  yoirg,  7  Edw.  IV. 

*  Madox    FtrmuUrt  Anglictn,    n*  *  31  Aif.  pi.  6.    Bro.  tbr.  I.  mf" 

239/*/.  146.   Dem'.fe  for  eighty  years,  dMttncefior^  ^z.  fpoRatku,  6. 

ftz  Ric.  n Jhid.    n^  245.  foL  ^  Sut.  of  mortmaio,  yEdw.  L 

146.  for  the  like  teim.  A.  D,  J^^^*  '  Co.  Litt;  45. 

potifl: 
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poteft :  therefore  If  a  man  make  a  leafe  to  anothery  for  fo  many 
yearB  as  J.  S.  (hall  name»  it  is  a  good  leafe  for  years'";  for 
though  it  is  at  prefent  uncertain,  yet  wheti  J.  S.  hath  named 
the  years,  it  is  then  reduced  to  a  certainty.  If  no  day  of 
commencement  is  named  in  the  creation  of  this  eftate,  it  be* 
gins  from  the  making,  or  delivery,  of  the  leafe  \  A  leafe 
for  fo  many  years  as  J.  S.  fliall  live,  is  void  from  the  begin- 
ning ^  I  for  it  is  neither  certain,  nor  can  ever  be  reduced  to 
a  certainty,  during  the  continuance  of  the  leafe.  And  the 
fame  dodrine  holds,  if  a  parfon  make  a  leafe  of  his  glebe  for 
fo  many  years  as  he  (hall  continue  parfon  of  Dale  )  for  thh 
is  (lilt  more  uncertain.  But  a  leafe  for  twenty  or  more  years, 
if  J.  S.  (hall  fo  long  live,  or  if  he  fhould  fo  long  continue 
parfon,  is  good  p  :  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  lad;  though  it  may  determine  fooner,  on  the 
death  of  J.  S.  or  his  cea(ing  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  a(Egn  the 
reafon  of,  the  inferiority  in  which  the  law  places  an  eftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inherit* 
ance :  obferving,  that  an  eftate  for  life,  even  if  it  be  pur 
outer  vhf  is  a  freehold  ;  but  that  an  eftate  for  a  thoufand 
years  is  only  a  chattel,  and  reckoned  part  of  the  perfonal 
eftate  X  Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  infuturoy  though  a  leafe  for  life  cannot.  As, 
if  I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 
twenty  years,  this  is  good ;  but  to  hold  from  Michaelmas  [  144  3 
next  for  the  term  of  his  natural  life,  is  void.  For  no  eftate 
of  freehold  can  commence  infuturoi  becaufe  it  cannot  be 
created  at  common  law  without  livery  of  feifin,  or  corporal' 
pofleflion  of  the  land :  and  corporal  pofle(&on  cannot  be  given 
of  an  eftate  now,  which  is  not  to  commence  now,  but  here* 
after  '•  And,  becaufe  no  livery  of  fei(in  is  necefTary  to  a  leafe 
for  years,  fuch  lefTee  is  not  faid  to  \>tfeiffd^  or  to  have  true 
kgal  ftfifin  of  the  lands*    Nor  indeed  does  the  bare  leafe 


*  6  Rep.  35. 

p  JM. 

•  Co.  Liu.  46, 

1  Uui.^. 

?  md.  4}. 
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veft  any  eftate  in  the  leflce  *,  but  only  gives  him  a  right  of 
.entry  on  the  tenement,  which  right  is  called  his  tntirtfi  in  ilk 
temff  or  intereffe  termini :  but  when  he  has  a£lually  fo  en- 
tered, and  thereby  accepted  the  gr;int»  the  edate  is  then,  and 
HOC  before,  vefted  in  him,,  and  he  hfojeffedt  not  properly  of 
the  land,  but  of  the  terip  of  years ' ;  the  poiTcilion  or  feiGn 
of  the  lfln4  remaining  (till  in  him  who  hath  the  freehold* 
Thus  the  word>  term,  does  not  merely  fignify  the  time  fpe- 
cified  in  the  leafe,  but  the  eftate  alfo  and  intercft  that  pafles 
by  that  leafe  i  and  therefore  the  term  may  expire,  during  the 
continuance  of  the  timef  as  by  fu^render,  forfeiture,  and 
the  like.  For  which  reafon,  if  I  grant  a  leafe  to  A  for  the 
term  of  three  years,  and  after  the  expiration  of  the  faid  term 
to  B  for  fi^  year^,  and  A  furrenders  or  forfeits  his  leafe  at 
the  pn^  of  one  year,  fi's  intereft  ihall  immediately  take 
eflFefl :  but  if  the  remainder  had  been  to  B  from  and  after 
the  expiration  of  the  faid  ibree*yearSf  or  from  and  after  the 
fxpifatipQ  of  the  fajd  //W,  in  this  cafe  B's  intereft  will  not 
commence  till  the  time  is  fully  elapfed,  what.ever  may  becoiM 
pf  Ah  term  !• 

Tenant  fpr  term  of  years  hath  incident  to  and  infe* 
parable  from  bis  eftate,  unlcfs  by  fpecial  agreement,  the  fame 
eftovers,  which  we  formerly  obferved  "  that  tenant  for  life 
was  entitled  to;  that  is  to  fay,  houfe-bote,  fire-bote,  plough- 
^te,  and  hay-bote^i  terms  wbicif  have  beep  already  ex« 
plained  '•  , 

With  regard  to  emblements,^ or  the  profits  of  lands  fowcd 
r  i^^  n  by  tenant  for  years»  there  is  this  difference  between  him, 
and  tenant  for  life :  that  where  the  term  of  tenant  lor  years 
depends  upon  a  certainty,  as  if  he  holds  from  midfummer  for 
ten  years,  and  in  the  laft  year  he  fows  a  crop  of  corn,  and 
it  is  not  ripe  and  cut  before  midfummer,  the  end  of  his  term, 
the  landlord  fliall  have  it ;  for  the  tenant  knew  the  expiration 
of  his  term,  and  therefore  it  was  his  own  folly  to  fow  what 

I 

•  Co.  Litt.  46.  ^  Co,  Liu,  45, 

«  JlHd.  4s.  *  fH\  35- 
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he  never  could  reap  the  profits  of  ^  But  where  the  leafe  for 
years  depends  upon  an  uncertainty  :  as»  upon  the  death  of 
the  leflbr,  being  himfelf  only  tenant  for  life^  or  being  a 
hulband  feifed  in  right  of  his  wife  ;  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives  i  in  all  thefe  cafes,  the 
cftate  for  years  not  being  certainly  to  expire  at  a  time  fore- 
known, but  merely  by  the  afl  of  God,  the  tenant,  or  his 
executors,  ihali  have  the  emblements  in  the  fame  mannec 
that  a  tenaut  for  life  or  hi&  executors  (hall  be  entitled  thereto** 
Not  fo,  if  it  determine  by  the  a£t  of  the  party  himfelf :  as  i£ 
tenant  for  years  does  any  thing  that  amounts  to  a  forfeiture: 
in  which  cafe  the  emblements  fhall  go  to  the  lefibr,  and  no% 
to  the  lefTee,  who  hath  determined  his  eUate  by  his  own  de*. 
fault*. 

n.  The  fecond  fpecies  of  eftates  not  freehold,  are  eftates 
at  wilL  An  edate  at  will  is  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to  hold  at  the  will  of  ^ 

the  lefTor ;  and  the  tenant  by  force  of  this  leafe  obtains  pof- 
fellion  ^.  Such  tenant  hath  no  certain  indefeafible  eftate^ 
nothing  that  can  be  affigned  by  him  to  any  other ;  becaufe  the 
kfibr  may  determine  his  will,  and  put  him  out  whenever  he 
pleafes.  But  every  eltate  at  will  is  at  the  will  of  both  parties^ 
landlord  and  tenant ;  fo  that  either  of  them  may  determine 
his  will,  and  quit  his  connexions  with  the  other  at  his  own 
pleafure  S  Tet  this  muft  be  underdood  with  fome  reilridion. 
For,  if  the  tenant  at  will  fows  his  land,  and  the  landlord  be*  r  1^5  ]| 
fore  the  corn  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yet  ^ 

the  tenant  (hall  have  the  emblements,  and  freeingrefs,egrefs9 
and  regrefs,  to  cut  and  carry  away  the  profits  **.  And  this  for 
the  fame  reafon,  upod  which  all  the  cafes  of  emblements  turns 
viz.  the  point  of  uncertainty :  fince  the  tenant  could  not 
poflibly  know  when  his  landlord  would  determine  his  will^ 
and  therefore  could  make  no  provifion  againft  it ;  and  having 
fown  the  land,  which  is  for  the  good  of  the  publici  upon  % 

7  Litt.  ^  68.  »  Uct.  §  6S. 

«  Co.  Litt.  56.  •  Co.  Utt,  55. 

•  /W.  55-  *  ^'  5«* 
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reafonable  prefumption,  the  hi^  will  not  fuSer  Kim  to  be  a 
lofer  by  it.  But  it  is  otherwife,  and  upon  reafon  equalljr 
goodj  where  the  tenant  himfclf  determines  the  will ;  for  ini 
£hj8  eafe  the  landlord  ihall  have  the  profits  of  the  land  *• 

WflAT  TtCt  does,  or  does  not,  amount  to  a  det^rAiinatiott 
of  the  will  on  either  fide,  has  formerly  been  matter  of  gtcaC 
debate  in  our  courts.  But  it  is  now,  I  think,  fettled,  that 
(befides  the  exprefs  determination  of  the  lefibr's  #ifi,'  by  de* 
daring  that  the  leflee  fliaR  hoM  no  longer;  whieh  muft  rither 
be  made  upon  the  land  ^  or  notice  muft  be  given  to  fhd 
feflee  ^)  the  exertion  of  any  z€t  of  ownerfiiip  by  tht  leflbr,  ait 
entering  upon  the  premifes  and  etttting  tknbfer  \  taking  a( 
diftrefs  for  rent  and  impounding  it  thereon ',  or  making  i 
feoffment,  or  leafe  for  years  of  the  land  to  commence  imme*  . 
diately  ^ ;  any  a£l  of  defertion  by  the  leflee,  as  affigiiing  his 
eftate  to  another,  or  committing  watie,  which  is  an  a£i  in-» 
confident  with  fuch  a  tenure  ^ ;  or,  which  is  infi^ar  omniufn^ 
the  death  or  outlawry  of  either  lefibr  or  leflee  ™  \  puts  an  «atf 
to  or  determines  the  eftate  at  will. 

The  bw  U  however  careful,  that  no  fadden  dcterminatioit 
of  the  win  by  one  party  Oiall  tend  to  the  manifeft  and  un* 
fbrcfcen  prejudice  of  the  other.  This:  appears  in  the  cafe  d 
[  147  ]  emblements  before-mentioned  5  and,  by  a  parity  of  feafon, 
die  kffce,  after  the  determination  of  the  leflbr's  wiH,  (haH 
have  reafonable  ingrefs  and  egrefs  to  fetch  a^^ay  his  goods  and 
utenfils  ",  And,  if  rent  be  payable  quarterly  or  half-yearly^ 
aind  the  leflce  determines  the  will,  the  rent  fliall  be  paid  td 
the  end  of  the  current  quarter  or  half-year  ^  And,  upon  the  ^ 
fante  principle,  courts  of  law  have  of  late  years  leaned  zi 
much  as  poffible  againft  conftruing  demifes,  where  no  cer« 
tain  term  is  mentioned,  to  be  tenancies  at  will ;  but  have  ra<« 
ther  held  them  to  be  tenancies  from  year  to  year  fo  long  aa 

•  Co.  LitL  55.  *  1  RoU.  Abr.  860.    a  Lct.  88.  ' 

'  Ibid.  »  Co.  Litt.  55. 

<  X  VcDtr.  248.  n  5  Rep.  t  r  6.     Co.  Litt-  57.  6^* 

>•  Co.  Litt.  55,  *  Litt.  §  6^. 

\  fbid.  57*  «  ^Al]^  41^.    I  Sid.  3)9. 
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both  parties  plea/e^  efp^cially  wherean  annnal  rent  is  referv- 
ed :  m  which  cafe  they  ^i&  not  foifer  either  party  to  deter» 
mine  the  tenancy  even  at  iht  end  of  the  year,  without  reafon* 
able  notice  to  the  other^  which  is  generally  underftood  to  be 
fix  montha'(3)« 

P  Thit  kind  of  leafe  wai  in  ufe  m    been  required  to  ittMrnitat  it*     (if. 
tog  ago  as  the  reign  of  Hedry  VtlU     13  /f«i.  f^JJt*  is*  >6.) 
Hhco  half  a  year^i  ftodctf  feeaii  to  have 


(5)  See  pi^  141.  iuHtf  note  i.  The  learned  Judge,  in  tht 
text,  teBd  as,  the  notice  milft  hc^st  motiiht^  afkid  in  the  note  balfm 
^^ettr\  but  in  addition  to  the  authorities  referred  to  by  the  Editor  in 
note  I,  it  18  dimy  an,  or  half  a  year,  in  the  13  Hen  VIII.  ly. 
The  notice  mull  be  to  quit  at  the  end  of  the  year,  i  T,  H,  159.  the 
time  fpecified  'in  the  notice  will  be  prefumed  to  be  the  end  of  the 
year,  unkfs  the  contrary  is  (hewn*  3.  If  the  notice  is  not  good 
for  one  year,  it  is  not  good  /of  the  ne^tt,  ft  being  fuppofed  that  tht 
landlord  has  waired  it.  a  Bro.  161.  The  defefl  of  notice  cannot 
(e  fet  op  by  a  tenant  who  controterts  th^  thle  of  tfh^  landlord.  A 

Wh^re  part  of  the  pr^mifes  was  entered  opon  at  Candlemas,  and 
part  at  May-day,  but  the  rent  was  payable  at  Lady«day».  it  wifli 
held  that  a  notice  to  quit  half  a  year  before  Lady-day  was  fuffi* 
cient  for  the  wholes  2  Bh  Rep,  1224. 

Though  thejenant  does  not  obje6b  to  the  infnfScieney  of  the 
notice  at  the  time,  he  is  not  precluded  from  taking  advantage  of 
\t  afterwards  at  the  trial  4  71  i?.  361. 

A  deliyery  of  the  notice  to  the  tenant's  maid  fervant  at  his  houfe, 
(hough  not  upon  the  premifes,  the  contents  of  which  were  ex- 
plained to  her,  was  held  a  fuificient  fervice  of  the  xlotice,  as  the  jurv 
might  prcfume  that  fhe  gave  it  afterwards  to  her  maffter.   4  71  Jt, 

A  miftake  in  the  notice  in  writing  1795  for  1796,  as  the  latter 
date  clearly  appeared  to  be  the  intention  of  the  parties  from  the 
converfation  whfeh  patfed  upon  deKtering  the  notice,  was  hdd  not 
to  invalidate  it.   ^  %  R.  64. 

It  is  now  determined,  that,  if  a-  hfidl<M  gfter  mAiee  to  qufe, 
and  afterwards  receives  reitt  for  the  time  fubfequeht  to  the  end  of 
the  year,  it  is  a  waiver  of  (he  notice,  it  being  a  elear  acknowledge 
ment  and  afibmance  of  the  tenancy.  6  7.  /2.  219.  And  adiilrefs 
for  fuch  rent  will  not  admit  of  any  other  explanation,  and  is  alfo 
ffa  unequivocal  waiver  of  the  notice.   U.  BL  Ref.  311* 

The&b 
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There  is  one  fpecics  of  eftates  at  willi  that  deferves  a 
more  particular  regard  than  any  others  and  that  is^  an  eilate 
held  by  copy  of  court  roll :  or,  a»  we  ufually  call  it,  a  copyhold 
cftate.  This,  as  was  before  obfervcd  "J,  was  in  it*s  original 
and  foundation  nothing  better  than  a  mere  eftatc  at  will.  But, 
the  kindnefs  and  indulgence  of  fuccefliv^  lords  of  manors 
having  permitted  thefe  eflates  to  be  enjoyed  by  the  tenants 
«nd  their  heirs,  accordmg  to  particular  cuftoms  eftablilhed 
in  thehr  refpeSive  di(lri£ls ;  therefore,  though  they  ftill  arc 
held  at  the  will  of  the  lord,  and  fo  are  in  general  exprefTed  in 
the  court  rolls  to  be,  yet  that  will  is  qualified,  reftrained, 
«nd  limited,  to  be  exerted  according  to  the  cuftom  of  the 
manor.  This  cuftom,  being  fuffered  to  grow  up  by  the  lord, 
is  looked  upon  as  the  evidence  and  interpreter  of  his  will : 
his  will  is  no  longer  arbitrary  and  precarious ;  but  fixed  and 
ufcertained  by  the  cuftom  to  be  the  fame»  and  no  other,  that 
Jias  time  out  of  mind  been  exercifed  and  declared  by  his  an* 
ceftors.  A  copyhold  tenant  is  therefore  now  full  as  properly 
•  tenant  by  the  cuftom,  as  a  tenant  at  will*,  t^e  cuftom 
having  arifen  from  a  feries  of  uniform  wills.  And  therefore 
t  X48  ]  it  IS  rightly  obfcrved  by  Cahhorpe  %  that  "  copyholders  and 
<^  cuftomary  tenants  differ  not  fo  much  in  nature  as  in  name : 
**  for  although  fome  be  called  copyholders,  fomc  cuftomary, 
*^  fome  tenants  by  the  virge,  fome  bafe  tenants,  fome  bond 
^'  tenants,  and  fome  by  one  name  and  fome  by  another,  yet 
*<  do  they  all  agree  in  fubftance  and  kind  of  tenure:  all  the 
*^  faid  lands  are  holden  in  one  general  kind,  that  isy  by  cuf* 
^  torn  and^  continuance  of  tiqne  ;  and  the  diver(ity  of  their 
*'  names  doth  not  alter  the  nature  of  their  tenure/' 

Almost  every  copyhold  tenant  being  therefore  thus  tenant 
at  the  will  of  the  ^ord  according  to  the  cuftom  of  the  manor  ^ 
which  cuftoms  differ  as  much  as  the  humour  and  temper  of 
the  refpe3ive  antient  lords,  (from  whence  we  may  account 
for  their  great  variety,)  fuch  tenant,  I  fay,  may  have,  fo  far 
as  the  cuftom  warrants,  any  other  of  the  eftates  or  quantities 
pf  intereft,  which  we  have  hitherto  confidered,  or  may  here- 

1  f^.  ^  '  w  copyholds.  51.  54. 
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dfter  confider,  and  hold  them  united  with  this  cuftomary  cfi^tm 
9t  will.  A  copyholder  may,  in  many  manors,  be  tenant  ia 
fce-fimple,  in  fee-tail,  for  life,  by  the  curtefy,  in  dower,  for 
years,  at  fufFerance,  or  on  condition  :  fubjcd  however  to  b#. 
ileprived  of  thefe  eftates  upon  the  concurrence  of  thofe  cir«. 
icumdances  wh\ch  the  will  of  the  lord,  promulged  by  imme- 
^lorial  cuftom>  has  declared  to  be  a  forfeiture  or  abfolute  de* 
tjeimination  of  thofe  intere^s;  as  in  fome  manors  the  want 
of  ifliie  male,  in  others  the  cutting  down  timber,  the  non* 
payment  of  a  fine,  and  the  like.  Tet  none  of  thefe  inrereiU 
amount  to  freehold ;  for  the  freehold  of  the  whole  manor 
abides  always  in  the  lord  only «,  who  hath  granted  out  theufe 
^nd  occupation,  but  not  the  corporeal  feifin  or  true  legal  poC- 
fcQion,  of  ci^rtain  parcels  thereof,  to  thefe  his  cuftomary  to* 
pants  at  willf  "^ 

The  reafon  of  originally  granting  out  this  complicated 
JLtnd  of  intered,  fo  that  the  fame  man  (hall,  with  regard  to 
the  fame  land,  be  at  one  and  the  fame  time  tenant  in  fee* 
Cmple  and  alfo  tenant  at  the  lord'^i  will,  feems  to  have  arifea 
from  the  nature  of  villenage  tenure ;  in  which  a  gram  of  any  £  149  1 
dilate  of  freehold,  or  even  for  years  abfoluteiy,  was  an  im* 
inedtate  enfranchifement  of  the  villein  ^  The  lords  therefore^ 
though  they  were  willing  to  enlarge  the  intereft  of  their  vil- 
leins by  granting  them  eftates  which  might  endure  for  their 
lives,  or  fometimes  be  defcendible  to  their  ifluc,  yet  not  caring 
to  manumit  them  entirely,  might  probably  fcruple  to  grant 
them  any  abfolute  freehold  }  and  for  that  reafon  it  feems  to 
have  betn  contrived,  that  a  power  of  Tefumption  at  the 
will  of  the  lord  Qiould  be  ant^exed  to  thefe  grants,  whereby 
the  tenants  were  dill  kept  in  a  (late  of  villenage,  and  no 
freehold  at  all  was  conveyed  to  them  in  their  rcfpeftive  lands : 
and  of  courfe,  as  the  freehold  of  all  lands  muft  necefTarily  reft 
and  abide  fomewhere,  the  law  fuppofed  it  ftill  to  continue  and 
remain  in  the  lord.  Afterwards,  when  thefe  villeins  became 
IjAodern  copyholders,  and  had  acquired  by  cuftom  a  fure  and 
^ndefeaiible  eftate  in  their  lands,  on  performing  their  ufual 

f  ^t«  ^  8|.    1  Iiift.  3S5.  *  )AUt»  €.  Si  §  18.   LUu  §  »04,  5,  ^. 
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.  Ttt^ices,  but  yet  continued  to  be  (tiled  in  tbetr  admiffiottS 
ttnants  at  .the  will  of  the  lord,— the  law  ftill  fuppofed  it  an 
tibfiltdity  to  allow,  that  fnch  as  were  thus  nominally  tenants 
it  will  coold  hate  any  freehold  intereft :  iM  therefore  con- 
tinued and  now  coiitinu^s  to  determine,  that  the  freehold  of 
l^ds  fo  holden  abides  in  the  lord  of  the  ihntof,  and  not  ih 
iht  t^tiznt ;  for  though  he  rea/ly  holds  to  him  and  his  heirs 
for  cvtty  yet  he  is  alfo  /aid  to  hold  at  another's  will.  But 
i^lth  te^ard  to  ceiftain  other  copyholders,  of  free  dr  prHilegcd 
tenure,  which  arc  derived  from  the  anticnt  tenants  in  TiOeih- 
f6^age  *,  and  ar6  not  faid  to  hold  at  the  wi/l  of  tie  lord^  but 
6nly  hccording  to  the  cujlofn  of  the  manor ^  there  \t  no  fuch  ab- 
ility in  allowing  them  to  be  capable  of  enjoying  a  freehold 
bttereft :  and  therefore  the  law  doth  not  fuppofe  th^  freehold 
of  fuch  lands  to  reft  in  the  lord  of  whom  they  are  holdeii, 
but  in  the  tenants  thcmfelves ' ;  who  are  fomctimes  called 
euftomdry  freeholders i  being  allowed  to  have  a  freehold  intefefi^ 
tliough  not  a  freehold  tenure. 

r  ,  j^  ^  HowETER,  in  common  cafes,  copyhold  eftates  are  ftill 
faftked  (for  the  reafons  above-mentioned)  among  tenancies 
if  ^ill )  thoAgh  cuftom,  which  is  the  life  of  the  common 
la^,  ha'd  eftabliftied  a  permanent  property  in  the  copyholders, 
#h6  #ere  iotmtxhj  nothing  better  than  bondmen,  equal  to 
that  oi  the  )otd  htmfelf,  in  the  tenements  hoklen  of  the 
n^Mfof:  naf  fometimes  even  fuperior  $  for  we  may  now  look 
iipdn  a  copyholder  of  ii^eritance,  with  a  fine  certain,  to  be 
fittle  inferior  to  an  abfolute  freeholder  in  point  of  intereft, 
iild  in  Other  refpe£ts»  particularly  in  the  cleatnefs  and  fecn* 
fit^  of  his  titl6,  to  be  frequenfly  in  a  better  fouation* 

III.  An  eftatc  at  fufferance^  is  where  one  comes  into  pof« 
feiBon  of  land  by  lawful  title,  but  keeps  it  afterwards  with* 
out  any  title  at  all.  As  if  a  man  takes  a  leafe  for  a  year,  and, 
after  the  year  is  expired,  continues  to  hold  the  ptemifes 


*  See  page  9S,  fifr.  Litt.  59.  Co.  Copyh.  \  31.  Cro.  jt 

*  Fit*.  J^r.    tie,  eorom.   jro.  atf"  S19.    i  Roll.  Alv.  561*  iVeotr.i43« 
<9«.    1%  Br:  Ahr,  tii.  tufim*  %•  %7'  Csrth.  43».    Lord  Riym.  its5« 
$tM4ge'  fer  r^ir*  z%»  9  R«p.  761   Co. 

without 


without  any  frefh  leave  from  t|ic  owner  of  the  eftate.  Or^ 
if  a  man  maketh  a  le^fe  at  wil^  m\d  dies,  i^i^  eftate  ^  wiU 
i«  thereby  d^terrnined;  but  if  the  tenant  continiijeth  pofleiSQii, 
he  i$  tenant  at  fuS(erance*'(4).  Butj  no  man  can  b^e  tenant  at 
fufferance  ^gainft  the  king,  to  whppi  np  if^bfs,  or  negle^i^ 
in  i^ot  entering  and  ouiling  the  tenant,  is  ever  i^jp.^ted  b]^ 
law :  but  his  tenant,  (o  holding  over^  is  confidered  as  9A 
ablblute  intruder  ^  But^  in  the  cafe  of  a  fubje£t,  thi§  eftate 
^ay  be  deftroyed  whenever  the  true  oW^er  Ihall  ma^^e  ^.i;^ 
%Aual  entry  on  the  l^nds  and  ovft  the  tenant:  for,  h^foiEfi 
f  ntry^  he  cannot  m^nt^in  an  zGtion  of  jtrcfpaf?  againl^  tbfi 
tenant  by  fufferance,  as  he  nyight  againU  a  ftrangerT:  an4 
the  reafon  is,  becaufe  the  tenant  being  once  in  by  a  lawful 
titlc>  the  law  (which  prefumes  no  wrong  in  any  man)  will 
fiippofe  hiBi  to  co&tinue  upon  a  title  equally  lawful ;  unlefs 
die  owner  of  the  land  by  fome  public  and  avowed  a£^,  fuch 
as  entry  is,  will  declare  his  continuance  to  be  tonious,  or^ 
in  common  language,  wrongfuL 

Thus  ftands  the  l;iw,  with  regard  to  tenants  by  fufferance; 
and  Updlocds  are  obliged  in  thefe  cafes  to  make  formal  entries 
ttpoQ  their  lands  *,  and  reciTver  poficQion  by  the  legal  p^ocels  C  ^51  ] 
gf  ey^mt;xif^  and  at  the  uti;no(l,  by  the  common  )^w,  the 
tenant  w«^  boufi4  to  account  for  the  profits  of  the  land  £» 
by  hipi^  detained.  Bu,t  now,  by  ftatute  4  Geo.  II»  c.  a8.  ia 
caie  aay  tenant  ^r  life  or  years,  or  other  perfon  claiming 
onder  or  by  cpUufion  with  fuch  tenant,  fliali  wilfully  hold 
over  after  the  determination  of  the  term,  and  demand  made 
and  nyotice  in  writing  given,  by  him  to  whom  the  remainder 

1 

F  Co.  Lice.  5^  f  Uid. 

*  Iin4.  >  5  Mod.  384. 


(4)  A  Icafe  at  will  being  now  confidered  a  leafc  from  year  ta 
year,  which  cannot  be  vacated  without  half  a  year's  notice  to  <|tiit, 
upon  the  death  of  the,  leffor  the  tenant  cannot  be  ejedted  without 
half  a  year's  notice  from  his  heir.  2  T,  R.  1 59.  And  it  has  alfo 
been  decided,  that  it  is  neceffary  to  give  that  notice  to  the  perfonal 
rcprefentative  of  the  kir«e.  3  fVilf.  25. 

2  or 
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or  rererfion  of  the  premifei  (hall  belong,  for  delivering  th<r 
poflcffion  thdreof  ^  fuch  perfon«  fo  holding  over  or  ktrepin^ 
the  other  out  of  pofleQion,  (hall  pay  for  the  time  he  detain9 
the  lands,  at  the  rate  of  double  their  yearly  valuer  And,  by 
ftatute  II  Geo.  II.  e.  igf.  in  cafe  any  tenant,  having  power 
to  determine  his  leafe,  (hall  give  notice  of  his  intention  tor 
quit  the  premifes,  and  (hall  not  deliver  up  the  poffcflion  at 
the  time  contained  in  fuch  notice,  he  (hall  thenceforth  pay 
double  the  former  renf^  for  fuch  time  as  he  continues  in  po& 
fe(Eon.  Thefe  (latutes  have  almoft  put  an  ttid  to  the  prac«< 
tice  of  tenancy  by  fu£Ferance,  uHlefs  with  the  tacit  confentof 
the  owner  of  the  tenement  (5]. 


(5)  Wliere  a  tenant  has  a  leafe  for  a  term  certain,  and  holdi 
•ver  after  the  expiration  of  it,  it  is  not  neceflary  for  the  landlord 
to  give  him  any  notice  to  quit,  in  ordei;  to  recover  pofleflion  by 
cje^bnent.  i  T.  /^.  53. 16a.  But  if  the  landlord  afterwards  receives 
rent,  or  docs  any  adl  by  which  he  proves  his  affent  to  the  conti* 
nuance  of  the  tenant,  this  turns  the  cQate  at  fufferance  into  a  tenancy 
from  year  to  year.  The  notice  by  4  Geo.  11.  c.  28.  may  he  given 
previous  to  the  end  of  the  term.  BI.  Rep.  1075.  ^^^  ^  fhould  thinly, 
that  It  may  alfo  be  given  afterwards,  though  the  double  valnC 
could  only  be  recovered  from  the  delivery  of  the  aotice,  and  de- 
mand of  poflcffion.  The  double  value  may  be  recovered  though 
it  is  not  mentioned  in  the  notice  to  quit,  i  7*.  R.  53.  The  notice 
by  the  landlord  mult  be  in  writing;  but  that  by  the  tenant,  under 
II  Geo.  II.  c.  19.  may  be  by  parol.  3  Burr*  1603.  The  double 
value  can  only  be  recovered  by  a^on  of  debt;  but  the  double  rent 
may  be  recovered  by  diftrefs  or  otherwife,  like  (ingle  rent* 
I  BU  SIS'  No  length  of  time  is  neceflary  to  the  validity  of  thcfc 
notices  under  the  ilatutes,  to  entitle  the  landlord  to  double  value. 

If  the  tenant  hold  over  after  the  expiration  of  his  term,  or  after 
the  end  of  the  year,  when  he  has  had  a  proper  notice  to  quit,  the 
landlord  may  turn  his  cattle  upon  the  premifes,  but  without  force, 
and  the  cattle  cannot  be  diilrained,  as  -damage  feafant,  by  the 
tenant.  7  7'.J^.43i. 
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CHAPTER     THB     TENTH, 


OF  ESTATES  UPON  CONDITION. 


BESIDES  the  feveral  divifions  of  eftates,  in  point  of 
intereft,  which  we  have  confidered  in  the  three  pre* 
ceding  chapters^  there  is  alfo  another  fpecies  dill  remaining, 
which  is  called  an  eftate  tipon  condition  /  being  fuch  wl^ofit 
exiftence  depends  upon.the  happening  or  not  happening  of 
fome  uncertain  events  whereby  the  eftate  may  be  either  ori* 
ginaliy  created,  or  enlarged,  or  finally  defeated  *•  And  thefis 
conditional  eftates  I  have  chofen  to  referve  till  laft,  becaule 
they  are  indeed  more  properly  qualifications  of  other  eftates, 
than  a  diftin£l  fpeciM  of  themfelves ;  feeing  that  any  quantit]f 
of  intereft,  a  fee,  a  freehold,  or  a  term  of  years,  may  de- 
pend upon  thefe  provifionai  reftri£tions.  Eftates  then  upon 
condition,  thus  underftood,  are  of  two'Xorts:  x.  Eftates 
upon  condition  implied:  2.  Eftates  upon  condition  txpreffed: 
under  which  laft  may  be  included,  3.  Eftates  held  in  vadh 
gagff  or  pfidge :  4.  Eftates  by  JiatuU  merchant  or  Jiatutt 
Jfaple :   5.  Eftates  held  by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  81 
grant  of  an  eftate  has  a  condition  annexed  to  it  infeparably, 
from  it's  eflence  and  conftitution,  although  no  condition  be 
cxpreiTed  in  words.  As  if  a  grant  be  made  t6  a  man  of  ai^ 
office,  generally,  without  adding  other  words ;  the  law 
tacitly  annexes  hereto  a  fecret  condition,  that  the  grantee 
ihall  duly  execute  his  office  ^^  on  breach  of  which  condition 

f  €•,  Utt.  ^01.  }  Lite  ^  37S. 
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it  is  lawful  for  the  grantor^  or  his  heirs,  to  ouft  him,  and 
grant  it  to  another  perfon  ^.  For  an  office,  either  public  or 
private,  may  be  forfeited  by  mif'Ufer  or  mn^ufer^  both  of 
which  are  breaches  of  this  implied  condition,  i.  By  mif^ 
ufery  or  abufe  ^  as  if  a  judge  takes  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  2.  By  non-ufe^t  or  negle£fc; 
which  in  public  offices,  that  concern  the  adminiftration  of 
juftjlqis,  or  the  commonwealth,  is  of  itfelf  9  direct  and  im- 
mediate caufe  of  forfeiture :  but  non-ufer  of  a  prirate  office 
is  no  caufe  of  forfeiture,  unlefs  fome  fpecial  damage  is  proved 
to  be  occafioned  thereby  **.  For  in  the  one  cafe  delay  muft 
neceflarily  be  occafioned  in  the  affairs  of  the  public,  which 
ycquixe  a  conftaot  attention  :  but,  private  officer  not  require 
jng  io  regular  and  unvcnutted  a  fervLce,  the  temporary  iie« 
^BtOt  of  them  is  not  neceffarUy  prodju£live  of  viifchief :  upoo 
nrhich  account  fome  fpecial  lofs  n^uft  be  proved,  in  order  to 
^vacate  thele.  Frapchiijes  ^Mo^  bevig  legal  privileges  in  d^ 
J|^»nds  of  a  fubje^,  ace  held  to  be  g^a;)ted  o^  the  lame  coq- 
dUion  <tf  making  a  proper  «fe  of  them;  and  therefore 
tjb^y  may  be  loft  ai^d  £orjei^;e4>  ^^  pffice^^  either  by  alxife 
Off  by  negkd  •• 

« 
Ufok  the  fame  principle  proceed  all  the  forfeitures  which 

are  given  by  law  of  life  eftstes  and  others ;  for  any  aflbs  done 
by  the  tenant  himself,  that  are  incompatible  with  the  ellate 
which  he  holds«  As  if  tenants  for  life  or  ye^irs  ^nfectflF  a 
ftranger  in  fee-fimple :  thU  is,  by  the  cpmmojn  law,  a  for- 
fieituje  of  their  feveral  eft^te$;  bcin(j;i^  breach  of  the  conditioi^ 
which  the  law  annexes  thei^to,  nwit.  that  they  (hall  not  at- 
tempt to  create  a  greater  eftate  than  they  themfelves  are  en- 
titled to '.  So  if  any  tenants  for  years,  for  life,  or  in  fee» 
commit  a  felony ;  die  king  or  other  lord  of  the  fee  is  eaddcd 
to  have  their  tenements,  becau£s  their  eftate  is  determined  by 
the  breach  of  the  condition,  "  that  they  fliaU  not  commit 
<<  felony,''  which  the  law  tacidy  annexel  to  every  feodal 
donation. 

«  Litt.  §  379-  •  9  Rep.  50. 

^  Co.  Liu.  ft 33*  f  CQ.Lttu»i5.     . 

n.  Am 


Ch,  10#  c/  T  rt  I  N  c  s*  154 

n.  An  eftate  on  conditioA  expreflbd  in  the  grant  itfelf,  it 
mhttc  an  eftate  is  granted,  either  in  fee^fimple  or  otherwife, 
with  an  ezprefs  quali6calion  annexed,  ,Mrhercby  the  eftate 
granted  fhal!  cither  commence,  be  enlarged,  or  be  defeated, 
upon  performance  or  breach  of  fuch  qualification  or  condi-* 
tion  ».  Thefc  conditions  are  therefore  either  precedent^  or 
/uhfiqu$nt.  Precedent  are  fuch  as  muft  happen  or  be  perform* 
<d  before  the  eftate  can  veft  or  be  enlarged  :  fubfequent  are 
fuch,  bj  the  failure  or  non^performance  of  which  an  eftate 
filreadj  Tefted  may  be  defeated.  Thus,  if  an  eftate  for  life 
be  limited  to  A  upon  his  marriage  with  B,  the  marriage  is 
a  precedent  condition,  and  till  that  happens  no  eftate  ^  \i 
vefted  in  A.  Or,  if  a  man  grant  to  his  Icflce  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he 
fliall  have  the  fee,  this  alfo  is  a  condition  precedent,  and  the 
fee4iiDpie  pafleth  not  till  the  hundred  marks  be  paid  K  But 
if  a  man  grant  an  eftate  in  fce-fimple,  referving  to  himfelf 
smd  his  heirs  a  certain  rent  %  and  that,  if  fuch  rent  be  not 
paid  at  the  times  limited,  it  fliaD  be  lawful  for  him  and  his 
heirs  to  reenter,  and  avoid  the  eftate:  in  this  cafe  the 
grantee  and  kis  heirs  have  an  eftate  upon  condition  fubfe- 
quent, wiiich  is  defeafible  if  the  condition  be  not  ftridly 
performed  K  To  this  clafs  may  alfo  be  referred  all  bafe  feesi 
and  fee 'fimples  conditional  at  the  common  law '.  Thus  an 
eftate  to  a  man  and  his  heirs,  tenants  rfthe  tnamr  ofDahy  is 
tn  eftate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor*  And  fo^  if  a  perfonal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is  no  te* 
nement  within  the  ftatute  of  Weftminfter  the  fecond,  it  re- 
mains, as  at  common  law,  a  fee*fimple  on  conditiqn  that  the 
grantee  has  heirs  of  his  body.  Upon  the  fame  principle 
depend  all  the  determinable  eftates  of  freehold,  which  we 
mentioned  in  the  eighth  chapter :  as  durante  viduitate,  f^c.  ; 
chefe  are  eftates  upon  condition  that  the  grantees  do  not 
marry,  and  the  like.     And,  on  the  breach  of  any  of  thefe 

*  Co.  titt.  M>I.  k  Lift,  f  315. 

*  Show.  ParL  Caf.  83,  fife.  »  See  pag.  109,  ixe^  iii, 
'  Co.  Litt  217. 
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fubfcquent  conditions,  by  the  failure  of  thefe  contingencies! 
by  the  grantee's  not  continuing  tenant  of  the  manor  of  Oal^ 
by  not  luving  heir9  of  his  body,  or  by  not  continuing  fok  ; 
the  eftates  which  were  refpe£lively  yelled  in  each  grantee  are 
wholly  determined  and  void, 

A  DISTINCTION  is  howevcr  made  between  a  condition  in 
deed  and  a  limitation^  which  Littleton  ^  denominates  alfo  a 
condition  in  law.  For  when  an  eftate  is  fo  ezpre£sly  confined 
and  limited  by  the  words  of  it's  creation,  that  it  cannot  en- 
dure for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  eftate  is  to  fstil,  this  is  denominated  a  limita* 
iion :  as  when  land  is  granted  to  a  man,  fo  long  as,  he  is  par- 
fon  of  Dale,  or  while  he  continues  unmarried^  or  unM  out 
of  the  rents  and  profits  he  (hall  hav^  made  50a/.  and  the  like% 
In  fuch  cafe  the  eftate  determines  as  foon  as  the  contingency 
happens,  (when  he  ceafes  to  be  parfon,  married  a  wife,  or 
has  received  the  500  A)  and  the  next  fubfequent  eftate,  which 
depends  upon  fuch .  determination,  becomes  immediately 
vefted,  without  any  %Qi  to  be  done  by  him  who  is  next  in 
expe£):ancy.  But  when  an  eftate  is,  ftri&Iy  fpeaking,  upon 
condition  in  deed  (as  if  granted  exprefsly  upon  condition  to  be 
void  upon  the  payment  of  40  /.  by  the  grantor,  orfo  that  the 
grantee  continues  unmarried,  or  provided  he  goes  to  York, 
i^c.  %  the  law  permits  it  to  endure  beyond  the  time  when 
fuch  contingency  happens,  unlefs  the  grantor  or  his  heirs  or 
afligns  take  advantage  of  the  breach  of  the  condition,  and 
.  Aiake  either  an  entry  or  a  claim  in  order  to  avoid  the  eftate  ^ 
Yet,  though  ftrift  words  of  condition  be  ufcd  in  the  creation 
of  the  eftate,  if  on  breach  of  the  condition  the  eftate  be  li- 
mited over  to  a  third  perfon,  and  does^not  immediately  re- 
vert ti  the  grantor  or  his  reprefentatives,  (as  if  an  eftate  be 
granted  by  A  to  B,  on  condition  that  within  two  years  B 
intermarry  with  C,  and  on  failure  thereof  then  to  D  and  his 
heirs,)  this  the  lawconftrues  to  be  a  limitation  and  not  a 

"»  §  380.     I  Inft,  »34,  »  Litt  §  347.    SUt.  1%  Hen.  VIII. 

"  10  Rep.  41.  c.  34« 

^  IM.  42. 

a  condition ; 


condition  "^ :  becaufe,  if  it  were  a  condition,  then,  upon  the 
breach  thereof,  only  A  or  his  reprefentatives  could  avoid  th^ 
eftate  by  entrj)  and  fo  D's  remainder  might  be  defeated  by 
their  negle&ing  to  enter ;  but,  when  it  is  a  limitation,  the 
eftate  of  B  determines,  and  that  of  D  commences,  and  he 
majr  enter  on  the  lands,  the  inftant  that  the  failure  happens. 
So  alfo,  if  a  man  by  his  will  devifes  land  to  his  heir  at  law, 
on  condition  that  he  pays  a  fum  of  money,  and  for  non-pay* 
ment  devifes  it  over,  this  (hall  be  confidered  as  a  limitation  | 
otherwife  no  advantage  could  be  taken  of  the  non-payment^ 
for  none  but  the  heii'  himfclf  could  have  entered  for  a  breach 
of  condition  \ 

In  all  thefe  Inftances,  of  limitations  of  conditions  fubfe-* 
quent,  it  is  to  be  obferved,  that  fo  long  as  the  condition^ 
either  exprefs  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  m»iy  have  an  eftate  of  freehold,  pro- 
vided the  eftate  upon  which  fuch  condition' is  annexed  be  in 
itfelf  of  a  freehold  nature ;  as  if  the  original  grant  exprefs 
either  an  eftate  of  inheritance,  or  for  life,  or  no  eftate  at  all, 
which  is  conftru£tively  an  eAate  for  life.  For  the  breach  of 
thefe  conditions  being  contingent  and  uncertain,  this  uncer-^ 
tainty  preferves  the  freehold  * ; '  becaufe  the  eftate  is  capable  to 
laft  for  ever,  or  at  leaft  for  the  life  of  the  tenant,  fuppofing 
the  condition  to  remain  unbroken.  But  where  the  eftate  is 
at  the  utmoft  a  chattel  intereft,  which  muft  determine  at  ^ 
time  certain,  and  may  determine  fooner,  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  furvivor 
of  them,  fliall  fo  long  live,)  this  ftill  continues  a  mere  chattel, 
and  is  not,  by  fuch  it's  uncertainty,  ranked  among  eftates  of 
freehold. 

These  exprefs  conditions,  if  they  be  impoJ/ibU  at  the  time 
of  their  creation,  or  afterwards  become  impoffible  by  the  a£t 
of  God  or  the  a£l  of  the  feoffor  himfelf,  or  if  they  be  contrary 
to  law,  or  reptigtmnt  to  the  nature  of  the  eftate,  are  v6id. 
In  any  of  which  cafes,  if  they  be  conditions  fubfequent^  that 

4  t  Ventr.  202.  '  Co.  Litt.  41. 

'  Cro.  BUs.  205.    t  Roll.  Abr.  41  t. 
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is,  to  be  performed  after  the  eftate  it  vefted,  die  eftate  fliatl 
become  abfolote  in  the  tenant*  As,  if  a  feoffinent  be  made 
to  a  man  in  fee-fimpic,  on  condition  that  unlefs  he  goes  to 
Rome  in  twenty-foar  hours ;  or  nnlcfs  he  marries  with  Jaoe 
S.  by  fuch  a  day  ;  (within  which  time  the  woman  dies,  or 
the  feoflbr  marries  her  himielf  j)  or  unieiahe  kills  another) 
or  in  cafe  he  aiienes  in  fee  -,  that  then  and  in  any  of  fuch  cafes 
the  eftate  (hall  be  vacated  and  determine :  here  the  condition 
is  Voidf  and  the  eftate  made  abfoliite  in  the  feoffee.  For  he 
hath  by  the  grant  the  eftate  yefted  in  him,  wbich  (hall  not 
be  defeated  afterwards  by  a  condition  either  impoffible,  i!le-» 
gal,  or  repugnant'.  But  if  the  condition  be  prtcedefa  or 
to  bs  performed  before  the  eftate  vefts,  as  a  grant  to  a  man 
that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he  (hlU 
kave  ad  eftate  in  fee ;  here,  the  void  condition  being  pre- 
cedent, the  eftate  which  depends  thereon  is  alio  void,  aad  the 
grantee  (hall  take  nothing  by  the  grant :  for  he  hath  no  eftate 
nntil  the  condition  be  performed  "4 

There  are  fome  eftates  defeaCble  ttpon  condition  fub* 
fcqiieiit,  that  require  a  more  peculiar  notice.     Such  are 

III.  Estates  held  in  vadio,  in  gage,  or  pledge :  which 
are  of  two  kinds,  vhmm  vadium,  or  living  pledge;  and  hmt- 
fttum  vadium,  dead  pledge,  or  mortgage, 

VivuM  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  fnm  (fappofe  zoo/.)  of  anodier ;  and  grants  him  an  eftate, 
as,  of  20/.  per  annum,  to  hold  till  the  rents  and  ptofits  (hall 
fepay  the  fom  fo  borrowed.  This  is  an  eftate  conditioned  to 
be  void,  as  foon  as  fuch  fam  is  raifed.  And  in  this  cafe  the 
land  or  pledge  is  faid  to  be  living :  it  fubfifts,  and  furvives 
the  debt ;  and,  immediately  on  the  difcharge  of  that,  refalts 
back  to  the  borrower  ^.  But  mortuum  vadium,  a  dead  pledge, 
or  mertgage,  (which  is  much  more  common  than  the  other,} 
is  where  a  man  borrows  of  another  a  fpecific  fum  (<•  g.  200/.}, 

«  Co.  Litt.  ao6.  ^  Uld.  105. 

•  Ibid. 
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and  grants  him  an  eftate  in  fee,  on  condition  that  if  he,  the 
mon^(agor»  (hall  repay  the  mortgagee  the  faid  fum  of  aoo  /• 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort«> 
gagor  may  re-enter  on  the  elUte  fo  granted  in  pledge  i  or^ 
a»  is  now  the  more  ufual  way,  that  then  the  mortgagee  (haU 
reeonvey  the  eftate  to  the  mortgagor  :  in  this  cafe  the  land, 
which  is  fo  pot  in  pledge,  is  by  law,  in  cafe  of  non- payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  nK>rc« 
gagor ;  and  the  mortgagee's  eftate  in  the  lands  is  then  no 
longer  conditional,  but  abfolute.  But,  fo  long  as  it  con- 
tinues conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  ia 
called  tenant  in  mortgage  \  But,  as  it  was  formerly  a 
doubt  y,  whether,  by  taking  fuch  eftate  in  fee,  it  did  not 
become  liable  to  the  wife's  dower,  and  other  incumbrances^ 
of  the  mortgagee,  (though  that  doubt  has  been  long  ago  over- 
ruled by  our  courts  of  equity  *,}  it  therefore  became  ufual  lo 
grant  only  a  long  term  of  years  by  way  of  mortgage  i  with 
condition  to  be  void  on  re- payment  of  the  mortgage- money : 
which  courfe  has  been  Gnce  pretty  generally  continued^ 
principally  becaufe  on  the  death  of  the  mortgagee  fuch  term 
becomes  refted  in  his  perfonal  reprefentatives,  who  alone  are 
entitled  in  equity  to  receive  the  money  lent,  of  whatever  na« 
ture  the  mortgage  may  happen  to  be. 

As  foon  as  the  eftate  is  created,  the  mortgagee  may  im«* 
mediately  enter  on  the  lands }  but  is  liable  to  be  difpoflefled^ 
upon  performance  of  the  condition  by  payment  of  the  mort* 
gage-money  at  the  day  limited.  And  therefore  the  ufual  way 
is  to  agree  that  the  mortgagor  fliall  hold  the  land  till  tl\e  day 
affigned  for  payment  i  when,  in  cafe  of  failure,  whereby  the 
eftate  becomes  abfolute,  the  mortgagee  may  enter  upon  it 
and  take  pofleffiony  without  any  poffibiltty  at  kvfy  of  being 
afterwards  evided  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here,  again  the  courts  of  equity  in- 
terpofe  \  and,  though  a  mortgage  be  thus  forfeited,  and  the 

*  Litt.  S  31S*  *  Hsr^  46i» 
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eftate  abfolutely  vefted  in  the  mortgagee  at  the  common  law, 
yet  they  will  confider  the  real  vahie  of  the  tenements  com«> 
pared  with  the  fum  borrowed.     And,  if  the  eftate  be  of 
greater  value  than  the  fum  lent  thereon,  they  will  allow  the 
mortgagor  at  any  reafonable  time  to  recall  or  redeem  his 
eftate  ( i } ;  paying  to  the  mortgagee  his  principal,  intercft,  and 
expcnfes  :  for  otherwife,  in  ftridnefs  of  law,  an  eftate  worth 
I  coo/,  might  be  forfeited  for  non  payment  of  loo/.  or  a 
lefs  fum.      This  reafonable  advantage,   allowed  to  mort- 
gagors, is  called  the  equity  of  redemption :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  pofleiBon  of 
his  eftate,  to  deliver  it  back  and  account  for  the  rents  and 
profits  received,  on  payment  of  his  whole  debt  and  Intereft  ; 
thereby  turning  the  mortuum  into  a  kind  of  vivum  vadium. 
Buts  on  the  other  hand,  the  mortgagee  may  either  compel 
the  fale  of  the  eftate,  in  order  to  get  the  whole  of  his  money 
'immediately ;  or  elfe  call  upon  the  mortgagor  to  redeem  his 
eftate  prefently,  or  in  default  thereof,  to  be  for  evcrforec/o/ed 
from  redeeming  the  fame ;  that  is,  to  lofe  his  equity  of  re- 
demption without  poflibility  of  recall.     And  alfo,  in  Tome 
cafes  of  fraudulent  mortgages  *,  the  fraudulent  mortgagor 
forfeits  all  equity  of  redemption  whatfoever  (2).  It  is  not  how- 

•  StJt.  4&5  W.  &  M.  c.  16. 

( 1 )  In  general  if  the  mortgagee  has  been  twenty  ycaiip  ji)  pof- 
fcifion,  the  court  of  chancery,  in  conformity  to  t^e  time  of  bring- 
ing an  ejectment,  will  not  permit  tbp  mortgagor  ^o  redeem,  unlefs 
during  part  of  the  time  the  iportgagor  has  been  an  infant  or  a  mar- 
ried woman  ;  or  unlefs  the  mortgagee  admits  he  holds  the  eftate  as 
a  mortgage  ;  or  he  has  kept  accounts  upon  it  and  treated  it  as  re- 
deemable within  twenty  years ;  or  there  is  fome  other  fpecial  cir- 
cumftance,  which  forms  an  exception  to  the  general  rule.  Eq,  Ca. 
•^ir.  313.  2  Bro.  399.  a  Vefjvn*  83.  Where  two  different 
cftates  arc  mortgaged  by  the  owner  to  the  fame  perfon,  one  cannpt 
|)e  redeemed  without  the  other.    Amb.  733. 

[2)  By  the  4  &  5  W.  &  M.  if  any  perfon  mortgages  his  eftatf, 
and  does  not  prcvioufly  inform  the  mortgagee  in  writing  of  a  prior 
fportgage,  or  of  any  judgment  or  incumbrance,  which  he  has 
yojuntarily  brought  upon  the  eftate,  the  mortgagee  (ball  hold  the 

•         ^       *  '      cftat9 
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ever  uFual  for  mortgagees  to  take  pofleffion  of  the  mortgaged 

eftate,  unlefs  where  the  fecurity  is  precarious,  or  fmall ;  or 

where  the  mortgagor  neghSts  even  the  payment  of  intereft  : 

when  the  mortgagee  is  frequeqtly  obliged  to  bring  an  eje£t-    . 

ment  (3),  and  take  the  land  into  his  own  hands  in  the  nature  of 

a  pledge,  or  the  pignus  of  the  Roman  law :   whereas,  while 

it  remains  in  the  hands  of  the  mortgagor,  it  more  rcfembles 

their  hypotheca^  which  was  where  the  poflefFion  of  the  thing 

pledged  remained  with  the  debtor  ''•    But,  by  ftatute  7  Geo, 

U.  c.  20.  after  payment  or  tender  by  the  mortgagor  of  prin* 

cipal,  intereft,  and  cods,  the  mortgagee  can  maintain  no 

eje£lment  \  but  may  be  compelled  to  re-aflSgn  his  fecurities. 

In  Glanvifs  time,  when  the  univerfal  method  of  conveyance 

was  by  livery^of  feifin  or  corporal  tradition  of  the  lands,  no 

gage  or  pledge  of  lands  w^as  good  unlefs  pofleflion  was  alfo  f  160  ] 

delivered  to  the  creditor  \  ^^ft  non  foquatur  ipjiiis  vadii  tra^ 

*•  diiioi  curia  domini  regis  hujufmodi  privaias  convetitiones  tueri 

•*  mnfolet ;"  for  which  the  reafon  given  is,  to  prevent  fub- 

fequent  and  fraudulent  pledges  of  the  fame  land :  <'  cum  in  tali 

**  cofu  pqffit  eadem  res  pluribus  aliis  creditoriius  turn  prius  turn 

«*  pofterius  invadiari  *."     And  the  frauds  which  have  arifcn, 

fince  the  exchange  of  thefe  public  and  notorious  conveyances 

^  Pj^wrif  afpelU/t99t  *tfm  prcfrit  rem  apptlUtiont  contmri  Mcim$,    Jnft.  /.  ^* 

C9nt':neri  dkimtitf  quaefimul  etiam  traditur  t,  6.  ^7. 

truiitw'u  Ai  emny  ^MStJint  traJitiom  nuda  *  /.  IQ.  c,  t» 

envtntmi  teneturt   frcfrie    bypotbecM  \ 

eftate  at  an  abfolute  purchafer  free  from  the  equity  of  redemption 
of  the  mortgagor. 

(3)  The  mortgagee  is  not  now  obliged  to  bring  an  ejeftment 
to  recover  the  rents  and  profits  of  the  eftate,  for  it  has  been  deter^ 
mined  that  where  there  is  a  tenant  in  poflcfliony  by  a  leafc  prior  to 
the  mortgage,  the  mortgagee  may  at  any  time  give  him  notice  to 
pay  the  rent  to  him  ;  and  he  may  didrain  for  all  the  rent  which  is 
due  at  the  time  of  the  notice,  and  alfo  for  all  that  accrues  after- 
wards. Mofs  T.  Galiimorff  Doug,  266.  The  mortgagor  has  no 
Intereft  in  the  premifes,  but  by  the  mere  indulgence  of  the  mort* 
gagee ;  he  has  not  even  the  eftate  of  a  tenant  at  will,  for  it  is  held 
he  may  be  prevented  from  carrying  away  the  emblements,  or  the 
^rops  which  he  himfelf  hat  fown.     lb. 

N  4  for 
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for  moire  private  and  fecret  bargains,  have  wtYL  etinced  th^ 
wifdom  of  our  antient  law  (4). 

IV.  A  Fourth  fpccics  of  cftatcs,  dcfeafiblc  on  condition 

fubfequent,  are  thofe  held  hy  ^atute  met  chanty  zni  JIatute 

fiapU;   which  are  very  nearly  related  to  the  wjum  vadium 

(4)  It  has  been  fafd  by  a  learned  judge  to  be  an  eftabliflied  rule 
of  equity,  that  a  fecond  mortgagee,  who  has  the  title  deeds  without 
notice  of  any  prior  incumbrance,  fh^ll  be  preferred,  becaufe  if  a 
snortgagee  lend  money  upon  real  property  without  taking  the  title 
deeds,  he  enables  the  mortgagor  to  commit  a  fraud,  i  T.  R.^^t* 
But  lord  Thurlow  afterwards  obferved  upon  this,  that  he  did  not 
conceive  that  the  not  taking,  the  deeds  was  alone  fufficient  to  poft* 
pone  the  fiHt  mortgagee  j  if  it  were  fo,  there  could  be  no  fuch  thing 
as  a  mortgage  of  a  reverfion  $  and  he  held  that  the  fecond  mortga^ 
gee  in  poffeffion  of  the  title  deeds,  was  preferred  only  in  cafes  where 
the  firfl  had  been  guilty  of  fraud  or  of  grofs  negligence.  2  Bro.  653. 

But  I  ihould  be  inclined  to  think  that  fraud  or  grofs  negligence 
would  be  prefiimed,  unlefs  the  firft  mortgagee  could  fhew  that  it 
was  impoifible  for  him  to  obtain  the  poffefiion  of  the  tide  deeds,  or 
that  he  had  ufed  all  due  and  neceflary  diligi^nce  for  that  purpofe. 

Whatever  may  be  the  value  of  the  eftate,  it  is  of  great  import* 
ance  to  thofe  who  lend  money  upon  real  fecurity,  to  be  certain  that 
there  is  no  prior  mortgage  upon  the  eilate ;  for  it  has  been  long 
fettled,  that  if  a  third  mortgagee,  who  at  the  time  of  his  mortgage 
had  no  notice  of  the  fecond,  purcbafes  the  firft  mortgage  even  pend« 
ing  a  biU^ed  by  the  fecand  to  redeem  the  firft,  both  the  firft  and 
third  mortgages  Ihall  be  paid  out  of  the  eftate,  before  any  (hare  of 
it  c*an  be  appropriated  to  the  fecqnd :  the  reafop  afligncd  is,  that 
the  third,  by  thus  obtaming  the  legal  eftate,  has  both  law  and  equity 
pn  his  fide,  which  fuperfede  the  equity  of  the  fecond.  And  even 
lord  Hale  held  it  right,  that  the  third  ihould  feife  what  he  called  the 
tcJfvla  in  naufragio,  a  plank  in  the  fhipwreck,  and  thus  lestve  the 
fecond  to  perifh.  But  a  fubfequent  mortgagee  can  obtain  no  ad- 
vantage over  a  pnor  one,  if  at  the  time  of  lending  his  money,  he 
had  notice  of  the  prior  incumbrance,  i  T.  R.  763.  But  among 
mortgagees,  where  none  has  the  legal  eftate,  the  rule  in  equity  iSf 
qui  prior  eft  tempore^  potior  eft  jure,    2  P*  fVms,  491.    i  Bre.  63. 

As  this  is  the  equity  vvhichisintelligible  to  ordinary  underftandings, 
if  it  wp-e  not  prefumptuous  to  re^cfi  a  cenfure  upon  a  dodrine  fo 

long 
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before-mentioned,  or  eftate  held  till  the  profits  thereof  Ibatt 
difcharge  a  debt  liquidated  or  afcertained.  For  both  tlitf 
ftatute  merchant  and  ftatute  ftaple  are  fecuritics  for  money; 
the  one  entered  into  before  the  chief  magiftrate  of  fome  trad* 
ing  town»  purfuant  to  the  (latute  13  £dw«  I.  dt  trurcatoribus^ 
and  thence  called  a  ftatute  merchant ;  the  other  purfuant  to 
the  ftatute  27  Edw.  III.  c.  9.  before  the  mayor  of  the  ftaple, 
that  is  to  fay,  the  grand  mart  for  the  principal  commoditiea 
or  manufadures  of  the  kingdom^  formerly  held  by  a£^  of 
parliament  in  certain  trading  towns ',  from  whence  this  fo« 
curity  is  called  a  ftatute  ftaple.  They  are  both,  I  fay,  fecu* 
rities  for  debts  acknowleged  to  be  due  ;  and  originally  per- 
mitted only  among  traders,  for  the  benefit  of  commerce; 
whereby  not  only  the  body  of  the  debtor  may  be  imprifoned, 
and  his  goods  feifed  in  fatisfa£lion  of  the  debt,  but  alfo  hit 
lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  fiAtisfied  :  and,  during 
fuch  time  as  the  creditor  fo  holds  the  lands,  he  is  tenant  by 
ftatute  merchant  or  ftatute  ftaple.  There  is  alfo  a  fimilar 
fecurity,  the  recognizance  in  the  nature  of  a  ftatute  ftaple^ 
acknowleged  before  either  of  the  chief  juftices,  or  (ont  of 
term ,  before  their  fubftitutes,  the  mayor  of  the  ftaple  at 
Weftminfter  and  the  recorder  pf  London ;  whereby  the  be* 
nefit  of  this  mercantile  tranfadion  is  extended  to  all  the  king's 
fubje&s  in  general,  by  virtue  of  the  ftatute  23  Hen.  VIIL 
c.  6.  amended  by  8  Geo.  L  c.  25.  which  dire£l  fuch  re* 
cognizances  to  be  enrolled  and  certified  into  chancery.  But 
ihefe  by  the  ftatute  of  frauds,  29  Car.  II,  c,  3.  are  only 
binding  upon  the  lands  in  the  hands  of  bona  fide  purchafors, 

'^  See  book  1.  c.  8. 


long  fandioned  by  illuftrious  names,  it  might  be  obfenred  that  the 
equity  of  the  fecond  ought  to  have  outweighed  both  the  law  and 
equity  of  the  third ;  for  it  can  hardly  be  reconciled  with  fubftantial 
juftice,  that  the  third  by  any  contrivance  or  combination  (hoold  be 
permitted  to  run  away  with  the  whole  eftate,  and  to  leave  nothin|p 
to  the  fecond,  who  had  fairly  and  honeftly  advanced  his  property. 
fiut  this,  if  wrong,  can  only  be  correded  by  the  authoiity  of  the 
If^flature^ 

from 
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from  the  day  of  tlieir  enrolment,  which  is  ordered  to  be 
marked  on  the  record  (5}. 

V*  Akother  fimilar  conditional  eftate,  created  by  opera* 
tion  of  law,  for  fecurity  and  fatisfaAion  of  debts,  is  called  an 
[  \6i  3  eftate  by  elegit.  What  an  elegit  is,  and  why  fo  called,  will 
be  explained  in  the  third  part  of  thefe  commentaries.  At 
prefent  I  need  only  mention,  that  it  is  the  name  of  a  writ, 
founded  on  the  ftatute*  of  Weftm.  a.  by  which,  after  a 
plaintiff  has  obtained  judgment  for  his  debt  at  law,  the  fheriff 
gives  him  poiTeffion  of  one  half  of  the  defendant's  lands  and 
tenements,  to  be  occupied  and  enjoyed,*  until  hisr  debt  and 
damages  are  fully  paid :  and,  during  the  time  he  fo  holds 
them,  he  is  called  tenant  by  elegit.  It  is  eafy  to  obferve,  that 
this  is  alfo  a  mere  conditional  eftate,  defeafible  as  foon  as  the 
.debt  is  levied.  But  it  is  remarkable,  that  the  feodal  reftraints 
of  alienating  lands,  and  charging  them  with  the  debts  of  the 
€wner»  were  foftened  much  earlier  and  much  more  effeftuatly 
for  the  benefit  of  trade  and  commerce,  than  for  any  other 
confideration.  Before  the  ftatute  of  quia  empiores^y  it  Is  ge- 
jierally  thought  that  the  proprietor  of  lands  was  enabled  to 
alienate  no  more  than  a  moiety  of  them :  the  ftatute  there- 
fore of  Weftm.  2.  permits  only  fo  much  of  them  to  be  affe£t- 
ed  by  the  procefs  of  law,  as  a  m^n  was  capable  of  alienating 
by  his  own  deed.  But  by  the  ftatute  de  mercaioribus  (pafletf 
in  the  fame  year^)  the  whole  of  a  man's  lands  was  liable  to 
be  pledged  in  a  ftatute  merchant,  for  a  debt  contracted  in 
trade ;  though  only  half  of  them  was  liable  to  be  taken  in 

execution  for  any  other  debt  of  the  owner, 

•» 

I  SHALL  conclude  what  I  had  to  remark  of  thefe  eftate99 
by  ftatute  merchant,  ftatute  ftaple,  and  elegit^  witli  the  ob-  ^ 
fervation  of  fir  Edward  Coke  '^,  <^  Thefe  tenants  have  un- 
<<  certain  interefts  in  lands  and  tenements,  and  yet  they  hav6 
<<  but  chattels  and  no  freeholds ;"  (which  makes  them  an 

«  i5Edw.  I.  c.  iS.  •  ijEdw.  I. 

''  li  Edw.  I.  ^  I  Inft.  42y  43. 

/     (5)  Thefe  eftatcs  9re  fometimes  referred  to  in  argument^  but 

^c  now  unknown  in  pra£lice* 

exceptioa 
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exception  to  the  general  rule)  <<  becaufe  thougli  they  may 
^<  hold  an  eftate  of  inheritance,  or  for  life,  ut  liberum  tene" 
«<  fuentswt,  until  their  debt  be  paid  ;  yet  it  (hall  go  to  their 
<<  executors :  for  ut  is  fimilitudinary ;  and  though,  to  recover 
^<  their  eftates,  they  (hall  have  the  fame  remedy  (by  aflife)  as 
<<  a  tenant  of  the  freehold  (hall  have^  yet  it  is  but  the  (imili-  [  t6i^ 
<<  tude  of  a  freehold,  and  nullum  Jtmile  'eft  idtm^  This  in* 
deed  only  proves  them  to  be  chattel  intcrefts,  becaufe  they 
go  to  the  executors,  whieh  is  inconfiftent  with  the  nature  of 
a  freehold:  but  it  does  not  a(Egn  the  reafon  why  thefe  eftates,  ' 
in  contradiftinAion  to  other  uncertain  interefts,  (haU  veft  in 
the  executors  of  the  tenant  and  not  the  heir ;  which  is  pro- 
bably owing  to  this  :  that,  being  a  fecurity  and  remedy  pro- 
vided for  perfonal  debts  due  to  the  dcceafed,  to  which  debts 
(he  executor  is  entitled,  the  law  has  therefore  thus  direAed 
their  fuccelfion ;  as  judging  it  reafonable,  from  a  principle 
of  natural  equity,  that  the  fecurity  and  remedy  (hould  be 
vefted  in  thofe  to  whom  the  debts  if  recovered  would  be* 
long.  For,  upon  the  fame  principle,  if  lands  be  devifed  to 
^  man's  executor,  until  out  of  their  profits  the  debts  due 
from  the  teftator  be  difcharged,  this  intereft  in  the  lands 
(hall  b^  a  chattel  intereft,  and  on  the  death  of  fuch  executor 
(ball  go  to  his  executors^ :  becaufe  they,  being  liable  to  pay 
the  original  teftator's  debts,  fo  far  as  his  aflcts  will  extend, 
are  in  reafon  entitled  to  poflefs  that  fund,  out  of  which  he 
)ias  4ire£ted  them  to  be  paid. 

>  The  words  of  the  ftatute  ii  aur*     «  ma;t,^* 
tatoribus  are,  **  pmjft  porter  bref  dtno^'        ^  Co*  Lict.  43^ 
ff^li  it£iipH€jai^Jkumdtfrankt9n€» 
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OF    ESTATES    IN    POSSESSION, 
REMAINPER,   and   REVERSION, 


HITHERTO  we  have  confidered  eftates  folely  with 
regard  to  their  duration,  or  the  quantity  •f  interefi 
which  the  owners  have  therein.  We  are  now  to  confidcr 
them  in  another  view ;  with  regard  to  the  time  of  their  enjoys 
mentf  when  the  adual  pernancy  of  the  profits  (that  is,  the 
taking,  preception,  or  receipt,  of  the  rents  and  other  ad- 
vantages arifing  therefrom)  begins.  Eftates  therefore,  with 
rtfye€t  to  this  confideration,  may  either  be  vEipoffeffiony  or  in 
txpeBancy :  and  of  expediancies  there  are  two  forts  ;  one 
created  by  the  2Et  of  the  parties,  called  a  remainder  i  the 
other  by  z6t  of  law»  and  called  a  reverfion. 

I.  Of  eftates^  in  poffeflon,  (which  are  fometimes  called 
eftates  executed,  whereby  a  prefent  intereft  pafles  to  and  re* 
fides  in  the  tenant,  not  depending  on  any  fubfequent  circum- 
ftance  or  contingency,  as  in  the  cafe  of  eftates  executery,) 
there  is  little  or  nothing  peculiar  to  be  obferved.  All  the 
eftates  we  have  hitherto  fpol^cn  of  are  of  this  kind ;  for,  in 
laying  down  general  rules,  we  ufually  apply  them  to  fuch 
eftates  as  are  then  a£lually  in  the  tenant's  pofleffion.  But 
the  dodrine  of  eftates  in  eipe£lancy  contauns  fome  of  the 
niceft  and  moft  abftrufe  learning  in  the  Englifli  law.  Thefe 
will  therefore  require  a  minute  dificuSoni  an^^  demand  fome 
degree  of  attention.  ' 
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II.  Am  eftate  then  in  remaladcr  may  be  defined  tQ  be,  an 
eilate  limited  to  take  effe&  and  be  enjoyed  after  another  eftate 
is  determined. '  As  if  a  man  feifed  in  fee-fimple  granteth 
lands  to  A  for  twenty  yearsy  and»  after  the  determination  of 
the  faid  term,  then  to  B  and  his  heirs  for  eter :  here  A  is  te« 
nant  for  years,  remainder  to  B  in  fee.  In  the.firft  place  an 
eftate  for  years  is  created  or  canrodontof  the  fee,  and  given 
to  A  i  and  the  refidue  dr  remainder  of  it  is  given  to  B.  B«t 
both  thefe  interefts  are  in  hSi  only  one  eftate ;  the  prefenc 
term  of  years  and  the  remainder  afterwards,  when  added  to* 
gethcr,  being  eqUal  only  to  one  eftate  in  fee*.  They  are  in« 
deed  difitrent  ^ort/,  but  they  oonftitnte  only  one  ti/ik/f  ••  they 
are  carved  out  of  one  and  the  fame  inheritance:  they  art 
both  createdp  and  may  both  ful^fift,  together  \  the  one  in 
pofieffion,  the  other  in  expediaucy.  So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
faid  term  to  B  for  life ;  and  after  the  determination  of  B'a 
eftate  for  life,  it  be  limited  to  C  and  his  heirs  for  ever :  this 
maJces  A  tenant  for  years,  with  remainder  to  B  for  life,  re* 
mainder  over  to  C  in  fee.  Now  here  the  eftate  of  ioherita.nce 
undergoes  a  divifion  into  three  portions ;  there  is  firft  A's 
eftate  for  years  carved  out  of  it;  and  after  that  B*s  eftate  for 
life  ;  and  then  the  whole  that  remains  b  limited  to  C  and 
his  heirs.  And  here  alfo  the  firft  eftate,  and  both  the  re* 
mainders,  for  life  and  in  fee,  are  one  eftate  only  \  being  nothing 
but  parts  or  portions  of  one  entire  inheritance }  and  if  there 
were  a  hundred  remainders,  it  would  ftill  be  the  fame  thing : 
upon  a  principle  grounded  in  mathematical  truth,  that  all 
the  parts  are  equal,  and  no  more  than  equal,  to  the  whole. 
And  hence  alfo  it  is  eafy  to  colle£ly  that  no  remainder  can 
be  limited  after  the  grant  of  an  eftate  in  fee*fimple  ^ :  becaufe 
a  fee-fioiple  is  the  higheft  and  largeft  eftate,  that  a  fubje£t  is 
capable  of  enjoying ;  and  he  that  is  tenant  in  fee  hath  in  him 
the  moboU  of  the  eftate :  a  remainder  therefore,  which  is  only 
a  portion,  or  refiduary  part^  of  the  eftate,  cannot  be  referved 
after  the  whole  is  difpofed  of.     A  particular  eftate,  with  all 

•  Co.  Litt.  143.  ^  Plowd.  29.   Vaugh.  269. 
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the  remainders  incpedaflt  thereon,  is  only  one  fee-fimple;  as 
40/.  b  part  of  loe/.  and  60  L  is  the  remainder  of  it :  wbere-» 
fore^  after  a  fee-fimple  once  veiled^  there  can  no  more  be  a 
remainder  limited  thereon,  than  after  the  whole  100  A  is  ap-^ 
propriated  there  can  be  any  refidoe  fubflfting. 

Thus  much  being  premifed,  we  (hall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  ob- 
fenred  in  the  creation  of  remainders^  and  the  reafons  upon 
which  thofe  rules  are  founded* 

f  •  And,  firft,  there  muft  neceffarily  be  fome  particular 
cftate,  precedent  to  the  eftate  in  remainder  ^  As,  an  eftate 
for  years  to  A,  remainder  to  B  for  life  $  or,  an  eftate  for  life 
to  A,  remainder  to  B  in  tail.  This  precedent  eftate  is  called 
the  particular  eftate,  as  being  only  a  fmall  part,  ox  particuia^ 
of  the  inheritance ;  the  refidue  or  remainder  of  which  is 
granted  over  to  another.  The  ncceffity  of  creating  this  pre- 
ceding particular  eftate,  in  order  to  make  a  good  remainder, 
arifes  from  this  plain  reafon ;  that  rtmainder  is  a  relative  ex- 
preffion,  and  implies  that  fome  part  of  the  thing  is  previoufly 
difpofed  of:  for  where  the  whole  is  conveyed  at  once,  there 
cannot  poflibly  exift  a  remainder ;  but  the  intereft  granted^ 
whatever  it  be,  will  be  an  eftate  in  pofleffion. 

An  eftate  created  to  commence  at  a  diftant  period  of  time,  ' 
without  any  intervening  eftate,  is  therefore  properly  no  re- 
mainder :  it  is  the  whole  of  the  gift,  and  not  a  refiduary  part. 
And  fuch  future  eftates  can  only  be  made  of  chattel  intercfts, 
which  were  confidered  in*  the  light  of  mere  contrads  by  the 
antient  law  **,  to  be  executed  either  now  or  hereafter,  as  the 
contraAing  parties  (hould  agree ;  but  an  eftate  of  Freehold 
muft  be  created  to  commence  immediately.  For  it  is  an  antient 
rule  of  the  common  law,  that  an  eftate  of  freehold  cannot  be 
created  to  commence  infuturos  but  it  ought  to  take  effeA. 
prefently  either  in  pofleflion  or  remainder' :  becaufeat  com- 

«  Co.  Litt.  49.    Plowd.  2$,  •  5  Rep.  94. 
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mon  law  no  freehold  in  lands  could  pafs  without  Itveiy  of 
feilin ;  which  muft  operate  either  immediately,  or  not  at  alU 
It  would  therefore  be  contradictory,  if  an  eftate,  which  is 
not  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  pofleflion.  Therefbre^ 
though  a  leafe  to  A  for  feven  years,  to  commence  from  next 
Michaelmas,  is  good ;  yet  a  conveyance  to  B  of  lands,  to 
hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  years 
next  enfuing,  is  void.  So  that  when  it  is  intended  to  grant 
an  eftate  of  freehold,  whereof  the  enjoyment  fliali  be  defer- 
red till  a  future  time,  it  is  ncceflary  to  create  a  previous  par* 
ticular  eftate,  which  may  fubfift  till  that  period  of  time  is 
completed)  and  for  the  grantor  to  deliver  immediate  poflef- 
(ion  of  the  land  to  the  tenant  of  this  particular  eftate,  which 
is  conftrued  to  be  giving  poflefiion  to  him  in  remainder,  fince 
hts  eftate  and  that  of  the  particular  tenant  are  one  and  the 
fame  eftate  in  law.  As,  where  one  leafes  to  A  for  three  years» 
with  remainder  to  B  in  fee,  and  makes  livery  of  feifin  to  A; 
here  by  the  livery  the  freehold  is  immediately  created,  and 
vefted  in  B,  during  the  continuance  of  A's  term  of  years. 
The  whole  eftate  pafles  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder- man  is  feifed  of  his  remainder 
at  the  fame  time  that  the  termor  is  pofiefled  of  his  temu 
The  enjoyment  of  it  muft  indeed  be  deferred  till  hereafter; 
but  it  is  to  all  intents  and  purpofes  an  eftate  commencing  m 
praefenii,  though  to  be  occupied  and  enjoyed  infuturo. 

As  no  remainder  can  be  created  without  fuch  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  tofup^ 
port  the  remainder.  But  a  leafe  at  will  is  not  held  to  be  fuch 
a  particular  eftate,  as  will  fupport  a  remainder  over^  For 
an  eftate  at  will  is  of  a  nature  fo  flender  and  precarious^  that 
it  is  not  looked  upon  as  a  portion  of  the  inheritance  $  and  a 
portion  muft  firft  be  taken  out  of  it,  in  order  to  oonftitute  a 
remainder.  BeCdes,  if  it  be  a  freehold  remainder,  livery  of 
feifin  muft  be  given  at  the  time  of  it's  creation;  and  the 
entry  of  the  grantor,  to  do  this,  determines  the  eftate  at  will 

^  8  Rep.  75« 
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i&  the  verj  milant  in  which  it  b  made':  of>  if  the  remaunder 
be  a  chattel  intereft,  though  perhaps  the  deed  of  creatioo 
might  operate  as  %futur€  contrail^  if  the  tenant  for  years  be  a 
party  to  it,  yet  it  is  void  by  way  of  remainder :  for  it  is  a  fo» 
parate  independent  contrail,  di(lin£l  from  the  precedent  eftate 
at  will)  and  every  remainder  muft  bepart  of  one  and  the  fame 
eftate,  out  of  which  the  preceding  particular  tftate  is  taken  ^« 
And  hence  it  is  generally  true,  that  if  the  particular  eftate  is 
Toid  in  it's  creation,  or  by  any  means  is  defeated  afterwardSy 
the  remainder  fupportbd  thereby  fhall  be  defeated  alfo':  as 
where  the  particular  eftate  is  an  eftate  for  the  life  of  a  periba 
not  in  ejje^\  or  an  eftate  for  life  upon  conditioHf  on  breach  of 
which  condition  the  grantor  enters  and  avoids  the  eftate '^  i^ 
either  of  thefe  cafes  the  remainder  over  is  void* 

2.  A  SECOND  rule  to  be  obferved  is  this;  that  the  re-* 
nainder  muft  commence  or  pafs  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  eftate'".  As,  where 
there  is  an  eftate  to  A  for  life,  with  remainder  to  B  in  fee ; 
here  B's  remainder  in  fee  paffes  from  the  grantor  at  the  fame 
time  that  fciftn  is  delivered  to  A  of  his  life  eftate  in  pofleflion. 
And  it  is  this,  which  induces  theneceftity  at  common  law  of 
livery  of  feifin  heing  made  on  the  particular  eftate,  when* 
ever  a  freehold  renuinder  is  created.  For>  if  it  be  limited 
even  on  ap  eftate  for  years,  it  is  neceflary  that  the  leflee.for 
years  (hould  have  livery  of  feifin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor ;  otherwife  the  remain- 
der is  void  '•  Not  that  the  livery  is  neceflary  to  ftrengthea 
the  eftate  for  years;  but,  as  livery  of  the  land  is  requifite  to 
conrey  the  freehold,  and  yet  cannot  be  given  to  him  in  re* 
mainder  without  infringing  the  pofiefiion  of  the  leflee  for 
years,  therefore  the  law  allows  fuch  livery,  made  to  the  te- 
nant of  the  particular  eftate,  to  relate  and  inure  to  him  in 
remainder,  as  both  are  but  one  eftate  in  law'*i, 

«  Dyer.  x8.  *  1  Joo.  58. 

"*  Raym.  X51,  •»  Litt.  \  671.    Plowd.  sj. 

*  <:o.  Litt.  498.  ■  titt.  §  60. 

*  X  Roll.  Abr.  415.  ^  Co.  Litt.  49* 
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3.  A  ItliRD  rule  refpeding  remainders  is  this;  that  the 
^mainder  muft  veft  in  the  grantee  during  the  continuance  of 
the  particular  eftate,  or  eo  inftanti  that  it  determines  '•  As> 
If  A  be  tenant  for  life,  remainder  to  B  in  tail ;  here  B's  re- 
iliainder  is  vcfted  in  him^  at  the  creation  of  the  particular 
eftate  to  A  for  life ;  or,  if  A  and  B  be  tenants  for  their  joint 
lites,  remainder  to  the  furvivor  in  fee }  here,  though  during 
their  joint  lives  the  remainder  is  vefted  in  neither,  yet  on  the 
death  of  either  of  them,  the  remainder  vefts  inftantly  in  the 
funrivor:  wherefore  both  thefe  are  good  remainders.  But^ 
if  an  eftate  be  limited  to  A  for  life^  remainder  to  the  eldeifc 
ion  of  B  in  tail^  and  A  dies  before  B  hath  any  fon ;  here 
the  remainder  will  be  void,^  for  it  did  not  veft  in  any  one 
during  the  continuance,  nor  at  the  determination,  of  the  par* 
ticular  ellate :  and,  even  fuppoGng  that  B  fhould  afterwards 
have  t  fon,  he  (hall  not  take  by  this  remainder ;  for,  as  it 
did  not  veft  at  or  before  the  end  of  the  particular  eftate,  it 
never  can  veft  at  all,  but  is  gone  for  ever  "i.  And  this  de- 
pends upon  the  principle  before  laid  down,  that  the  precedent 
particular  eftate,  and  the  remainder,  are  one  eftate  in  law  ; 
they  muft  therefore  fubfift  and  be  in  ejfe  at  one  and  the  fame 
inftant  of  time,  either  during  the  continuance  of  the  firft 
eftate  or  at  the  very  inftant  when  that  determines,  fo  that 
no  other  eftate  can  poffibly  come  between  them.  For  there 
can  be  no  intervening  eftate  between  the  particular  eftate^* 
and  the  remainder  fupported  thereby  ^ :  the  thing  fupported 
muft  fall  to  the  ground,  if  once  it's  fupport  be  fevered 
from  it* 

It  is  upon  thefe  rules,  but  principally  the  laft,  that  the 
^o£trine  of  contingent  remainders  depends.  For  remainders 
are  either  vefted  or  contingent,  Vejled  remainders  (or  remain- 
ders executed^  whereby  a  prefent  intercft  pafles  to  the  party> 
though  to  be  enjoyed  infuturo)  arc  where  the  eftate  is  inva- 
riably fixed,  to  remait)  to  a  determinate  perfpn,  after  thepar* 

9  Plowd.  %it    t  Rep.  66.  '  3  Kep.  ti* 
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ticttlar  eftate  is  fpent.  As  if  A  be  tenant  for  twcttty  years, 
ftmainder  to  B  in  fee }  here  B's  is  a  vefted  remainder,  whidi 
nodiing  can  defeati  or  fet  afide, 

CoMTXMGBMT  OT  itucutory  remainders  (whereby  no  prefent 
intereft  pafts)  are  where  the  eftate  in  remainder  is  limited  to 
take  tStQ.1  either  to  a  dubious  and  uncertain  per/on,  or  upon 
%  dubious  and  uncertain  ivent  \  fo  that  the  particular  eftate 
may  chance  to  be  determinedj  and  the  remainder  nerer  takia 

■ 

First,  they  may  be  limited  to  a  dubious  and  uncertain 
ferfon.     As  if  A  be  tenant  for  life,  with  remainder  to  B'a 
eldeft  ion  (then  unborn)  in  tail ;  this  is  a  contingent  re- 
mainder^  for  it  is  uncertain  whether  B  will  have  a  fon  or 
no :  but  the  inftant  that  a  fon  is  bom,  the  remainder  is  no 
longer  contingent,  but  vefted.     Though,  if  A  had  died  be* 
fore  the  contingency  happened,  that  is,  before  B's  fon  was 
born,  the  remainder  would  have  been  abfolutely  gone ;  for 
the  particular  eftate  was  determined  before  the  remainder 
could  veft.     Nay,  by  the  ftri£l  rule  of  law,  if  A  were  tenant 
for  life,  remainder  to  his  own  eldeft  fon  in  tail,  and  A  died 
without  iflue  born,  but  leaving  his  wife  enfeint  or  big  with 
child,  and  after  his  death  a  pofthumous  fon  was  bom,  this 
fon  could  not  take  the  land,  by  virtue  of  this  remainder  \  for 
the  particular  eftate  determined  before  there  was  any  perfon 
in  ejfe^  in  whom  the  remainder  could  veft  ^    But,  to  remedy 
this  hardfhip,  it  is ena£led  by  ftatute  lo  &  Ti  W. III.  c.  i5* 
that  pofthumous  children  (hall  be  capable  of  taking  in  re- 
mainder, in  the  fame  manner  as  if  they  had  been  born  in 
their  father's  lifetime :  that  is,  the  remainder  is  allowed  to 
veft  in  them,  while  yet  in  their  mother's  womb "  (i J. 

•  3  Rep.  20*  *  Salk«  22S.    4  Mod.  2S1.  "  See  Vol.  I*  p.  13a 

( I )  A  father  had  devifcd  an  eftate  to  his  fon  for  Kfc,  with  a  re- 
mainder to  the  firft  and  other  fons  of  the  fon  in  tail^  the  fon  died, 
leaving  his  wife  pregnant,  who  was  afterwards  delivered  of  a  fon : 
ihe  courts  of  common  pleas  and  king's  bench  held  clearly,  that 

the 
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.  This  fpecies  of  contingent  rcBiainders,  to  a  peribn  not  in 
being,  muil  however  be  limited  to  fome  one,  that  may  by 
common  poffibility,  or  fiotentia  propinquUf  be  in  e£k  at  or 
before  the  particular  eftate  determines  ^.    As  if  an  eilate.  he 
made  to  A  for  lifci  remainder  to  the  heirs  of  B  $  now,  if  A  [  170  H 
dies  before  B,  the  remainder  is  at  an  end;  for  during  B's 
£fe  he  has  no  heir,  nemo  eft  haeres  vtventis:  but  if  B  dies 
firft,  the  remainder  then  immediately  veils  in  his  heir,  who 
will  be  entitled  to  the  land  on  the  death  of  A.      This  is  a 
good  contingent  remainder,  for  the  podibiiity  of  B's  dying 
before  A  \^ pcftentia  propinqua^  ahd  therefore  allowed  in  law  '• 
But  a  remainder  to  the  right  heirs  of  B  (if  there  be  no  fuch 
perfon  as  B  in  ejfe)  is  void  ^.     For  here  there  ihuft  two  con- 
tingencies happen:  firft,  tW  fuch  a  perfon  as  B  (hall  be 
born ;  and,  fecondly,  that  he  (hall  alfo  die  during  the  con- 
tinuance of  the  particular  eftate;  which  make  \v potentta 
remotijjimay  a  moft  improbable  poflibllity.     A  remainder  to  a 
man's  elded  fon,  who  hath  none  (we  have  feen)  is  good  ; 
for  by  common  pof&bility  he  may  have  one;  but  if  it  be 
limited  in  particular  to  his  fon  John,  or  Richard,  it  is  bad, 
if  he  have  no  fon  of  that  name  ;  for  it  is  too  remote  a  podi- 
biiity that  he  (hould  not  only  have  a  fon,  but  a  fon  of  a  par- 
ticular name  *.     A  limitation  of  a  remainder  to  a  baftard  be- 

^  a  Rep.  51.  T  Hob.  33t 

■  Co.  Utt.  378.  *  5  Rep.  5it 

the  grandfon  not  being  bom  at  the  expiration  of  the  eftate  for  life, 
was  not  entitled  to  take  it  ^  but  the  lords,  moved  by  the  hardfliip 
ofthe  cafe,  reverfed  the  judgments  of  the  courts  below,  contrary  . 
to  the  opinions  of  all  the  judges*     Reeve  v.  Long,  i  &/i.  227* 
But  the  houfe  of  commons,  in  reproof  of  this  affuroption  of  Icgif^ 
lative  authority  in  the  lords,  immediately  brought  in  the  10  &  xx 
W.  III.  which  pafled  into  a  ftatute.     The  ftatute  only  mentions 
marriage  and  olbir  fetiUmentt ;  and  it  js  probable,  that  devifes  were 
defignedly  omitted  to  be  exprefited  from  delicacy,  and  that  the  au^ 
tborky  oJFthe  judgments  of  the  peers  might  not  be  too  openly  in> 
peached.    As  the  ftatute  fays  the  pofthumpus  fon  in  this  cafe 
ihall  take  the  efbte  as  if  bora  before  the  death  of  the  father,  he 
is  entitled  to  the  intermediate  profits  from  the  death  of  the  fathef, 
(3  jiik.  203.}  which  is  different  from  the  cafe  of  a  delcent  devefied 
by  the  birth  of  a^pf^humous  child.    See  l  VoL  p.  130.  ngte9. 

O  2  fore 
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fore  it  is  born,  is  not  good  * :  for  though  the  law  allows  the 
{)o(&bilit7  of  having  baftards^  it  'prefuihes  it  to  be  a  very  re- 
mote and  improbable  contingency.  Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  the  perfm 
^  *  ^      who  is  to  take  it* 

A  REMAINDER  may  alio  be  contingent^  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon 
which  it  is  to  take  effefl  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  cafe  B  furvives  him^  then 
with  remainder  to  B  in  fee  :*here  B  is  a  certain  perfon,  but 
the  remainder  to  him  is  a  contingent  remainder,  depending 
upon  a  dubious  event,  the  uncertainty  of  his  furviving  A. 
During  the  joint  lives  of  A  and  B  it  is  contingent  \  and  if 
B  dies  firft,  it  never  can  veft  in  his  hoirs,  but  is  for  ever  gpnc  • 
but  if  A  dies  firft,  the  remainder  to  B  becomes  vefted, 

[  171  ]  Contingent  remainders  of  cither  kind.  If  they  amount 
to  a  freehold,  cannot  be  limited  on  an  eftate  for  years,  or  any 
other  particular  eftate,  lefs  than  a  freehold.  Thus  if  land 
be  granted  to  A  for  ten  years,  with  remainder  in  fee  to  the, 
right  heirs  of  B,  this  remainder  is  void  ^ :  but  if  granted  to 
A  for  life,  with  a  like  remainder,  it  is  good.  For,  unlels 
the  freehold  pafles  out  of  the  grantor  at  the  time  when 
the  remainder  is  created,  fuch  freehold  remainder  is  void ;  it 
cannot  pafs  out  of  him,  without  veiling  fomewhere  \  and 
in  the  cafe  of  a  contingent  remainder  it  mud  veft  in  the  par- 
ticular tenant,  elfe  it  can  vbft  nowhere :  unlefs,  therefore^ 
the  eftate  of  fuch  particular  tenant  be  of  a  freehold  nature^ 
the  freehold  cannot  veft  in  him,  and  confequcntly  the;  re* 
mainder  is  void. 

Contingent  remainders  may  be  defeated^  by  deftroymg 
.  9r  determining  the  particular  eftate  upon  which  they  depend^ 

•  before  the  contingency  happens  whereby  they  become  vetted^. 
■  Therefore  when  there  is  tenant  for  life,  with  divers  remairt- 
'  ders  in  contingency,  he  may,  not  only  by  his  death,  but  by 

*  alienation,  furrendcr,  or  other  methods,  deftroy  and  deter- 
mine his  own  llfe-eftate,  before  any  of  thofe  remaiader» 

•  Cto.  Eli«*  5c?9.   ^  *  I  R€p.  130.  «  Ihid,  66*  155* 


vcft  (2)  ;^  the  confcquence  of  which  is  that  he  utterly  defeats 
diem  all.  A8>if  there  be  tenant  for  life,  with  remainder  to 
his  eldeft  fon  unborn  in  tail,  and  the  tenant  for  life,  before 
any  fon  is  born,  furrenders  his  life-eftate,  he  by  that  means 
defeats  the  remainder  in  tail  to  his  fon  :  for  his  fon  not  be- 
ing in  ejfe^  when  the  particular  eftate  determined,  the  re- 
mainder could  not  then  veft ;  and,  as  it  could  not  veft  then, 
by  the  rules  before  laid  down,  it  never  can  veft  at  all^  In 
thefe  cafes  therefore  it  is  neceflary  to  have  truftees  appointed 
to  preferve  the  contingent  remainders ;  in  whom  there  is  veft^ 
cd  an  eftate  in  remainder  for  the  life  of  the  tenant  for  life, 
to  commence  when  his  eftate  determiaes.  If  therefore  his 
eftate  for  life  determines  otherwife  than  by  his  death,  the 
eftate  of  the  truftees,  for  the  refidue  of  his  natural  life,  will 
then  take  effed,  and  become  a  particular  eftate  in  poflfeffion,  [  i7;;t  ] 
fufficient  to  f^pport  the  remainders  depending  in  contio- 
gency*  Thf3  method  is  faid  to  have  been  invented  by  fir  Or- 
lando Bridgman,  fir  Geofirey  Palmer,  and  other  eminent 
council,  who  betook  themfelves  to  conveyancing  during  the  ' 
time  of  the  civil  wars;  in  order  thereby  to  fecure  in  family 
fettlements  a  provifion  for  the  future  children  of  an  intended 
marriage,  who  before  were  ufually  left  at  the  mercy  of  the 
particular  tenant  for  life  ' :  and  when,  after  the  reftoration, 
thofe  gentlemen  came  to  fill  the  firft  offices  of  the  law,  they 
fupported  this  invention  within  reafonabie  m4  proper  bounds, 
and  introduced  it  into  general  ufe  (3)* 

'  5m  Moor.  4S6;    a  RolL  Alir.  797.  f  L  12.    %  Sid.  1^9.    %  Cbtn.  Rep.  179. 


(2  }  But  a-conveyapc^  of  a  greater  eftats  than  he  has  by  ba^rgavi 
and  fale,  or  by  leafe  and  releafe,  is  no  forfeiture,  and  will  not  de- 
feat a  contingent  remainder.     2  Lto,  6o.     ^  Mod*  151^ 

But  the  tenant  for  life  may  bar  the  contingent  renu|iq4*it%  by  a 
feoffment,  a  fine,  or  a  recovery,  i  Co*  f^*  Cro.  £li%»  630. 
a  Soli.  224. 

Where  there  is  a  tenant  for  life,  with  all  the  fubfequent  re* 
mainden  contingent,  and  he  fuffers  a  recovery  to  the  ufe  of  him* 
felf  in  fee,  he, has  a  right  to  this  tortious  fee  againil  all  perfons 
but  the  heirs  of  the  grantor  or  devifor.     i  Salk,  224. 

(3)  We  have  fecn  before,  in  chapter  vii.  that,  in  a  |^rant  pf  a 
fee-funple  to  A,  it  is  neceflary  to  give  it  to  A  and  his  hexfi ;  gf  a 
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Thus  tbe  ftudeht  will  obferve  how  tnach  nicety  h  requited 
in  creating  and  fecuring  a  remainder  i  and  I  truft  he  will 


fee- tail,  to  A  and  the  heirs  of  his  body ;  and  that  a  grant  to  At 
without  any  additional  words,  gives  him  only  an  eftate  for  life* 
Hence  the  word  beirs  in  the  firit  cafe,  and  the  words  hart  oftbg 
hodj  in  the  fecond,  arc  faid  to  be  words  of  limitatioHi  becaufe  they 
limit  or  defcribe  what  intereft  A  takes  by  the  grant,  vfs.  in  one 
cafe,  a  fee-iimple,  in  the  other,  a  fee-tail:  and  the  heirs  in 
both  inilances  take  no  intereft  any  farther  than  as  the  anceftor 
may  permit  the  eftate  to  defcend  to  them.  But  if  a  remainder  if 
granted,  or  eftate  devifed  to  the  heirs  of  A,  where  no  eftate  of 
freehold  is  at  the  (ame  time  given  to  A,  the  heir  of  A  cannot  take 
by  defcent  from  A  ;  but  he  takes  by  purchafe,  under  the  grant, 
in  the  fame  manner  as  if  the  eftate  had  been  given  to  him  by  hit 
proper  nanie.  Here  the  word  heirs  is  called  a  word  of  purchafe. 
Having  premifed  the  diftindion  between  words  of  limitation  and 
words  of  purchafe,  I  may  obferve,  that  the  much-talked-of  rule 
in  Shelly 's  cafe,  i  Co.  104*  is  this,  vt%.  *<  when  the  anceftor,  by 
**  any  gift  or  conveyance,  takes  an  eftate  of  freehold,  and  in  the 
^*  fame  gift  or  conveyance  an  eftate  is  Umited,  either  mediately 
**  or  immediately,  to  his  heirs  in  fee  or  in  tail,  that  always  in  fnch 
**  cafes  the  heirs  are  words  of  linutation,  and  not  words  of  puiv 
**  chafe :"  and  the  remainder  is  faid  to  be  executed  in  the  an* 
ceftor,  where  there  is  no  intermediate  eftate ;  or  ve^ed^  when  aq 
eftate  for  life  or  in  tail  intervenes. 

As  if  an  eftate  be  given  to  A  for  life,  and  after  his  death,  to  tho 
heirs  of  his  body ;  this  remainder  is  executed  in  A,  or  it  unites 
with  his  eftate  for  life  ;  and  the  cfted  is  the  fame  as  if  the  eftate. 
had  at  once  been  given  to  A  and  the  heirs  of  his  body ;  whicH 
expreflion  limits  an  eftate  tail  to  A,  and  the  i/fue  have  no  indefea- 
sible intereft  conveyed  to  them,  but  can  only  take  by  defcent  from 
A.  So  alfo  if  an  eftate  be  given  to  A  for  life,  with  remainder  to 
B  for  life  or  in  tail,  remainder  to  the  heirs,  or  the  heirs  of  the  body, 
of  A  —A  takes  an  eftate  for  life,  in  this  cafe,  with  a  vefted  re- 
mainder in  fee  or  in  tail ;  and  hts  heir  under  this  grant  can  only  take 
by  deicent  at  his  death.  Feamcy  ai.  But  when  the  eftate  for  life, 
and  the  remainder  in  tail  or  in  fee  unite  and  coalefce,  and  hdrt  ia 
a  word  of  limitation,  the  two  eftates  muft  be  created  by  the  &me 
inftrument,'  and  muft  be  either  both  legal,  or  both  truft  eftates. 
Doug.  490.  -2  T.R.  444*  But  an  appointment  in  purfuanee  of  a 
power,  -when  ^x«cute4>  is  to  be  confidcred  as  if  It  i^ul  beea  in- 
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in  fome  meafure  fee  the  general  reafons,  upon  which  thit 
nicety  is  founded.    It  were  endleCi  to  attempt  to  enter  upoa 

ferted  in  the  original  deed  by  which  the' power  of  appointment 
was  created.  7  T.  R.  347.  The  rule  with  regard  to  the  execu. 
tion  or  coalition  of  fuch  eftatet  feems  now  to  be  the  fame  in  equk* 
ible  as  in  legal  eftales«  i  £ro.  3o6.  And  in  all  thefe  cafes  where  a 
perfon  has  an  eftate  tail,  or  a  vefted  remainder  in  tail|  he  can  cut 
off  the  expefiations  or  inheritance  of  his  iflue,  by  a  fine,  or  a  re- 
covery. Doug»  325.  In  order  therefore  to  fecure  a  certain  pro« 
Tifion  for  children,  the  method  was  invented  of  granting  the  eftate 
to  the  father  for  life,  and*  after  his  death,  to  his  firft  and  other 
fons  in  tail ;  for  the  vfordBfon  or  daughter  were  held  to  be  words 
of  purchafe,  and  the  remainder  to  them  did  not»  Hke  the  remain- 
der to  beirty  unite  with  the  prior  eftate  of  freehold.  But  if  the 
fon  was  unborn,  the  remainder  was  contingent,  and  might  have 
been  defeated  by  the  alienation  of  tl^e  father  by  feoffment,  fincy 
or  recovery :  to  prevent  this,  it  was  neceflary  tp  ihterpofe  truf^ 
toes,  to  whom  the  eftate  is  given  upon  fuch  a  determination  of 
the  life*eftate,  and  in  whom  it  refts,  till  the  contingent  eftate,  if 
at  all,  comes  into  exiftence ;  and  thus  they  are  faid  to  fupport  and 
preferve  the  contingent  remainders.  This  is  called  a  Jiri3  fettle^ 
mentf  and  is  the  only  mode  (executory  devifes  excepted)  by  which 
a  certain  and  indefeaiible  provifion  can  be  fecured  to  an  unborn 
child*  But  in  the  cafe  of  articles  or  covenants  before  marriage,  for 
making  a  fettlement  upon  the  huiband  and  wife,  and  their  offsprings 
if  there  be  a  limitation  to  the  parents  for  life,  with  a  remainder 
to  the  heirs-  of  their  bodies,  the  btter  words  are  generally  con* 
fidered  as  words  of  purchafe,  and  not  of  limitation ;  and  a  court  of 
equity  will  decrve  the  articles  to  be  executed  in  ftrid  fettlement* 
See  Ffornef  134,  and  examples  there  cited.  It  being  the  great 
obje£k  of  fuch  fettlements  to  fecure  fortunes  for  the*1ffue  of  the 
marriage,  it  would  be  ufelefs  to  give  the  parents  an  eftate  tail,  of 
which  they  would  almoft  immediately  have  the  abfolute  difpofal. 
And  therefore  the  courts  of  equity  will  decree  the  eftate  to  be  fet« 
tied  upon  the  parent  or  parents  for  life ;  and  upon  the  determina* 
tion  of  that  eftate  by  forfeiture,  to  truftees  to  fupport  contingent 
remainders  for  their  lives ;  and  after  their  deceafe,  to  the  firft  and 
other  tons  fucceifively  in  tail,  with  remainder  to  all  the  daughters 
in  tail  as  tenants  in  common,  with  fubfequent  remainders  or  pn> 
vifiops  according  to  the  occafions  and  intentions  of  the  parties* 
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die  particular  fubtUttes  and  refinements,  into  which  thia 
do£lrine»  by  the  variety  of  cafes  which  have  occurxed  in  th^ 
courfc  of  ipany  centuries,  has  been  fpun  out  and  fubdivided : 
neither  are  they  confonamt  to  the  defign  of  thcfe  elemcntarf 
difquifitions.  I  mud  not  however  omitj  that  in  devifes  by 
laft  will  and  teftament,  (which,  being  o&en  drawn  up  when: 
the  party  is  inops  coafiln^  are  always  more  favoured  ih  con*^ 
ftruftion  than  formal  decdsj  which  are  prefumed  to  be  made 


In  thcfe  ftriel  fcttlements,  the  eftate  is  unalienable  tiU  the  firft  fon 
attains  the  age  of  21,  who»  if  h>8  father  is  dead,  has  then,  as 
tenant  in  tail,  full  power  over  the  eftate ;  or  if  his  father  is  living 
he  then  can  bar  his  own  iflue  by  a  fine,  independent  of  the  father. 
Cnuftf  161.  But  the  father,  and  the  (on  at  that  age,  can  cut  off 
all  the  fubfequent  limitations,  and  difpofe  of  the  eftate  in  any 
manner  they  pleafe  by  joining  in  a  common  recovery.  This  is  the 
origin  of  the  vulgar  error,  that  a  tenant  of  an  eftate-tail  muft  have 
the  confent  of  his  elded  fon  to  enable  him  to  cut  off  the  intail } 
for  that  is  neceiTary  where  the  father  has  only  a  life-eflate,  and 
his  elded  fon  has  the  remainder  in  tail.  But  there  is  no  method 
whatever  of  fecuring  an  eftate  to  the  grandchildren  of  a  perfont 
who  is  without  children  at  the  time  of  the  fettlement ;  for  the  law 
will  not  permit  a  perpetuity  ;  and  lord  Thurlow  has  defined  a  per* 
petuity  to  be  ^*  any  extenfion  of  an  eftate  beyond  a  life  in  being, 
**  and  2 1  years  af^cr.**  2  Bro.  30.  Sec  n.4.  Hence,  where  in  a  fettle« 
ment  the  father  has  a  power  to  appoint  an  eftate  to  or  amongft  his 
chndren,  he  cannot  afterwards  ^-vt  this  to  his  chHdren  in  ftrifl 
fettlement,  or  give  any  of  his  fons  an  eftate  for  Hfc,  with  a  re- 
mainder in  tail  to  Kis  eldeft  fon ;  for  if  he  could  d6  this,  a  perpe* 
tuity  would  be  created  by  the  onginal  fettlement.  2  T.  R.  241. 
The  ftudent,  who  wifhes  to  obtain  a  clear  and  comprehenfive 
knowledge  of  this  abftrufe  branch  of  legal  learning,  cannot  bo* 
dow  too  great  attention  upon  Mr.  Feame's  treatife  upon  Contin- 
gent Remainders  and  Executory  Devifes,  where  it  is  learnedly  and 
perfpicuoufly  difcufied  and  methodized.  I  have  thought  it  proper 
to  felcdl  and  to  fubjoin  here  thefe  important  diftindions,  as  in  in<« 
numerable  inftances,  from  the  ignorance  of  the  perfons  employed, 
family  fcttlements,  particularly  in  wills,  have  proved  abortive, 
pnd  the  intentions  of  parents  and  tedaton  have  been  unhappily 
difapppinted. 
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with  great  caution^  fore*thought,  and  advicei)  in  thefe  devifea, 
I  fajy  itemainders  may  be  created  in  fome  meafure  contraiy 
to  the  rules  before  laid  down  :  though  our  lawyers  will  not 
allow  fuch  difpofitioos  to  be  ftridly  remainders ;  but  call 
them  by  another  name,  that  of  exicutory  devifis^  or  devifet 
hereafter  to  be  executed. 

An  executory  devife  of  lands  is  fuch  a  dlfpofition  of  them 
by  will,  that  thereby  no  eftate  vefts  at  the  death  of  the  devifor^ 
but  only  on  fbme  future  contingency.  It  differs  from  a  re- 
mainder in  three  very  material  points :  i.  That  it  needs  not 
any  particular  eftate  to  fupport  it.  a.  That  by  it  a  fee-  X  173  ] 
£mple,  or  other  lefs  eftate,  may  be  limited  after  a  fee-Gmple. 
3.  That  by  this  means  a  remainder  may  be  limited  of  a/chattel 
intercft,  after  a  particular  eftate  for  life  created  in  the  fame. 

J.  The  firft  cafe  happens  when  a  man  deyifes  a  future 
eftate  to  arife  upon  a  contingency ;  and,  till  that  contingency 
happens,  does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to 
defcend  to  his  heir  at  law.  As  if  one  devifes  land  to  a  feme- 
fole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effe£l 
a  contingent  remainder  without  any  particular  eftate  to  fup-^  * 
port  it ;  a  freehold  commencing  infuturo^  This  limitation^ 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by 
way  of  executory  devife  *•  For,  fince  by  a  deviftf  a  freehold 
may  pafs  without  corpora?  tradition  or  livery  of  feifin,  (as  it 
muft  do,  if  it  paffes  at  all,}  therefore  it  may  commence  in 
futuro  s  becaufe  the  principal  reafon  why  it  cannot  commence 
in/uiuro  in  other  cafes,  is  the  neceflity  of  a£lual  feifin,  which 
always  operates  iff  pr^fenti.  And,  fince  it  may  thus  com- 
mence in  futuro,  there  is  no  need  of  a  particular  eftate  to  fup«* 
port  it ;  the  only  ufe  of  which  is  to  make  the  remainder,  by 
it's  unity  with  the  particular  eftate,  a  pretent  intereft.  And 
hence  alfo  it  follows,  that  fuch  an  executory  devife,  not  be- 
ing a  prefent  intereft,  cannot  be  barred  by  a  recovery,  fuf- 
fered  before  it  commences  ^ 

a*  Bt  executory  devife  a  fee,  6t  other  lefs  eftate,  may  be 
Jimited  after  a  fee*  And  this  happens  where  a  devifor  devifes 

f  1  Sid.  153.  5  CiD.  Jac.  593. 
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bit  whole  eftate  in  fee,  bat  limits  a  remainder  thereon  to 
commence  on  a  future  coutingencf.  As  if  a  man  deTilet 
land  to  A  and  his  heirs ;  but,  if  he  dies  before  the  age  of 
twenty- onC)  then  to  B  and  his  heirs:  this  remainder,  though 
void  in  a  deed^  is  good  by  way  of  executory  derife  K  But^ 
in  both  thefe  fpectes  of  executory  devifes,  the  contingencies 
ought  to  be  fuch  as  may  happen  within  a  reafonable  time;  as 
within  one  or  more  life  or  lires  in  being,  or  within  -a  mode* 
E  '74  3  '^^^  ^^^^  ^^  jcm  'f  for  courts  of  juftice  will  not  indulge  even 
wills,  fo  as  to  create  a  perpetuity,  which  the  law  abhors^  : 
becaufe  by  perpetuities,  (or  the  fettlement  of  an  interefi,which 
(hall  go  in  the  fuccefBon  prefcri^d,  without  any  power  of 
alienation  ^,)  eftates  are  made  incapable  of  anfwering  thofe 
ends  of  fecial  commerce,  and  providing  for  the  fudden  con- 
tingencies of  private  life,  for  which  property  was  at  firft 
eftablifhed.  The  utmoft  length  that  has  been  hitherto  aU 
lowed  for  the  contingency  of  an  executory  devife  of  either 
Icind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one 
and  twenty  years  afterwards.  As  when  lands  are  devifed  to 
fuch'  unborn  Ton  of  a  feme-covert,  as  (hall  firft  attain  the  age 
of  twenty-one  and  his  heirs  ;  the  utmoft  length  of  time  that 
can  happen  before  the  eftate  can  veft,  is  the  life  of  the  inother 
and  the  fubfequent  infancy  of  her  fon  :  and  this  hath  been 
decreed  to  be  a  good  executory  devife  ^  (4). 

3.  By  executory  devife-  a  term  of  years  may  be  given  to 
one  man  for  his  life,  and  afterwards  limited  over  in  remainder 
to  another,  which  could  not  be  done  by  deed  :  for  by  law  the 
firft  grant  of  it,  to  a  man  for  life,  was  a  total  difpofition  of 
the  whole  term ;  a  life  eftate  being^eemed  of  a  higher  and 
larger  nature  than  any  term  of  years '.     And,  at  firft,  the 

>  »  Mod.  z%^.       *  ^  Fort.  23Zi 

*  12  Mo4.  2S7.     I  Vera.  x6^  >  8  I^ep.  95. 


(4}  ThiB  limit  was  taken  from  the  tiine  in  which  an  eftate  may 

be  rendered  unalienable   by  a  ftri^  fettlement.      An  executory 

^evifc  to  an  unborn  fon  of  a  man   may  be  fufpended  a  few 

i^onths  beyond  the  life  of  the  father,    apd  twenty-one  years 

nfterwards  by  a  pofthumous  birth. 

3  courts 
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courti  were  t^ndeir,  eren  m  the  cafe  of'a  will,  of  reftraininf ' 

the  devifee  for  life  from  aliening  the  term ;  but  only  heldg 

that  in  cafe  he  died  without  exerting  that  a£l  of  ownerlhip, 

the  remainder  over  (hould  then  take  placc^*  ;  for  the  reilraiat 

of  the  power  of  alienation,  e^dally  in  very  long  terms,  was 

introducing  a  fpeciea  of  perpetuity.    But,  foon  afterwardi^ 

St  waa  held  ^,  that  the  devifee  for  life  hath  no  power  of  alien* 

ing  the  ttfrm,  fo  as  to  bar  the  remainder*man :  yet,  in  order 

to  prevent  the  danger  of  perpetuities,  it  waa  fettled*,  that 

though  fuch  remainders  may  be  limited  to  aa  many  perfont 

fttccefiively  aa  the  devifor  thinks  proper,  yet  they  muft  all  be 

in  eje  during  the  life  of  the  firft  devifee ;  for  then  all  the  £  175  ] 

candles  are  lighted  and  are  coAfuming  together,  and  the  nl* 

timate  remainder  is  in  reality  only  to  that  remainder^man 

who  happens  to  furvive  the  reft  :  and  it  was  alfo  fettled,  that 

fuch  remainder  may  not  be  limited  to  take  effed,  unlela 

npon  fuch  contingency  as  muft  happen  (if  at  all)  during  the 

life  of  the  fitft  devifee  p  (5).  ' 

Thus  much  for  fuch  eftates  in  ezpedancy,  as  are  created 
by  the  exprefs  words  of  the  parties  themfelves ;  the  moft  io- 
Iricate  title  in  the  law.    There  is  yet  another  fpecies,  whicl^ 

*  Bro.  tk.  tAattiitt,  S3.-    Dyer.  74*      *  1  SM.  451. 

*  Dyer.  %^t,    8  Rep.  96.  '  Skin.  341.    3  P.  Waif.  S5S. 


(5)  Tt  has  long  been  iuUy  fettled  that  a  term  for  years,  or  ^nj 
chattel  intereft,  may  be  given  by  aq  executory  dcvife  to  an  unboni 
child  of  a  perfon  in  exiftence,  when  it  attains  the  age  of  twenty- 
one  ;  and  that  the  limits  of  executory  devifes  of  real  and  perfonal 
property  are  precifcly  the  firmc.  Feamt^  326.  It  is  very  common 
to  bequeath  chattel  interefts  to  A  and  his  ifltie,  and  if  he  dies 
without  ifluey  to  B.  It  feems  now  to  be  determined,  that  where 
the  words  are  fuch  as  would  have  given  A  an  eftate-tail  in  real  prck 
perty,  in  perfonal  property  the  fub&quent  limitations  are  voi<l^ 
and  A  has  the  abfolute  intereft :  but  if  it  appears  from  any  dauie 
pr  circumftance  in  the  will,  that  the  teftator  intended  to  give  if 
over  only  in  cafe  A  had  no  iffue  living  at  the  time  of  his  death, 
upon  that  event  the  fubfequent  limitation  will  be  good  as  an  eXi 
ecutory  devife.  See  Ftwrm^  371.  and  ca(i^s  referred  to  in  3  Coxc*^ 
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15  created  by  the  2&  and  operation  of  the  law  stfelf|  and  thU 
is  called  a  rcYcrfion. 

III,  An  eftate  in  rtvirfion  is  the  refidue  of  an  eftate  left  in 
die  grantor^  to  commenee  in  pofleiEon  after  the  determination 
of  fome  particular  eftate  granted  out  by  him  \  Sir  Edward 
Coke  *  defcrikes  a  lererfion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  orer«  As,  if  there  be 
a  gift  in  tail,  the  reverfion  of  the  fee  is,  without  any  fpecial 
referration^  vefted  in  the  donor  by  z€t  of  law  :  and  fo  alfo 
the  reverfion,  after  an  eftate  for  life,  years,  or  at  will,  con* 
tinues  hi  the  leflbr.  For  the  fee-fimple  of  all  lands  mud 
abide  fomewhere ;  and  if  he,  who  was  before  poflefled  of  the 
whole,  carves  out  of  it  any  fmaller  eftate,^  and  grants  it  away, 
whatever  is  not  fo  granted  remains  in  him.  A  reverfion  is 
never  therefore  created  by  deed  or  writing,  but  arifes  from 
conftruftion  of  law ;  a  remainder  can  never  be  limited,  un« 
lefs  by  either  deed  or  devife*  But  both  are  equally  transfer- 
rable,  when  adually  vefted,  being  both  eftates  in  fraefenti^ 
though  taking  tStfk  infuturo* 

The  doQirine  of  reverfions  is  plainly  derived  from  the 
feodal  conftitution.  For,  when  a  feud  was  granted  to  a 
man  for  life,  or  to  him  and  his  ifiue  male,  rendering  either 
rent,  or  other  fervices ;  then,  on  his  death  or  the  failure  of 
iflub  male,  the  feud  was  determined  and  refult^d  back  to  the 
[  '7^  ]  lord  or  proprietor,  to  be  again  difpofed  of  at  his  pleafure* 
And  hence  the  ufual  incidents  to  reverfions  are  faid  to  be 
fealty  and  rent.  When  no  rent  is  referved  on  the  particular 
eftate,  fealty  however  refults  of  courfe,  as  an  incident  quite 
infeparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowlegement  of  fuperiority ;  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
ferved, it  is  alfo  incident ;  though  not  infeparably  fo,  to  the 
reverfion  ••  The  rent  may  be  granted  away,  refcrving  the 
ireverfion }  and  the  reverfion  may  be  granted  away,  referving 

f  Co.  Litt.  2t.  I  I  Iaft«  i4ft.^  ?  C9.  Litt,  143. 
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the  rent }  hjj^dal  worda :  but  by  a  general  grant  of  the  Te« 
vtx&oxi^  the  rent  will  pafs  with  it,  as  incident  thereunto; 
though  by  the  grant  of  the  rent  generally,  the  reverfion  will 
hot  pafs.  The  incident  pafles  by  the  grant  of  the  principal, 
but  not  e  converfo  :  for  the  maxin)  of  law  is,  **  accejjirium  nam 
•*  dttctt^ fed fequitur^fuum principale^!^ 

These  incidental  rights  of  the  reverfioner,  and  the  refpec^ 
tive  modes  of  defcent,  in  which  remainders  very  frequently 
differ  from  reverfions,  have  occafioned  the  law  to  be  care- 
ful in  diftinguifhing  the  one  from  the  other,  however  inac* 
curately  the  parties  themfelves  may  defcribe  them.  For  if 
one,  feifed  of  a  paternal  eftate  in  fee,  makes  a  leafe  for  life, 
with  remainder  to  himfelf  and  his  heirs,  this  is  properly  a 
mere  revcrfion  ",  to  which  rent  and  fealty  (hall  be  incident  \ 
and  which  (hall  only  defcend  to  the  heirs  of  his  father^s 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited 
to  him  by  a  third  perfon  would  have  done^  :  for  it  is  the  old 
eftate,  which  was  originally  in  him,  and  never  yet  was 
out  of  him.  And  fo  likewife,  if  a  man  grants  a  leafe  for 
life  to  A,  referving  rent,  with  reverfion  to  B  and  his  heirs, 
B  hath  a  remainder  defcendible  to  his  heirs  general,  and  not 
a  reverfion  to  which  the  rent  is  incident  \  but  the  grantor 
Ihall  be  entitled  to  the  rent,  during  the  continuance  of  A's 
eftate  \ 

In  order  to  afllft  fuch  perfons  as  have  any  eftate  in  remain-  [  j^y  1 
dcr,  reverfion,  or  expeftancy,  after  the  death  of  others, 
againft  fraudulent  concealments  of  their  deaths,  it  is  cna£^ed 
by  the  ftatute  6  Ann.  c.  i8.  that  all  perfons  on  whofe  lives 
any  lands  or  tenements  are  holden,  Oiall  (upon  application 
to  the  court  of  chancery  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's 
commiffioners ;  or,  upon  negle£l  or  refufal,  they  (hall  be 
taken  to  be  aAually  dead,  and  the  perfon  entitled  to  fuch 


«  Co.  Lltt,  I5i»  i5ji*  ^3  Lev.  407, 

*  Cro.  £1)S.  311.  >  1  And.  23. 


expedant 


cxpeAantelltte  iiMiy  eater  upon  and  Iiold  tht  lands  isd  leM« 
mentSf  till  the  party  fliall  appear  to  be  living. 

BbFOBJS  we  conclttde  the  doAriae  of  remainders  and  re- 

vcrGons,  it  may  be  proper  to  obferve,  that  whenever  a  greater 

eftate  and  a  Ich  coincide  and  meet  in  one  and  the  fame  per-r  . 

fon,  without  any  intermediate  eftate  ^,  the  lefs  is  immediately 

annihilated  i  or,  in  the  law  phrafe^  is  faid  to  be  merged^  that 

is,  funk  or  drowned  in  the  greater.      Thus,   if  there  be 

tenant  for  years,  and  the  rcverfion  in  fee  fimple  defcendsto 

or  is  purchafed  by  him,  the  term  of  years  is  merged  in  the 

inheritance,  and  {hall  never  exift  any  more.     But  they  muft 

come  to  one  and  the  fame  perfon  in  one  and  the  fame  right) 

elfe,  if  the  freehold  be  in  his  own  right,  and  he  has  a  term 

in  right  of  another  (en  outer  droit)  there  is  no  merger* 

Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath 

the  reverfion  in  fee  his  executor,  whereby  the  term  of  years 

vefts  alfo  in  him,  the  term  fliall  not  merge  ;  for  he  hath  the 

fee  in  hi^  own  right,  and  the  term  of  years  in  the  right  of  the 

teftator,  and  fubjeft  to  his  debts  and  legacies*    So  alfo,  if  he 

who  hath  the  reverfion  in  fee  marries  the  tenant  for  years» 

there  is  no  merger  ;  for  he  hath  the  inheritance  in  his  own 

right,  the  leafe  in  the  right  of  his  wife  '.     An  eftate-tail  it 

an  exception  to  this  rule :  for  a  man  may  have  in  his  own 

right  both  an  eftate  tail  and  a  reverfion  in  fee ;  and  the  eftate« 

tail,  though  a  lefs  eftate,  (hall  not  merge  in  the  fee*.    For 

eftates-tail  are  proteded  and  preferved  from  merger  by  the 

(  178  1  operation  and  conftru£lion,  though  not  by  the  exprefs  words, 

of  the  ftatute  de  donis :  which  operation  and  conftru£lion 

have  probably  arifen  upon  this  confideration }  that,  in  the 

common  cafes  of  merger  of  eftates  for  life  or  years  by  uniting 

with  the  inheritance,  the  particular  tenant  hath  the  fole  in* 

tereft  in  them,  and  hath  full  power  at  any  time  to  defeat, 

deftroy,  or  furrender  thepi  to  him  that  hath  the  reverfion  : 

therefore,  when  fuch  an  eftate  unites  with  the  reverfion  in 

fee,  the  law  confiders  it  in  the  light  of  a  virtual  furrender  of 

7  3  Lev.  437.  *  2  R«p.  6i.    S  Rep.  74. 

»  Plow.  418.   Cro.  Jac.  275.  Co,  Lift  338. 

the 
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the  inferior  cftate^*  But,  in  an  eftate-tail,  the  cafe  it  other* 
y^ife :  the  tenant  for  a  long  time  had  no  pQwer  at  all  oirer  it, 
fo  as  to  bar  or  to  deftroy  it,  and  now  can  only  do  it  by  cer- 
tain fpecial  modesi  by  a  fine,  a  recovery,  and  the  like^:  it 
would  therefore  have  been  (Irangely  improvident^  to  hare 
permitted  the  tenant  in  tail,  by  purchaiing  the  reverfion  in 
fee,  to  merge  his  particular  eftate,  anddefeat  the  inheritance 
of  his  ifliie:  and  hence  it  has  become  a  maxim,  that  a  te* 
nancy  in  tail,  which  cannot  be  furrcndered,  cannot  alfo  be 
merged  in  the  fee. 


*  Cro.  Elib  302. 


■  See  paf.  sti. 
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C{IAPT£R     THE     TWELFTH. 

OP    ESTATES    IN    SEVERALTY, 
JOINT-TENANCY,    COPARCE- 
.    NARY,    AND    COMMON. 


WE  come  now  to  treat  of  eftate9»  with  refpeft  to  the 
number  and  connexions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  And,  confideredJn<thi$  view^ 
eftates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  a^iial  pofTeffion  or  expedian'cy,  may  be  held  in 
four  di^erent  ways ;  in  fcTersdtyi  in  joint-tenancy,  in  co« 
parcenary,  and  in  common. 

I.  He  that  holds  lands  or  tenements  in  feveraliy^  or  is  fole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  perfon  being  joined  or  conned:ed  with  himi 
in  point  of  intereft,  during  his  eftate  therein.  This  is  the 
moft  common  and  ufual  way  of  holding  an  eftate  j  and 
therefore  we  may  make  the  fame  obfervations  here,  that  we 
did  upon  eftates  in  pofTeffion,  as  contradiftinguiflied  front 
thofe  in  expeflancy,  in  the  preceding  chapter :  that  there  is 
little  or  nothing  peculiar  to  be  remarked  concerning  it,  fince 
all  eftates  are  fuppofed  to  be  of  this  fort,  unlefs  where  they 
are  exprefsly  declared  to  be  otherwife ;  and  that  in  laying 
down  general  rules  and  do£lrines,  we  ufually  apply  them  to 
fach  eftates  as  are  held  in  fcveralty.  I  fliall  therefore  proceed 
to  confider  the  other  three  fpecies  of  eftates,  in  which  there 
are  always  a  plurality  of  tenants. 

IL  An  eftate  \n  joint -tmancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  perfons,  to  hold  in  fee-  fimple, 
fee-tail,  for  life,  for  years,  or  at  will.    In  confequence  of 

fttch 
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fiicfa  grants  an  eftate  is  called  an  eftate  in  joint-tenancy  S 
and  fometimes  an  eftate  in  jointure^  which  word  as  well  as 
the  other  fignifies  an  union  or  conjundiion  of  intereft ;  though 
in  common  Ipeech  the  term  Jointure  h  now  ufually  con« 
fined  *to  that  joint  eftate»  which  by  virtue  of  the  ftatute 
27  Hen.  Vni.  c.  lo.  is  frequently  vefted  in  the  hufband  and 
wife  before  marriage^  as  a  full  fatisfa£lion  and  bar  of  the 
woman's  dower  ^. 

In  unfolding  this  title,  and  the  two  remaining  ones  in  the 
prefent  chapter,  we  will  flrft  inquire,  how  thefe  eftates  may 
be  created;  next,  their  properties  2,ui  xt{fti\xft  incidents  s  and 
laftly,  how  they  may  ht  fevered  or  defiroyed% 

1.  The  creation  of  an  eftate  in  joint'^tenancy  depends  oti 
the  wording  of  the  deed  or  devife,  by  which  the  tenants  claim 
title  \  for  this  eftate  can  only  arife  by  purchafe  or  grants 
that  is,  by  the  aft  of  the  parties,  and  never  by  the  mere  zOl 
of  law.  Now,  if  an  eftate  be  given  to  a  plurality  of  perfons, 
without  adding  any  reftriftive,  exclufive,  or  explanatory 
words,  as  if  an  eftate  be  granted  to  A  and  B  amd  their  Heirs^ 
this  makes  them  immediately  joint-tenants  in  fee  of  th^  lands. 
For  the  law  interprets  the  grant  fo  as  to  make  all  parts  of  it 
take  eflFeft,  which  can  only  be  done  by  creating  an  equal 
eftate  in  them  both.  As  therefore  the  grantor  has  thus  united 
their  names,  the  law  gives  them  a  thorough  union  in  all  other 
refpefts.    For, 

2.  The  properties  of  a  joint  eftate  are  derived  from  it's 
unity,  which  is  fourfold ;  the  unity  of  interefi^  the  unity  of 
titk^  the  unity  of  time^  and  the  unity  of  p'offejfton ;  or,  in 
other  words,  joint-tenants  have  one  and  the  fiime  intereft^ 
accruing  by  one  and  the  fame  conveyance,  commencing  at 
one  and  the  fame  time,  and  held  by  one  and  the  fame  undi^^ 
vided  poflcflion* 

FixsT,  they  muft  have  one  and  the  fame  intereji.    One  [  182  1 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  intereft  in  lands,  and  tiie  other  to  a  difTcrent  *, 

•  Lltt  )  4774  *  Set  pag.  137. 
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one  caimot  be  tenant  for  life,  smd  the  bther  for  yean; 
one  cannot  be  tenant  in  fee,  and  the  other  in  Vail  \     Biit»  ii 

^  land  be  limited  to  A  and  B  for  their  lives,  tins  malies  dieni 

joint-tenants  of  the  freebcrid ;  if  to  A  and  B  and  their  heirBf 
k  makes  ^hem  joint-tenaats  of  the  inheritance  ^.  If  land  be 
granted  to  A  and  B  for  their  liveS)  and  to  the  hetrs  of  A; 
here  A  and  B  are  joint-tenanta  of  the  freehold  durhig  ibeir 
refpedive  liveSj  and  A  has  the  remainder  of  the  fee  in  fero- 
talty :  or,  if  land  be  given  to  A  and  B,  and  the  heirs  of  the 
body  of  A  5  here  both  have  a  joint  eftate  for  life,  and  A  hath 
a  fcveral  remainder  in  tail  *.  .Secondly,  joint-tenants  muft 
alfo  have  in  unity  of  title  s  their  eftate  muft  be  created  by  one 
and  the  fame  aft,  whether  legal  or  illegal ;  as  by  one  and  the 
lame  grant>  or  by  one  -and  the  (ame  diifeifin  ^  Joiiit<<tenancy 
cannot  arife  by  defcent  or  a£l  of  law ;  but  merely  by  purchaibi 
or  acquifition  by  the  a£l  of  the  party :  and,  uttlefs  that  a£b 
be  one  and  fhe  fame,*  the  two  tenants  would  hare  difierent 
titles  \  atid  if  they  had  different  titles,  one  might  prove  goody 
and  the  other  bad,  which  would  abfolutely  deftroy  the  join- 
tare.  Thh-dly,  there  muft  alfo  be  an  nnity  of  time :  their 
eftates  muft  be  veiled  at  oae  and  the  fame  period,  as  well  as^ 
by  one  and  the  fame  title.  As  in  cafe  of  a  prefent  eftate 
made  to  A  and  B  $  or  a  remainder  in  fee  to  A  and  B  after  a 
particular  eftate ;  m  either  cafe  A  and  B  are  joint-tenants. of 
this  prefent  eftate,  or  this  refted  remamder.  But  if,  after  a 
leafe  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  tlie  particular  eftate  A 
diesy  which  vefts  the  remainder  of  one  moiety  in  his  heir ; 
and  then  B  dics^  whereby  the  other  moiety  becomes  vefted  m 
the  heir  of  B:  now  A's  heir  and  B^s  heir  are  not  joint-tenants 
of  this  reniainder,  but  tenants  in  common ;  for  one  moiety 
vefted  at  one  time,  and  the  other  moiety  vefted  at  another'* 
Tet,  where  a  feoffment  was  made  to  the  ufe  of  a  man,  and 
fuch  wife  as  he  (hould  afterwards  marry,  for  term  of  their 

[182]  lives,  and  he  afterwards  married ;  in  this  cafe  it  feems  to  have 
been  held  that  the  huiband  and  wife  had  a  joint*  eftate,  though . 

■ 

«  Co.  Litl.  188.  ^  Ihid.  §  178. 

^  Litt.  ^  «i77.  «  G©.  Litt.  i%%,  ■ 
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Ycfted  at  dificrent  times  i^:  becaufe  the  i^  of  the  strife's  cftat^ 
was  in  abeyance  and  dormant  till  the  intermarriage )  and» 
being  then  awakened,  had  relation  back,  and  took  effect 
from  the  original  time  of  creation.  LaiUy,  in  joint»tenancy 
there  muft  be  an  unity  cS  poJtffSon*  Joint-tenants  are  faid  to 
be  feifed  per  mi  et  per  lotsty  by  the  halfoi  nmetyj  and  by  alii 
that  is,  they  each  of  them  have  the  entire  pofiefiion,  as  well 
of  every  parcel  as  of  the  whole  ^.  They  have  not,  one  of  them 
a  feifin  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one-be  exclufively-feifed  of  one  acre,  and 
his  companion  of  another;  but  each  has  an  undivided  moiety 
of  the  whole,  and  not  the  whole  of  an  undivided  moiety  ^* 
And  therefore,  if  an  ellate  in  fee  be  given  to  a  man  and  ^his 
wife,  they  are  neither  properiy  joint-tenants,  nor  tenants  in 
common :  for  hufband  and  wife  being  confidered  as  one  per* 
fon  in  law,  they  cannot  take  the  eftate  by  moieties,  but  both 
are  feiied  of  the  entirety,  per  tout  et  non  per  my  /  the  confe- 
quence  of  which  is,  that  neither  the  hufband  nor  the  wife  can 
difpofe  of  any  part  without  the  aflent  of  the  other^  but  the 
whole  muft  remain  to  the  furvivor  ^  ( i  )• 

Upon  thefe  principles,  of  a  thorough  and  intinlate  unioti 
of  intereft  and  poiTeflion, ^depend  many  other  confequences 
and  incidents  to  the  joint-tenant's  eftate*  If  tS^o  joint-tenants 
let  a  verbal  leafe  of  their  land,  referving  rent  to  be  paid  io 
one  of  them,  it  (hall  enure  to  both,  in  refped  of 'the  joint 
reverfion  '•  If  their  leflee  furrenders  his  leafe  to  one  of  them^ 
it  fliall  alfo  enure  to  both,  becaufe  of  the  privity,  or  relation 
df  their  eftate  "•    On  the  fame  reafon,  livery  of  feifin,  made 

•  Dyer.  340.     i  Rep.  loi.  ^  Utt.  §  665.    Co.  litt  187.  Bro« 

*  Utt.  §  %%%,     5  Rep.  10.  Air>  t.  cm  m  tnta.  S.    a  Vera.  iaO» 
<   ^  S^mliUt  Mum  tenet  et  nihil  tenet ;     %  Lev.  39. 

fcUkety  iotim  in  cemmuniy  et  mhil  fepara*         '  Co.  Utt.  114. 
t'mper  ft.     Braft.  /.  5.  tr.  5.  f.  26-  "  Ilnd,  19*! 

( I )  And  if  a  grant  is  made  of  a  joint  eftate  to  hufl)and  and 
wife,  and  a  third  perfon,  the  hufband  and  wife  (hall  have  one 
moiety,  and  the  third  perfon  the  other  moiety y  in  the  fame  manner 
ad  if  it  had  been  granted  only  to  two  perfons.  So  if  the  grant  h 
to  huiband  and  wife  and  two  others,  the  hufband  and  wife  take 
C>Qe  third  icLjoint-tenancy.    Lift,  (291* 
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to  one  joint-teoantt  fl»U  enure  to  both  of  them  ^ :  and  th€ 
tfntryi  or  re*entrjr,  of  one  jomt*tenant  is  as  efie&ual  in  law 
ts  if.  it  were  the  a&  of  both**.    In  all  adions  alfp  relating  to 
their  joint*eftate^  one  joint*tenant  cannot  fue  or  be  fued  with* 
<5ut  joining  the  other  ^     But  if  two  or  more  joint- tenants  be 
feifed  of  an  advowfon^  and  they  prefent  different  clerks,  the 
biihop  may  refufe  to  admit  either:  becaufe  neither  joint- 
tenant  hath  a  feveral  right  of  patronage,  but  each  is  feifed  of 
[  1^3  ]  ^^  whok :  and^  if  they  do  not  both  agree  within  fix  months^ 
the  right  of  prefentation   (hall  lapfe.      But  the  ordinary 
may,  if  he  pleafes,  admit  a  clerk  prefented  by  either,  for  the 
good  of  the  church,  that  divine  fervice  may  be  regularly  per- 
formed; which  is  no  more  than  he  otherwife  would  be  en* 
titled  to  do,  in  cafe  their  difagreement  continued,  ib  as  to 
incur  a  lapfe :  and,  if  the  clerk  of  one  joint-tenant  be  fo  ad* 
tnitted,  this  fliall  keep  op  tlie  title  in  both  of  them ;  in  re- 
fpeA  of  the  privity  and  union  of  their  eftate  \    Upon  the 
fame  ground  it  is  held,  that  one  joint-tenant  cannot  have  an 
afiion  againft  another  for  trefpafs^  in  refpeft  of  his  land''; 
for  each  has  an  equal  right  to  enter  on  any  part  of  it.     But 
one  joim^tenant  is  not  capable  by  himfelf  to  do  any  ad, 
which  may  tend  to  defeat  or  injure  the  eftate  of  the  other; 
as  to  let  leafes,  or  to  gtant  copyholds* :  and,  if  any  wade 
be  done,  which  tends  to  the  deftru£lion  of  the  inheritancCt 
one  joiiit'^tenant  may  have  an  afiion  of  wade  againft  the 
other,  by  conftrufbion  of  the  ftatnte  Weftm.  2.  c.  12.'    So 
too,  though  at  common  law  no  a£tion  of  account  lay  for  one 
joint-tenant  againft  another,  unlefs  he  had  conftituted  him 
his  bailiflfor  receiver",  yet  now  by  the  ftatute  4  Ann.  c,  i6. 
joint-tenants  may  have  a£tions  of  account  againft  each  other, 
for  receiving^^more  than  their  due  fhare  of  the  profits  of  the 
tenements  held  in  joint*tenancy  (a). 

"  Co.  Litt.  49*  ^  3  Leon.  aSz* 

^  Ikid.  3 1 9.  364*  *  z  Leon.  ^34* 

P  Ibid,  19  5.  *  2  Inft.  403. 

*  Ibid.  185.  *  Co.  Utt.  200. 


(2)  This  a6kion  is  now  perhUps  sever  brought ;  but  the  prac- 
tice IS  to  apply  to  a  court  of  equity  to  compel  an  account ;  which 
6  is 
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FitoM  the  fame  principle  alfo  arifes  the  remaining  grand 
incident  of  joint  eftates;  viz.  the  do^tripe  oi  furvivorjbipt 
by  which  when  two  or  more  perfons  are  feifed  of  a  joint 
^ftate,  of  inheritance,  for  their  own  lives,  or  par  auUr  vie, 
or  are  jointly  poflefled  of  any  chattel  intereft,  the  entire  te- 
nancy upon  the  deceafe  of  any  of  them  remains  to  the  furvi- 
vorSj  and  at  length  to  the  laft  furvivor }  and  he  ihall  be  en- 
titled to  the  whole  eftate,  whatever  it  be,  whether  an  inhe- 
ritance or 'a  common  freehold  only,  or  even  a  lefs  eftate^. 
Thifi  16  the  natural  and  regular  con&quence  of  the  union  and 
entirety  of  their  intereft.    The  intereft  of  two  joint-tenants 
is  not  only  equal-  or  fimilar,  but  alfo  is  one  and  the  fame.  [  184  1 
One  has  not  originally  a  diftin£l  ipoiety  from  the  other  ^  but, 
if  by  any  fubfequent  a£l  (as  by  alienation  or  forfeiture  of 
either)  the  intereft  becomes  fcparate  and  di(tin£t,  the  joint- 
tenancy  inftantly  ceafes.     But,  while  it  continues,  each  of 
two  joint-tenants  has  a  concurrent  intereft  in  tlie  whole ;  and 
therefore,  on  the  death  of  his  companion,  the  fole  intereft 
in  the  whole  remains  to  the  furvivor.    For  the  intereft, 
which  the  furvivor  originally  had,  is  clearly  not  devefte4  by 
the  death  of  his  companion ;  and  no  other  perfon  can  now 
claim  to  have  2  Joint  eftate  with  him,  for  no  one  can  now 
have  an  ititereft  in  the  whole,  accruing  by  the  fame  title,  and 
taking  eflfe^  at  the  fame  time  with  his  own ;  neither  can  any 
one  claim  ^ftparate  intereft  in  any  part  of  the  tenements; 
for  that  would  be  to  deprive  the  furvivor  of  the  right  which 
he  has  in  all,  and  every  part.     As  therefore  the  furvivor's 
original  intereft  in  the  whole  ftill  remains;  and  as  no  one 
can  now  be  admitted,  either  jointly  or  feverally,  to  any  fhare 
with  him  therein  \  it  follows,  that  his  own  intereft  muft  now 
be  entire  and  feveral,  and  thsrt  he  ihall  alone  be  entitled  to 
the  whole  eftate  (whatever  it  be)  that  was  created  by  the 
original  grant. 

^LUc*  §iSo,  28 1. 

16  alfo  the  junfdt£li'oii  generally  reforted  to,  in  order  to  obtain  a  \ 

partition  between  Joint-tenant  a,  parceners,  and  tenants  in  common* 
Cm.  Dig*  Chanc,  $  V.  6.  &  4  i^.  Mitf.  109. 

P  3  This 
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This  right  of  furvivorfliip  is  called  bj  our  ancient  authors* 
ititjuj  iucrefcendi^  becaufe  the  right,  upon  the  death  of  ono 
joint-tenant^  accumulates  and  increafes  to  the  funrivors  \  or,  as 
they  themfelves  ezprefs  it}  '^  pars  ilia  communis  accrefcitfuper^ 
*'  Jlitibus^  deperfona  in  perfonam^  ^fq^^  ^  ultimam  faperftitemf* 
And  thisy'tf/  accrefcendi  ought  to  be  mutual;  which  I  appre- 
hend to  be  one  reafou  why  neither  tlie  king  y^  nor  any  cor* 
poration%  can  be  a  joint-tenant  with  a  private  perfon.  For 
here  is  no  mutuality :  the  private  perfon  has  not  even  the  rc^ 
moteft  chance  of  being  feifed  of  the  entirety,  by  benefit  of 
furvivorfliip  \  for  the  king  and  the  corporation  can  never 
die  (3). 

C  ^85  ]  2*  W*  *'^^»  laftly,  to  inquire  how  an  eftatc  in  joint-te- 
nancy may  be  fevered  and  dejiroyed.  And  this  may  be  done 
by  deftroying  any  of  it's  conftituenc  unities,  i.  That  of 
iimef  which  refpe£ts  only  the  original  commencement  of  the 
joint- eftate,  cannot  indeed,  (being  now  pad)  be  affed^ed  by 
any  fubfequent  tranfadiions.  But,  2.  The  joint- tenants' 
eftate  may  be  deftroyed,  without  any  alienation,  by  merely 
difuniting  their  pojfejjion.  For  joint»tenants  being  feifed  pet 
-my  et  per  tout  J  every  thing  that  tends  to  narrow  that  intereft^ 
fo  that  they  fliall  not  be  feifed  throughout  the  whole»  and 

'  BraaoB.  •  /.  4*   /r.  3.    c,  9.   §  3-        ^  Co.  Litt.  190.    Finch*  h.  83. 
FIcta.  /.  3.  f.  4.  *  »  LcT.  i^. 


(  3 )  But  lord  Coke  fays  cxprefsly,  "  there  may  be  joint-tenantfi, 
•<  though  there  be  not  equal  ^benefit  of  furvivorfliip ;  as  if  a  man 
«<  let  lands  to  A  and  B  daring  the  life  of  A  $  if  B  die,  A  fluJl 
«<  have  all  by  furvivorflup ;  but  if  A  die,  B  fliall  have  nothing.'* 
Co*  Litt,  18 1.     The  mutuality  of  furvivorfliip  does  not  therefore 
appear  to  be  the  reafon  why  a  corporation  cannot  be  a  joint-tenant 
with  a  private  perfon;  for  two  corporations  cannot  be  joint-tenants 
tpgether ;  but  whenever  a  joint-eftate  is  granted  to  them>  they 
take  as  tenants  in  common.    Co.  Lift,  190.     But  there  is  no  fur- 
vivorfliip of  a  capital,  ^or  a  ftock  in  trade,  among  merchants  and 
raders ;  fqr  this  would  be  ruinous  to  the  family  of  the  deceafed 
partner ;  .and  it  is  a  legal  maxim,  jus  accrefcendi  inter  mercatores  pro 
henepcio  commercii  locum  sum  babet*   Co.  Litt.  1 82 «    See  p.  399.  pof. 

Uiroughout 
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throughout  CTCry  part,  i8  a  feverance  or  cle({ru<f^ion  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part 
their  landb,  and  hold  them  in  feveralty,  they  are  no  longer 
joint-tenants ;  for  they  have  now  no  joint-intereft  in  the 
whole,  but  only  a  feveral  intereft  refpe&ively  ia  the  feveral 
parts.  And  for  that  reafon  alfo,  the  right  of  furviTorfliip  is 
by  fach  feparation  deftroyed  \  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  Co  to  do  ** :  for,  this 
being  an  eftate  originally  created  by  the  zSt  and  agreement 
of  the  parties,  the  law  would  not  permit  any  one  or  more  of 
ihem  to  deftroy  the  united  pofieffion  without  a  fimilar  uni* 
verfal  confent.  But  now  by  the  ftatutes  3 1  Hen  VIII.  c.  i, 
and  3 1  Hen.  VIII.  c.  32*  joint- tenants,  either  of  inheritances 
orjother  lefs  eftates,  are  compellable  by  writ  6f  partition  to 
divide  their  lands  ^  3.  The- jointure  may  be  deftroyed  by 
deftroyiag  the  unity  of  titU^  As  if  one  joint- tenant  aliened 
and  conveys  his  eftate  to  a  third  perfon :  here  the  joints 
tenancy  is  fevered,  and  turned  into  tenancy  in  common  ^  ^  for 
the  grantee  and  the  remaining  joint«tenant  hold  by  different 
titles,  (one  derived  from  the  original,  the  other  from  the 
fubfequent,  grantor,)  though,  till  partition  made,  the  unity 
of  pofieffion  continues.  But  a  devife  of  one's  ftiare  by  will  [  186  1 
is  no  feverance  of  the  jointure :  for  no  teftament  takes  tffeSL 
till  after  the  death  of  the  tcftator,  and  by  fuch  death  the  right 
of  the  furvivor  )[  which  accrued  at  the  original  creation  of  the 
eftate,  and  has  therefore  a  priority  to  the  other  ")  is  already 
vefted^  (4).  4*  It  may  alfo  be  deftroyed,  by  deftroy tng  the  unity 

*  Co.  Litt.  iSS.  193,  Svidert  defiderant  \  boe  jiaikivm  iMttr  ee< 

*  Litt.  §  290,  *  accifipQt^,  (Ff.  lo.  3.  8.) 

*  Thuty  by  the  ci?il  law,  nemo  imn^        *  Litt.  ^  i^%» 

Mt  ttrnpellttur  ad  comwuimontm  (F/.az*         *  Jux   accrejctndi  fratfertwr  ultima$ 
6.  a6.  §  4.)     And  again  \  fi  mm  omnet    voiuntati.     Co.  Litt.  iSs* 
}«<  rem  commmnem  bahentffed  certi  e»  bfSf         '  Litt.  ^  287. 


(4)  If  c^  will  16  made  by  a  joint-tenant  of  real  property,  dcvifing 
his  intereft  in  the  premifes,  and  after' the  execution  of  the  wiU 
there  is  a  partition  of  the  eftate,  the  teftator^ft'  (Hare  cannot  pafs'by 
the  devife  unlefs  there  it  a  republication  of  |h6  Will  fubfequent  t^ 

the  partition.     3  jBwt.  1488.  "*  ^     

Pf  For 
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pf  intereft.  And  therefore^  if  there  be  two  jointptenants  for 
lifci  and  the  inheritance  is  purchafed  by  or  descends  upon 
cither,  it  is  a  feyerance  of  the  jointure  '  %  though,  if  an  oftate 
is  originallf  limited  to  two  for  life,  and  after  to  the  heirs  of 
o;ie  of  theip,  the  freehold  (hall  remain  in  jointure,  without 
merging  in  the  inheritance ;  becaufe^  being  created  by  one 
and  the  fame  conyepnce,  they  are  not  feparate  eftates^ 
(which  is  requifite  in  order  to  a  merger,}  but  branches  of  one 
entire  efts|te  \  In  like  manner,  if  a  joint*tenant  in  fee  makes 
a  leafe  for  life  of  his  ihare,  this  defeats  thc^jobture  ^ ;  for  it 
deftroys  the  un|ty  both  of  title  and  of  intereft.  And}  when- 
f^ver  or  by  whatever  means  the  jointure  ceafes  of  is  fevered^ 
the  right  of  furvirorlbip  or  jus  acenfcmdi  the  &me  inftant 
ceafes  with  it  ^*  Yet,  if  one  of  three  joint-tenants  alienes  hi^ 
(hare,  t^ie  Vw^  ren^aining  tenants  ftill  hold  their  parts  by 
jotnt-tenancy  snd  furyivorfliip  \ :  and,  if  one 'of  three  joint* 
tenants  releafes  his  (hsire  to  one  of  His  companions,  though 
the  joint-tenancy  is  deftroyed  with  regard  to  that  part>  yet 
the  two  remaining  parts  are  ftill  held  in  jointure  "  \  for  thej 
ftill  preferve  their  original  conftituent  unities*  But  when, 
by  any  a£l  or  event,  different  interefts  are  created  in  the 
feveraj  parts  of  thjc  eftate,or  they  are  held  by  difierent  titles, 
or  if  mjprely  the  poffeifion  is  feparated  \  fo  that  the  tenants 
have  no  longer  thefe  four  indifpenfable  properties,  a  fame- 
pefs  of  intereft,  and  undivided  poffeffiou,  a  title  veiling  at 
one  and  the  fame  time,  and  by  one  and  the  fame  a£l  o( 
|Tant  \  the  jointure  is  inftantly  diflblvedf 

£  ?^7  ]      '^  general  it  is  advantageous  for  the  joint-tenants  to  dif* 
folve  the  jointure ;  fince  thereby  the  pght  of  furvivorfhip  is 

t  Cro.  £!».  479.  \n  rt  fMonJo  Jus  oecrefcertt  batet^    Co* 

^  a  Rep.  60.    Co.  Lite.  xSs.  Litt.  188. 

'  Litt  530**  303-  '  Litt.  ^494. 

»  NibU  dt  're  aecrefist  a,   ^i  mJni       ■  Jbui.  §  364* 

/ 

For  a  joint-teaaiyt  is  not  enabled  to  devife  his  eftate  by  the  fta- 
tqtc  of  wiHs  33  Hen.  VIII.  c,  i.  explained  by  34  and  35  Hen.  VIII. 
f .  5.  as  tenants  in  common,  and  co-parcenors.  But  if  a  tenant  in 
eommon  devife^  his  eftate.  a  fubfcquent  partition  19  not  a  revoca- 
tion o^  the,  will  3  P.  IVm*  169. 
—  .,  takexj 
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taken  away,  and  each  may  tranfmit  his  own  part  to  bis  owq 
heir3«  Sometimes  however  it  is  difadvantageous  to  diflblve 
the  joint-eftate :  as  if  there  be  joint<^tenanU  for  life,  and  they 
make  partition,  this  diflblves  the  jointure ;  and,  though  be- 
fore they  each  of  them  had  an  eftate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion^  now  they  have  an  / 
eftate  in  a  moiety  only  for  their  own  lives  merely ;  and,  on 
the  death  of  either,  the  reverfioner  (hall  enter  on  his  moiety  \ 
And  therefore,  if  there  be  two  joint-tenants  for  life,  and  one  / 
grants  away  his  part  for  the  life  of  his  companion,  it  is  « 
forfeiture  * :  for  in  the  firft  place,  by  the  feverance  of  the 
jointure  he  has  given  himfclf  in  his  own  moiety  only  an  eftate 
for  lus  own  life  i  and  then  he  grants  the  fame  land  for  the 
life  of  another :  which  grant,  by  a  tenant  for  his  own  life 
merely,  is  a  forfeiture  of  his  eftate  ^  i  for  it  is  creating  an 
eftate  which  may  by  poflibility  laft  longer  than  that  which 
he  is  legally  entitled  to.  > 

III.  An  eftate  held  in  coparcenqry  is  where  lands  of  inhe- 
ritance defcend  from  the  anceftor  to  two  or  more  perfons.  It 
arifes  eidier  by  common  law  or  particular  cuftom.  By 
common  law  \  as  where  a  perfon  fcifed  in  fee-fimple  or  in 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  lifters,  aunts,  coufins,  or  their  reprefentatives ; 
in  this  cafe  they  (hall  all  inherit,  as  will  be  more  fully  (hewn^ 
ipehen  we  treat  of  defcents  hereafter :  and  thefe  co-heirs  are 
then  called  coparceners:  or,  for  brevity,  parceners  only^. 
Parceners  by  particular  cuftom  are  where  lands  defcend,  as 
in  gavelkind,  to  all  the  males  in  equal  degree,  as  fons,  bro- 
thers. Uncles,  isfc. '  And,  in  either  of  thefe  cafes,  all  the 
parceners  put  together  make  but  one  heirj  and  have  but  one 
eftate  among  them  '• 

The /re^^^iV/ of  parceners  are  in  fome  refpe£ls  likethofe  [  188  3 
of  joint- tenants  \  they  having  the  fame  unities  of  intereft^ 
titUy  and  poffejjiom    They  may  fue  and  be  fued  jointly  for 

*  I  Jooet.  55*  4  Lict.  §  «4i,  S4». 

•  4  Leon.  %n.  '  X^.  S  s6|. 
9  Co.  Lict  251.                                I  C*.  Vxuiii* 

matters 
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matters  relating  to  thetr  oim  lands  ^ :  and  iht  entry  of  one  of 
them  fliall  in  fome  cafes  emife  as  the  entry  of  them  all  **. 
They  cannot  have  an  aftton  of  trefpafs  agatnft  each  other  : 
but  herein  they  differ  from  joint- tenants,  that  they  are  alfe 
excluded  from  maintaining  an  adion  of  waite^;  for  copar* 
ceners  could  at  aU  times  put  a  ftop  to  any  wafte  by  writ  of 
partition,  but  till  the  flatute  of  Henry  the  eighth  joints- 
tenants  had  no  fuch  .power.  Parceners  aUb  differ  materially 
from  joint-tenants  in  four  other  points:  i.Theji  always 
claim  by  defcent,  whereas  joint-tenants  always  claim  by 
puTchafc,  Therefore  if  two  fitters  purchafc  lands,  to  hold 
'to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
tenants  * :  and  hence  it  likewife  follows,  that  no  lands  can 
be  held  in  coparcenary,  but  eftates  of  inheritance,  which  arc 
of  a  defcendible  nature ;  whereas  not  only  eftates  in  fee  and 
in  tail,  but  for  life  or  years,  may  be  held  in  joint^tenancy. 
2.  There  is  no  unity  of  time  necefiary  to  an  eftate  in  copar-p 
cenary.  For  if  a  man  hath  two  daughters^  to  whom  his 
eftate  defcends  in  coparcenary,  and  one  dies  before  the  other  \ 
the  furviving  daughter  and  the  heir  of  the  other>  or,  when 
both  are  dead,  their  two  heirs,  are  ftiU  parceners^;  the 
eftates  vetting  in  each  of  them  at  different  times,  though  it 
be  the  fame  quantity  of  intereft^  and  held  by  the  fame  title, 
3«  Parceners,  though  they  have  an  unhy,  have  not  an  entirety^ 
of  intereft.  They  are  properly  entitled  each  to  the  whole  of 
'  a  diftin^  moiety  * ;  and  of  courfe  there  is  no  jus  accrtfandi^ 
or  furvivorfhip  between  them :  for  each  part  defcends  feverall  j 
to  their  refpeflive  l)eirs,  though  the  unity  of  poffeffion  con- 
tinues. And  as  long  as  the  lands  continue  in  a  courie  of 
defcenf,  and  united  in  pofleffionj  fo  long  are  the  tenants 
therein,  whether  male  or  female,  called  parceners.  But  if 
the  pofleilion  be  once  fevered  by  partition,  they  are  no  longer 
r  i3p  }  parceners,  but  tenants  in  feveralty ;  or  if  one  parcener  alienes 
her  (hare,  though  no  partition  be  made,  then  are  the  laud$ 
no  longer  held  in  coparcenary^  bur  in  common  *•- 

« Co.  Litt  164*  >  y  Co.  Litt.  164. 174. 

« md,  188. 143^.  •*•  ih\i.  163, 164. 

^  \  Inft,  403.  ...  *  Utt.  §  309,  » 

Farceme&s 
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Fa&cbMBRS  arc  fo  caHcd,  £iftii  Littleton  \  becaufe  thej 
Slay  be  conftnined  to  make  partition.     And  he  mentions 
many  methods  of  making  it '  9  four  of  which  are  by  confent^ 
and  one  by  compulfion.     The  firft  is,  where  they  agree  to 
divide  the  lands  into  equal  parts  in  ieyeralty,  and  that  eack 
Aali  have  fueh  a  determinate  part     The  fecond  isi  when 
they  agree  to  chufe  fome  friend  to  make  partition  for  them^ 
and  then  the  fifters  (hall  chufe  each  of  them  her  part  accord* 
ing  to  feniority  of  age  \    or  othcrwifc,  as  Ihall  be  agreed. 
The  privilege  of  feniority  is  in  this  cafe  perfonal ;  for  if  the 
eldcft  filler  be  dead,  her  iffue  (hall  not  chufe  firft,  but  the 
next  fitter.     But,  if  an  advowfon  defcend  in  coparcenary, 
and  the  fitters  cannot  agree  in  the  prefentition,  the  eldeft  aiid 
her  ififue,  nay  her  hufband,  or  her  alfigns,  (hall  prefent  alonCf 
before  the  younger''  (6).     And  the  reafon  given  is,  that  the 
former  privilege,  of  priority  in  choice  upon  a  divifion,  arifes 
from  an  aft  of  her  own,  the  agreement  to  make  partition  ; 
and  therefore  is  merely  perfonal :  the  latter  of  prefenting  to 
the  living,  arifes  from  the  z6t  of  ^hc  law,  and  is  annexed 
not  only  to  her  perfon,  but  to  her  ettate  alfo.      A  third 
method  of  partition  is,  where  the  eldeft  divides,  and  then  (he 
ihall  chufe  laft  \  for  the  rule  of  law  is,  cujtts  eji  divifio^  alterius 
tfi  eleB\o*     The  fourth  method  is,  where  the  fifters  agree  to 
caft  lots  for  their  (hares     And  thefe  are  the  methods  by  con- 
fent.     That  by  compulfion  is,  where  one  or  more  fue  out  a 
writ  of  partition  againft  the  others  *,    whereupon  the  (heriflT 
jhali  go  to  the  lands,  and  make  partition  thereof  by  the  ver* 
i\t\  of  a  jury  there  impanneled,  and  a(&gn  to  each  of  the  par- 
4ceners  her  part  in  feveralty  *  (7}.  But  there  are  fome  things 

b  ^  24X.  '  Co-  Litt.  i66.     3  Rtp.  2x. 

«  \  243  to  2S4.  *  By  ftatuu  8  &  9  W.  III.  c.  31.  aneato 

method 


(6)  It  has  been  doubted  whether  the  grantee  of  the  eldcft 
fitter  (hall  have  the  firft  and  fole  prefentation  after  her  deaths 
Harg^  Co,  Liit.  166.  But  it  was  cxprefsly  determined  in  fiivour  of 
fuch  a  grantee  in  i  Vef.  340. 

(7)  Another,  and  the  inoft  ufual,  mode  of  compulfion  is  by  a 
decree  of  a  court  of  equity.     See  page  183.  n.  a.  ante. 


iga  ?i&^  Rights  Book  I L 

which  «re  in  their  nature  rnipiaitibku  The  manfion^houfe, 
common  of  eftovcrs,  common  of  pifcary  uncertain,  or  any 
other  comix>on  without  ftint»  fliall  not  be  divided  ;  but  the 
elded  filter,  if  (he  pleafes,  (hail  have  them,  and  make  the 
others  a  reafonable  fati«fa£lion  in  other  parts  of  the  inhe- 
ritance: or,  if  that  cannot  be,  then  they  (hall  have  the 
profits  of  the  thing  by  turns,  in  the  fame  manner  as  they 
take  the  advowfon  ^ 

There  is  yet  another  confideration  attending  the  eftate 
in  coparcenary:  that  if  one  of  the  daughters  has  had  an  eftate 
given  with  her  \i\ frankmarriage  by  her  anceftor,  (which  we 
may  remember  was  a  fpecies  of  eftates-tail,  freely  given  b/  a 
relation  for  advancement  of  his  kinfwoman  in  marriage  ^,)  in 
this  cafe,  if  lands  defcend  from  th'ey^m^  anceftor  to  her  and 
ber  filters  in  fee-fimple,  (he  or  her  heirs  (hall  have  no  (hare 
of  them,  unlefs  they  will  agree  to  divide  the  lands  fo  given 
in  frankmarriage  in  equal  proportion  with  the  reftof  t\&  lands 
defcending  ^.     This  mode  of  divifion  was  known  iH  the  law 
of  the  Lombards^;  which  dire£ts  the  woman  fo  preferred  in 
marriage,  and  claiming  her  (hare  of  the  inheritance,  mitten 
in  confufum  cum  forGrihus,  quantum  pater  aut  f  rater  ei  dederit^ 
quando  ambulaverit  ad  maritum.     With  us  it  is  denominated 
bringing  thofe  lands  into  hotchpot  ^:  which  term  I  (hall  explain 
in  the  very  words  of  Littleton ' :  <Mt  feemcth  that  this  word^ 
**  hotchpot^  is  ih  £ngli(h  a  pudding ;    for  in  a  pudding  is 
<«  not  commonly  put  one  thing  alone,  but  one  thing  with 
^  other  things  together/'   By  this  houfewifely  metaphor  our 
anceftors  meant  to  inform  US'",  that  the  lands,  both  thofe  given 
*in  frankmarriage  and  thofe  defcending  in  fee-fimple,  fliould 
be  mixed  and  blended  together,  and  then  divided  in  equal  por- 
tions among  all  the  daughters.    But  this  was  left  to  the  choice 

»etliod  of  carrying  ob  the  proceedings  on  ^  Brsdon.  /.  2.  c,  34*    Litt   §  x66 

%  writ  of  pvtitioBy  of  land*  held  either  in  to  273. 

jomt-tcnincy,    parcenary^  or  common,  ' /.  2.  r.  14.  r.  15, 

tlUt,  was  ttfed  at/  the  csmison  law^  is  ^  Britton.  c,  71. 

cha^kcd  ottt  aad  provide4*  '  S  267. 

'  Co.  Litt.  164,  1 65.  *  J-'tt.  §  268. 

^Saepag.  115. 

of 
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of  the  donee  In  frankmarriage  t  and  if  (he  dfd  not  chufe  to 
put  her  lands  into  hotchpot,  flie  was  prefumed  to  befufiiciently 
provided  for,  and  the  reft  of  the  Inheritance  was  divided  T  191  ][ 
among  her  other  fifters.    Tlie  law  of  hotchpot  took  place 
then  only,  when  the  other  lailds  defcendifig  from  the  ancef« 
tor  were  fee-Hmple ;  for  if  they  defcended  in  tail,  the  donee 
in  frahkmarriage  was  entitled  to  her  (hare,  without  bringing 
her  lands  fo  given  into  hotchpot  "•  And  the  reafon  is,  becaufe 
hnds  defcending  in  fee-fimple  are  diftributed  by  the  policy 
ef  law,  for  the  maintenance  of  ill' the  daughters;    and,  if 
one  has  a  fufficient  provilion  out  of  the  fame  inheritance, 
equal  to  the  reft,  it  is  not  reafonable  that  (he  (hould  have 
more  :  but  land^,  defcending  in  tail,  are  not  diftributed  by 
the  operation  of  the  law,  but  by  the  defignation  of  the  giver, 
per  f^rmatn  doni :  it  matters  not  therefore  how  unequal  this 
diftribution  may  be.     Alto  no  lands,  but  fuch  as  are  given  in 
frankmarriage,  (hall  be  brought  into  hotchpot;  for  no  others 
are  looked  upon  in  law  as  given  for  the  advancement  of  the 
woman,  or  by  way  of  marriage-portion  •.    And,  therefore,  as 
*  gifts  in  frankmarriage  are  fallen  into  difufe,  I  (liould  hardly 
have  mentioned  the  law  of  hotchpot,  had  not  this  method  of 
diviGon  been  revived  and  copied  by  the  ftatute  for  diftribu- 
tion of  perfonal  eftates,  which  we  (hall  hereafter  confider  at 
large. 

The  eftate  tn  coparcenary  may  be  dijfclvedy  either  by  par- 
tition, which  difunites  the  poiTeilion ;  by  alienation  of  one 
parcener,  which  difunites  the  title,  and  may  difunite  the 
intereft ;  or  by  the  whole  at  laft  defcending  to  and  veft- 
ing  in  one  Cngle  perfon,  which  brings  it  to  an  eftate  iu 
fcveralty. 

IV.  Tenants  In  common  are  fuch  as  hold  by  feveral  and 
dlftln£l  titles,  but  by  unity  of  poilefiion;  becaufe  none 
knoweth  his  own  feveralty,  and  therefore  they  all  occupy 
promifcuouily  P.  This  tenancy  therefore  happens,  where 
there  is  a  unity  of  pofleflion  merely,  but  perhaps  an  entire 

»  Litt.  §  274.       .  •Ibd,  175.  P  IbU,  192. 

'   difunioa 
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difuiuon  of  Interefty  of  dtle»  and  of  time.  For,  if  there  be 
two  tenants  in  common  of  lands*  one  may  hoid  his  part  m 
£:e-firoplc>  the  other  in  tail*  or  for  life  %  fo  that  there  is  no 
t  192  3  neceflary  unity  of  intereft  :  one  may  botd  by  de&ent,  the 
other  by  purchafe  i  or  the  one  by  purchafe  from  A,  the  other 
by  purchafe  from  B  }  fo  that  there  is  no  unity  of  title :  one's 
eftate  may  have  been  v^fied  fifty  years,  the  other's  but  yef<« 
terday  ;  fo  there  is  no  unity  of  time.  The  only  unity  there 
is*  is  that  of  poiTcilion  :  and  for  this  Littleton  gives  the  true 
seafon,  becaufe  no  man  can  certainly  tell  whidi  part  is  hU 
own :  otherwife  even  this  would  be.ibon  deftroyed. 

Tenancy  in  common  may  be  /created*  either  by  the  de« 
ftru^on  of  the  two  other  eftates/  in  joint«-teflancy  ilnd  004 
farcenary,  or  by  fpecial  limitation  in  a  deed.  By  the  de« 
ftru^on  of  the  two  other  efiates,  I  mean  fuch  deftru^Uon  at 
does  nht  fever  the  unity  of  poiTeffion,  but  only  the  unity  of 
title  or  intereft :  As*  if  one  of  two  joint-tepants  in  fee  alienee 
Lis  eftate  for  the  life  of  the  alienee*  the  alienee  and  the  other 
]oint*tenant  are  tenants  in  common  ;  for  they  have  now  fe« 
veral  titles,  the  other  joint-tenant  by  the  original  grant*  the 
alienee  by  the  new  alienation 'i }  and  they  alfo  have  feveral 
iaterefts*  the  former  joint-tenant  in  fee*fimple*  the  alienee 
for  his  own  life  only.  So,  if  one  joint-tenant  gives  his  part 
to  A  in  tail*  and  the  other  gives  his  to  B  in  tail,  the  donees 
are  tenants  in  common*  as  holding  by  different  titles,  and 
conveyances  %  If  one  of  two  parceners  alienes*  the  alienee 
and  the  femaining  parcener  are  tenants  in  common '  i  becaufo 
they  hold  by  different  titles,  the  parcener  by  defcent*  the 
alienee  by  purchafe.  So  likewife*  if  there  be  a  grant  to 
two  ffifftf  or  two  Hvouurtf  and  the  heirs  of  their  bodies*  here 
the  grantees  (hall  be  joint-tenants  of  the  life-eftate*  but 
they  (hall  have  feveral  inheritances  ;  becaufe  they  cannot 
{K>(Iib]y  have  one  heir  of  their  two  bodies*  as  might  have 
been  the  cafe  had  the  limitation  been  to  a  man  and  ^voman^ 
and  the  heirs  of  their  bodies  begotten ' :  and  in  this*  an<| 

4  Utt.  §  19  J-  •  Uy.  309. 

»JWaLa95.  »  i^it/.  §  183,. 

o  tbe 
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the  iike  cafes,  dieir  iflues  fliall  be  tenants  In  common  i  hc^ 
caufe  they  jcnuft  daim  by  different  titles,  one  as  heir  of  Aj  «a4 
die  other  as  heir  of  B ;  and  thofe  t9o  not  titles  by  pur^ 
chafe,  but  defcent.  In  fiiort,  wheneter  an  eftate  m  joint-i  {  193  ] 
tenancy  or  coparcenary  is  diflbWed,  fo  ch^t  there  be  no  pai^ 
tition  made,  but  the  unity  of  pofleflion  continueft,  .k.  ia 
turned  into  a  tenancy  in  common. 

.  A  TENANCY  in  common  may  alfo  be  created  by  exprefis 
limitation  in  a  deed :  but  here  care  mud  be  taken  not  to  in* 
fert  words  which  imply  a  joiirt  eftate  ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  muft  be 
a  tenancy  in  common.    But  the  law  is  apt  in  it's  conftruc« 
tioiis  to  favour  joint-tenan<iy  rather  than  tenancy  in  com-* 
mon^;  becaufe  the  divifible  fervices  iffuing  from  land  (as 
rent,  b^c.)  are  not  divided,  nor  the  entire  fcrvices  (as  fealty) 
multiplied,    by  joint- tenancy,  as  they  muft  aecefiarily  be 
upon  a  tenancy  in  common.     Land  given  to  two,  to  be 
holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
«Qther,  is  an  eftate  in  common.^}  and,  if  one  grants  to  an^ 
other  io^his  land,  the  grantor  and  grantee  are  aUb  tenants 
ia  common  * ;  becaufe,  as  has  been  before  1^  obienred^  joint- 
tenants  do  not  take  by  diftin£t  halves  or  moieties ;    and  by 
fnch  grants  the  divifion  and  fereralty  of  the  eftate  is  fo  plainly 
expreftcd,  that  it  is  impoiTible  they  (hould  take  a  joint-in* 
tereft  in  the  whole  of  the  tenements.     But  a  devife  to  two 
pcrfons  to  hold  jointly  and  feverally^  is  faid  to  be.  a  joint* 
tenancy*;  becaufe  that  is  necefiarily  implied. in  the- word 
•*  jointly,**  the  word  **  feverally*'  perhaps  only  implying  the 
power  of  partition  :  and  an  eftate  given  to  A  and  B,  equaihj  t9 
bi  dividid  between  them,  though  in  deeds  it  hath  been  faid  to 
be  a  joint*tenancy  ■,  (for  it  implies  no  more  than  the  law  has 
annexed  to  that  eftate,  viz.  divifibility  ^0  yet  in  wills  it  is 
certainly  a  tenancy  in  common  ' ;  becaufe  the  deyifor  may 
be  prcfumed  to  have  meant  what  is  moft  beneficial  to  both 


^  Salk.  39t. 
^  litt  §  29^ 
*  UiJ.  299. 
7  See  p.  18s. 


«  PopH.  5a, 

*  I  Eqa.  Oaf.  abr.  29r« 

*  I  P.  Wma«  17. 

*  3  l^«P»  39*     »  Ventr.  32. 
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tbe  itifiCeeif  though  his  meaning  is  imperfeAIy  expreiTcd  (8)« 
And  this  nicely  in  the  wording  of  grants  makes  it  the  mod: 
nfual  as  well  as  the  fafeft  way,  when  a  tenancy  in  common 
is  meant  to  be  created,  to  add  exprefs  words  of  excln/ion  as 
C  '94  ]  well  as  defcriptioti^  and  limit  the  eftate  to  A  and  B>  to  hold 
AT  tmanis  in  c&mmoft,  and  net  as  joint-tenants* 

As  to  the  incidents  attending  a  tenancy  in  common :  te^ 
Hants  in  common  (like  joint- tenants)  are  compellable  by 
the  ftatutes  of  Henry  VIII  and  William  III,  beforc-men- 
doned"*,  to  make  partition  of  their  lands ;  which  they  were 
not  at  common  law.  They  properly  take  by  diftin£l  moie* 
ties,  and  have  no  entirety  of  intereft  ;  and  therefore  there  is 
no  furviyorfhip  between  tenants  in  common.    Their  other 

4  pag.  185,  &  iSg, 


(8)  In  ancient  times  joint-tenancy  was  favoured  by  the 
courts  of  law,  becaufe  it  was  more  convenient  to  tbe  lord  and 
more  confiftent  with  feudal  principles ;  bat  thofe  reafons  have 
long  ceafedy  and  a  joint-tenancy  is  now  every  where  regarded,  as 
lord  Cowper  fays  it  is  in  equity,  as  an  odious  thing,  i  Sa/L  1^9. 
In  wills  the  expreflSons  equally  to  he  Svidedf  Jhare  andjbare  a&ief 
reJpeSively^  beiweettf  zxi^amongji^  have  been  held  to  create  a  tenancy 
in  common.  2  AtL  121.  4.  Bro.  15.  l  CoK*e  P.  Wmt.  14*  I 
fhould  have  little  doubt  but  the  fame  conftni6Uon  would  now  be 
put  upon  the  word  feverally^  which  feems  peculiarly  to  denote  fe- 
paration  or  divifiont  But  thofe  words  are  only  evidence  of  tnten<* 
tion,  and  will  not  create  a  tenancy  in  common,  where  the  contrary 
from  other  parts  of  the  will  appears  to  be  the  manifeft  intention  of 
the  teilator.     3  Bro*  215. 

The  words  equally  to  he  divided  make  a  tenancy  in  common  in 
furrenders  of  copyholds,  and  ajfo  in  deeds,  which  derive  their 
operation  from  the  ftatute  of  ufes.  i  P.  Wmt.  14.  i  Wilf.  341* 
2  Fef.  257.  And  though  lord  Hardwicke  feems  to  be  of  opinion 
£n  1  Fef.  165.  2  Fef.  257.  that  thefe  words  are  not  fufficient 
to  create  a  tenancy  in  common  in  common  law  conveyances,  yet  I 
am  inch'ned  to  think,  that  in  fuch  a  cafe,  nothing  butf  invincible 
authority  would  now  induce  the  courts  to  adopt  that  opinion,  and 
X»  decide  in  favour  of  a  joint- tenancy. 

incidenti 
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• 

incidents  are  fuch  as  merely  arife  from  the  unity  of  poflcf- 
fion  ;  and  are  therefore  the  fame  as  appertainno  joint-tenants 
merely  upon  that  account :  fuch  as  being  liable  to  reciprocal 
actions  of  wade,  and  of  account,  by  the  (latutcs  of  Weftm. 
2.  c.  22,  and  4  Ann.  c,  16.  For  by  the  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  eflate  ^ ;  though,  if  bne 
aftually  turns  the  other  out  of  poflcffion,  an  aftion  of  cjeft- 
ment  will  lie  againft  him  ^  (9).  But,  as  for  other  incidents  of 
joint-tenants,  which  arife  from  the  privity  of  title,  or  the 
union  and  entirety  of  intered,  (fuch  as  joining  or  being 
joined  in  aflions*,  unlefs  in  the  cafe  where  fome  intire  or  in- 
divifible  thing  is  to  be  recovered*,)  thefe  arc  not  applicable 
to  tenants  in  common,  whofe  interefts  are  di(lin£t|  and 
whofe  titles  are  not  joint  but  feveral. 

Estates  in  common  can  only  be  dijfolved  two 'ways: 
I.  By  uniting  all  the  titles  and  interefts  in  one  tenant,  by 
purchafe  or  otherwife ;  which  brings  the  whole  to  one  feve- 
ralty :  2*  By  making  partition  between  the  feveral  tenants 
in  common,  which  gives  them  all  refpe£kive  feveralties.  For 
indeed  tenancies  in  common  differ  in  nothing  from  fplt 
eftates  but  merely  in  the  blending  and  unity  of  pofTenion. 
And  this  finiflies  our  inquiries  with  refpect  to  the  nature  of 
eftates* 

•  Co.  Litt.  199.  »  Litt.  §  311. . 

'  Ibid*  aoo,  *  Co.  Litt.  197. 


(9)  But  adverfe  poiTeifiony  or  the  uninterrupted  receipt  of  the 
rents  and  profits,  is  now  held  to  be  evidence  of  an  a<^ual  oufter* 
And  where  one  tenant  in  common  has  been  in  undifturbcd  poflcf- 
fion for  twenty  years,  in  an  ejedlment  brought  againft:  him  by 
the  co-tenant,  the  jury  will  be  ditedled  to  prcfume  an  a6lual 
oufter,  and  confequently  to  find  a  verdicl  for  the  defendant,  the 
plaintiff's  right  to  recover  in  ejeftment  after  twenty  years  being 
taken  away  by  the  ftatute  of  limitations.     Cowp,  217, 

If  a  leifee  of  two  tenants  in  common  pay  the  whole  of  the 
rent  to  one  after  notice  from  the  other  to  pay  them  each  a  moiety, 
the  tenant  in  common,  who  gave  fuch  notic^  may  diftrain  for  hij 
fhare.     5  T,  R.  246. 

Vot.II.  Q^ 
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CHAPTER     THE     THIRTEENTH* 

OF    THE    TITLE   TO   THINGS   REAL, 

IN     GENERAL. 


THE  foregoing  chapters  having  been  piincipally  empIo|« 
ed  in  defining  the  nature  of  things  real,  in  defcribing 
the  tenures  by  which  they  may  be  holden,  and  in  diftinguifli- 
ing  the  feveral  kinds  of  e/Iaie  or  intcreft  that  may  be  had 
therein  *,  I  come  now  to  confider,  laftly,  the  txt/e  to  things 
real|  with  the  manner  of  acquiring  and  lofing  it. 

A  TITLE  is  thus  defined  by  fir  Edward  Coke  *^  filulus  e/l 
jufla  caufa  pofjidendi  id  quod  neftrum  ejl ;  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  juO:  pofieiEon  of  his 
property. 

There  are  fevcral  (lages  or  degrees  requiGtc  to  form  a 
complete  title  to  lands  and  tenements.  We  will,  confider 
them  in  a  progrefiive  order. 

I.  The  lowed  and  mod  imperfefb  degree  of  title  confifis 
in  the  mere  naked  poffeffton^  or  a£tual  occupation  of  the  ef- 
tate  }  without  any  apparent  right,  or  any  (hadow  or  pretence 
of  right,  to  hold  and  continue  fuch  pofieffion.  This  may 
happen,  when  one  man  invades  the  pofTeffion  of  another, 
and  by  force  or  furprife  turns  him  out  of  the  occupation  of 
his  lands ;  which  is  termed  a  diffeifin^  being  a  deprivation 
of  that  a£tual  feifin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the 
death  of  the  ancellor  and  before  the  entry  of  the  heir,  or 

*  X  laft.  345. 
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after  the  death  of  a  particular  tenant  and  before  die  tmttj  of 
ium  in  remainder  or  reverfioni  a  ftrangcr  may  oontrive  tm 
get  pofleflion  of  the  vacant  land,  and  hold  out  him  that  had 
a  right  to  enter.  In  all  which  cafes,  and  many  others  that 
might  be  here  fuggefted,  the  wrongdper  has  only  a  mere 
naked  pofleflion,  which  the  rightful  owner  may  put  an  end 
to,  by  a  variety  of  legal  remedies^  as  will  more  fully  appear 
in  the  third  book  of  thefe  commentaries.  But  in  the  meaii 
time,  till  fome  siGt  be  done  by  the  rightful  owner  to  dcveft 
this  pofleihon  and  'aflTert  his  title,  fuch  a&ual  pofleflion  il^ 
frima  facie^  evidence  of  a  legal  title  in  the  pofleflbr  \  and  it 
may,  by  length  of  time,  and  negligence  of  htm  who  hatlii 
the  right,  by  degrees  ripen  into  a  perfedt  and  indefeafible 
title.  And,  at  all  events,  without  fuoh  adual  pofleflion  no 
title  can  be  completely  good.  ^ 

IL  Th£  next  ftep  to  a  good  zvA  perfefil  title  is  the  right 
wf  poffi/Jion^  which  may  refide  in  one  man,  while  the  aAual 
poflTeflion  is  not  ifi  himfelf  but  in  another.  For  if  a  mah 
be  diflcifed,  or  otherwife  kept  otit  of  pofleflion,  by  any  of 
the  means  before-mentioned,  though  the  affual  pofleiBon  be 
loft,  yet  he  has  ftill  remaining  \n  hhn  the  right  of  pofleflion; 
and  may  exert  it  whenever  he  thinks  proper,  by  entering 
upon  the  difleifoi',  and  turning  him  out  of  that  occupancy 
which  he  has  fo  illegally  gained.  But  this  right  of  poflef* 
Con  is  of  two  forts  :  an  appartnt  right  of  pofleflion,  which 
may  be  defeated  by  proving  a  better  4  and  an  affual  right  of 
pofleflion,  which  will  ftand  the  te(i  againft  all  opponents. 
Thus  if  the  difleifor,  or  other  wrongdoer,  dies  poflefled  of 
the  land  whereof  he  fo  became  feifed  by  hb  own  unlawful 
a£i,  ahd  the  fame  defcencfs  to  hb  heir  \  now  by  the  common 
law  the  heir  hath  obtained  an  apparent  right,  though  the 
mBual  right  of  pofleflion  refides  in  the  perfon  diflcifed  ;  alid 
it  (hali  not  be  lawful  for  the  perfon  difl«ifed  to  deveft  this  ap^ 
parent  riglit  by  mere  entry  or  other  a£i  of  hitf  own,*  but  only 
by  an  a£lion  at  law  ^ :  for,  until  the  contrary  be  proved  by 
legal  denxmftration^  the  law  will  rather  prefume  the  right  to 

»  Litr.  %  385. 
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te&dt  in  the  htir,  whofe  anceftor  died  feifed)  than  in  one 
who  has  no  foch  prefnmptive  evidence  to  urge  in  his  ownbe« 
half.  Which  dodrine  in  fome  mcafure  arofe  from  the  prin- 
ciples of  the  feodai  iaw>  which,  after  feuds  became  heredi- 
tary, much  favoured  the  right  of  defcent ;  in  order  that 
there  might  be  a  pcrfon  always  upon  the  fpot  to  perform  the 
feodai  duties  and  fervices^ :  and  therefore,  when  a  feudatory 
-died  in  battle,  or  otherwife,  it  prefumcd  always  that  his  chil- 
dren were  entitled  to  the  feud,  till  the  right  was  otherwife 
idetermined  by  his  fellow -foldiers  and  fcHow- tenants,  the 
^ecrs  of  the  feodai  court.  But  if  he,  who  has  the  aflual 
right  of  poflcflion,  puts  in  his  claim  and  brings  his  aAion 
within  a  reafonable  time,  and  can  prove  by  what  unlawful 
means  the  anceftor  became  feifed,  he  will  then  by  fentence 
of  law  recover  that  pofleiBon,  to  which  he  hath  fuch  a£^ual 
jight.  Yet,  if  he  omit^  to  bring  this  his  pofieflbry  aQion, 
within  a  competent  time,  his  adverfary  may  imperceptibly 
gain  an  a£lual  right  of  pofTefiion,  in  confequence  of  the  other's 
negligence.  And  by  this,  and  certain  other  means,  the  party 
kept  out  of  pofTeflion  may  have  nothing  left  in  him^but  what 
we  arc  next  to  fpeak  of  j  viz, 

III.  The  mere  right  of  property  j  the  J ui  propHetatis,  wJth- 
out  either  poflcflion  or  even  the  right  of  pofTeflion.  This  is 
frequently  fpoken  of  in  our  books  under  the  name  of  the 
mere  rights  jus  merum  ;  and  the  eftate  of  the  owner  is  in  fuch 
cafes  faid  to  be  totally  devefted,  and  put  to  a  right  *.  A  per- 
fon  in  this  fituation  may  have  the  true  ultimate  property  of 
the  lands  in  himfclf :  but  by  the  intervention  of  certain  cir- 
cumfliances,  cither  by  his  own  negligence,  the  folemn  aft  of 
his  anccftor,  or  the  determination  of  a  court  of  juftice,  the 
prefumptive  evidence  of  that  right  is  ftrongly  in  favour  of 
his  antagonift ;  who  has  thereby  obtained  the  abfolute  right 
of  poflTcflion.  As,  in  the  firft  place,  if  a  perfon  diflcifed, 
or  turned  out  of  pofleflTion  of  his  eflate,  negle&s  to  purfue 
his  remedy  within  the  time  limited  by  law  :  by  this  means 
"the  diflTeifor  or  his  heirs  gain  the  a6tual  right  of  poflTcflion : 

^  Giib.  Ten.  |8.  '  Co.  Lilt.  345. 
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for  the  law  prefumes  that  either  he  had  a  good  tight  origin- 
9Uy»  in  virtue  of  which  he  entered  on  the  lands  in  queftion^ 
or  that  fince  fuch  his  entry  he  has  procured  a  fofficient  title  ; 
9nd»  therefore,  after  fo  long  an  acquiefcence,  the  hw  will 
BoC  fuffer  his  pofleflion  to  be  difturbed  without  enquiring  into 
the  abfolute  right  of  property.  Yet,  (lill,  if  the  perfon  dif< 
feifed  or  his  heir  hath  the  true  right  of  property  remaining 
in  himfelf,  his  eilate  is  indeed  faid  to  be  turned  into  a  mere 
right:  but,  by  proving  fuch  his  better  right,  he  may  at 
length  recover  the  lands.  Again,  if  a  tenant  in  tail  difcon« 
tinues  his  eftate-tail,  by  alienating  the  lands  to  a  Granger  ia 
fee,  and  dies;  here  the  ifTue  in  tail  hath  no  right  oi pa^ejjicn^ 
independent  of  the  right  of  property :  for  the  law  prefumes 
prima  facie  that  the  anceftor  would  not  diGnherit,  or  attempt 
to  diGnherit,  his  heir,  unlcfs  he  had  power  fo  to  do ;  and 
therefore,  as  the  anceftor  had  in  hin^felf  the  right  of  polTef- 
fion,  and  has  transferred  the  fame  to  a  ftranger^  the  law  will 
not  permit  that  pofleflion  now  to  be  difturbed,  un)efs  by 
ihewing  the  abfolute  right  of  property  to  reGde  in  anothot 
perfon.  The  heir  therefore  in  this  cafe  has  only  a  mere  rights 
and  muft  be  ftrif^Iy  held  to  the  proof  of  it,  in  order  to  re* 
cover  the  lands.  Laftly,  if  by  accident,  neglect,  or  other* 
wife,  judgment  is  given  for  either  party  in  any  poffeffory  ac» 
tion,  (that  i^,  fuch  wherein  the  right  of  pofTcflion  only,  and 
not  that  of  property,  is  contefted,)  and  the  other  party  hath 
indeed  in  himfelf  the  right  of  property,  this  is  now  turned 
to  a  mere  right :  and  upon  proof  thereof  in  a  fubfequent  ac- 
tion, denominated  a  writ  of  right,  he  (hall  recover  his  feifin 
of  the  lands. 

Thus,  if  a  diflfeifor  turns  me  out  of  poflfefSon  of  my  lands^ 
he  thereby  gains  a  mere  naked  pojfejjioriy  and  I  ftill  retain  the 
right  of  pojfejjionj  and  right  of  property.  If  the  diflcifor  dies, 
and  the  lands  defcend  to  his  foif,  the  fon  gains  an  apparent 
right  of  pojfejion ;  but  1  ftill  retain  the  a6iual  right  both  of 
pojfejfton  and  property*,  If  I  acquicfce  for  thirty  years,  with- 
out bringing  any  adion  to  recover  poffedion  of  the  lands^ 
the  fon  gains  the  aRual  right  of  pojfejjion^  and  I  retain  no- 

Ci^3  thing 
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thing  but  the  mere  rif^  of  property.  And  eren  this  right  of 
property  will  fail,  or  at  leaft  it  will  be  without  a  reined^y 
unlefs  I  purfue  it  within  the  fpace  of  fixty  years.  So  alfo 
iif  the  father  be  tenant  in  tail^  and  alienea  the  eftate-tail  to  a 
ftranger  in  fee,  the  alienee  thereby  gains  the  right  rfpoffiffian^ 
and  the  fon  hath  only  the  mertr  right  cr  right  offr&perty.  And 
hence  it  will  follow,  that  one  man  may  have  the  pojfejj^^ 
another  the  right  cfpoffejien^  and  a  third  the  right  offr^ertj. 
For  if  tenant  in  tail  infcois  A  in  fec-fimple,  and  dies,  and 
B  difleifes  A ;  now  B  will  have  the  poffeffion^  A  the  right  of 
foffeffiM^  and  the  ifiue  in  tail  the  right  of  property.  A  maf 
recover  the  pofieffion  againft  B ;  and  afterwards  the  iflue  ii| 
tail  may  evi^i  A,  and  unite  in  himfelf  the  pofleflion,  the  right 
of  pofleffionj  and  alfo  the  right  pf  property.  In  which  unioii 
^onfiftS| 

IV.  A  coMPLBTB  title  to  lands,  tenements,  and  heredi* 
taments.  For  it  is  an  antient  maxim  of  the  law  ^,  that  no 
title  is  completely  good,  pnlefs  the  right  of  poiTeflion  be 
joined  with  the  right  of  property ;  which  right  is  then  deno-v 
minatcd  a  double  right,  yW  dupHcatutn^  or  droit  drnt^.  And 
when  to  this  double  right  the  aftual  poflcilion  is  alfo  united, 
when  there  is,  according  to  the  expreffion  of  Fleta  ',  juris  et 
fnfnat  wnjunRioy  then,  and  then  only,  is  the  title  completely 
legal. 

*  Mifr.  /.  s.  c.  S7.  •  U  3*  (•  >  5*  §  5* 
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CHAPTER    THE     FOURTEENTH. 


OF    TITLE    BY    DESCENT. 


THE  fcveral  gradations  and  ftages,  requifite  to  form  a 
complete  title  to  lands,  tenements,  and  heredita- 
ments, having  been  briefly  ftated  in  the  preceding  chapter^ 
we  are  next  to  confider  the  feveral  manners,  in  which  this 
complete  title  (and  therein  principally  the  right  of  propriety  J 
may  be  reciprocally  loft  and  acquired :  whereby  the  domi- 
nion of  things  real  is  either  continued,  or  transferred  from 
one  man  to  another.  And  here  we  muft  firft  of  all  obferve, 
that  (as  gain  and  lofs  are  terms  of  relation,  and  of  a  reci* 
procal  nature)  by  whatever  method  one  man  gains  an  eftate, 
by  that  fame  method  or  it's  correlative  fome  other  man  has 
loft  it.  As  where  the  heir  acquires  by  defcent,  the  anceftor 
has  firft  loft  or  abandoned  his  eftate  by  his  death:  where  the 
lord  gains  land  by  efcheat,  the  eftate  of  the  tenant  is  firft  of 
^11  loft  by  the  natural  or  legal  extinf^ion  of  all  his  hereditary 
blood:  where  a  man  gains  an  intereft  by  occupancy,  the  for- 
mer owner  has  previoufly  relinqutftied  his  right  of  pofleflion: 
where  one  man  claims  by  prefcription  or  immemorial  ufage, 
another  man  has  either  parted  wich  his  right  by  an  antient 
and  now  forgocteii  grant,  or  has  forfeited  it  by  the  fupine-. 
nefs  or  negledt  of  hin>felf  and  his  anccftors  for  ages  :  and 
fo,  in  cafe  of  forfeiture,  the  tenant  by  his  qwn  miftKihaviour 
or  negle£l  has  renounced  his  intereft  in  the  eftate ;  where- 
upon it  devolves  to  that  perfon  who  by  law  may  take  advan- 
tage of  fuch  default:  and,  in  alienation  by  common  affu* 
nnpes,  the  two  confiderations  of  lofs  and  acquifition  arc  fo 

0^4  interwoven^ 
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interwoven,  and  fo  conftantly  contemplated  together,  that  we 
never  hear  of  a  conveyance,  without  at  once  receiving  the 
ideas  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  Jiand,  and 
of  lofing  on  the  other,  a  title  to  eftates  in  things  real,  are  re* 
duced  by  our  law  to  two :  defcenty  where  the  title  is  vefted  ia 
a  man  by  the  fingle  operation  of  law;  2,nApurchafry  where  the 
title  is  vetted  in  him  by  his  own  a£l  or  agreement*  (i). 

Descent^  or  hereditary  fuccefliony  is  the  title  whereby  a 
man  on  the  death  of  his  anceftor  acquires  his  eftate  by  right 
of  reprefentation,  as  his  heir  at  law.  An  heir  therefore  is 
he  upon  whom  the  law  calls  the  eftate  immediately  on  the 
death  of  the  anceftor :  and  an  eftate,  fo  defcending  to  the 
heir,  is  in  law  called  the  inheritance. 

The  doftrlne  of  defcents,  or  law  of  inheritances  in  fee- 
fimple,  is  a  point  of  the  higheft  importance  ;  and  is  indeed 
the  principal  objef):  of  tlie  laws  of  real  property  in  England. 
All  the  rules  relating  to  purchafes,  whereby  the  legal  courfe 
of  defcents  is  broken  and  altered,  perpetually  refer  to  this 
fettled  law  of  inheritance,  as  a  datum  or  firft  principle  uni- 
verfally,  known^  and  upon  which  their  fubfequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfe£lly  under- 
flood  without  a  previous  knowlege  of  the  law  of  defcents  in 
fce-fimple.  One  may  well  perceive  that  this  is  an  eftate 
confined  in  it's  defcent  to  fuch  heirs  only  of  the  donee,  as 
have  fprung  or  ftiall  fpring  from  his  body  ;  but  who  thofe 
heirs  are,  whether  all  his  children  both  male  and  female,  or 

*  Co.  Litt.  18. 


( 1 )  Purchafe  in  law  is  ufed  in  contradiftinftion  to  defcent,  and 
18  any  other  mode  of  acquiring  real  property,  viz.  by  devife,  and 
by  every  fpecies  of  gift,  or,  grant ;  and  as  the  land  taken  by  pur- 
chafe has  very  different  inheritable  qualities  from  land  taken  by 
defcent,  the  diftiodion.is  imjprtaot.    Sec  page  241;  pofi. 

the 
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the  male  only,  and  (among  the  males)  whether  the  eldeft^ 
youngeft,  or  other  fon  alone,  or  all  the  fons  together,  ihall 
be  his  heir ;  this  is  a  point,  that  we  muft  refult  back  to  the 
itanding  law  of  defcents  in  fee-fimple  to  be  infcfrmed  of* 

In  order  therefore  to  treat  a  matter  of  this  unirerfal  con-  r  202  1 
fequence  Hie  more  clearly,  I  (hall  endeavour  to  lay  afide  fuch 
matters  as  will  only  tend  to  breed  embarraflment  and  confu* 
fion  in  our  inquiries,  and  (hall  confine  myfclf  entirely  to  this 
one  obje£t.  1  (hall  therefore  decline  confidering  at  prefent 
who  are,  and  who  are  not,  capable  of  being  heirs ;  referving 
that  for  the  chapter  of  efcheats.  I  (hall  alfo  pafs  over  the  fre- 
quent divi(]on  of  defcents  in  thofe  by  cujlom^jlatutey  and  com^ 
won  law :  for  defcents  by  particular  cuflom^  as  to  all  the  fons 
in  gavelkind,  and  to  the  youngeft  in  borough-engli(h,  have 
already  been  often  ^  hinted  at,  and  may  alfo  be  incidentally 
touched  upon  again }  but  will  not  make  a  feparate  confidera* 
tion  by  themfelves,  in  a  fyftem  fo  general  as  the  prefent :  and 
defcents  hyjiatutey  or  fees-tail  performam  d^ni^  in  purfuance 
of  the  ftatute  of  Weftminfter  the  fecond,  have  .alfo  been  al« 
ready  ^  copiouily  handled  \  and  it  has  been  feen  that  the 
defcent  in  tail  is  reftrained  and  regulated  according  to  the 
words  of  the  original  donation,  and  does  not  entirely  purfue 
the  common  law  dodtrine  of  inheritance ;  which,  and  which 

only,  it  will  now  be  our  bufinefs  to  explain. 

» 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  previoufly 
neceiTary  to  (late,  as  briefly  as  pofllble,  the  true  notion  of 
this  kindred  or  alliance  in  blood  "*•  ' 

Consanguinity,  or  kindred,  is  de(ined  by  the  writers 
on  thefe  fubjcfts  to  be  •*  vinculum  perfonarum  ab  eodemjlipiu 
^*  dejcendentium  j"  the  connexion  or  relation  of  perfons  de« 

^  See  Vol.  I.  pag«  74^  75.   Vol.  II.  quences  refuUing  from  a  right  apprebe&« 

pag.  S^.  85.  fioo  of  it's  nature,  fee  m  ijfay  on'  cUU* 

'  Sec  pag.  1 12, &c.  (eral  anfangvini/y,     (Law  tradt.  Oxen. 

^  For  a  fuller  exphnadoo  of  the  doc-  1 762,  Svo«  or  1 77 1,  410* ) 
^inc  of  confaoguinit^r,  ^^  the  conic* 

fccadcd 
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fcended  from  the  fame  ftock  or  common  anceftor*    This 
*  confanguinity  is  either  lineali  or  collateral. 

][  203  3  Lineal  confanguinity  is  that  which  fubflfts  between  per* 
fons,  of  whom  one  is  defcended  in  a  dire£l  line  from  the 
other^  as  between  John  Stiles  (the  propofitus  in  the  table  of 
confangninity)  and  his  father,  grandfather,  great-grand- 
&ther,  and  fo  upwards  in  the  direfl  afcending  line ;  or  be- 
tween John  Stiles  and  his  fon,  grandfon,  great-grandfon^ 
and  fo  downwards  in  the  dircGt  defcending  line.  Every  ge- 
neration, in  this  lineal  dired  confangninity,  conftitutes  a  dif- 
ferent degree,  reckoning  either  upwards  or  downwards :  the 
father  of  John  Stiles  is  related  to  him  in  the  firft  degree,  and 
fo  likewife  is  his  fon ;  his  grandfire  and  grandfon  in  the  fe- 
cond ;  his  great-grandCre  and  great- grandfon  in  the  third. 
This  is  the  only  natural  way.  of  reckoning  the  degrees  in  the 
dire£l  line,  and  therefore  univerfally  obtains^  as  wcU  in  the 
civil  %  and  canon  ^,  as  in  the  common  law  '• 

The  doflrine  of  lineal  confangninity  is  fuffidently  plain 
and  obvious ;  but  it  is  at  the  firft  view  aftonifliing  to  confider 
the  number  of  lineal  anceftors  which  every  man  has,  within 
no  very  great  number  of  degrees ;  and  fo  many  different 
bloods  ^  is  a  man  faid  to  contain  in  his  veins,  as  he  bath  li- 
neal anceflors.  Of  thefe  he  hath  two  in  the  firfl  afcending 
degree,  his  own  parents ;  he  hath  four  in  the  fecond,  the 
parents  of  his  father  and  the  parents  of  his  mother;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers  ;  and  by  the  fame  rule  of  progref&on,  he 
hath  an  hundred  and  twenty-eight  in  the  fcventh  ;  a  thou- 
fand  and  twenty-four  in  the  tenth  i  and  at  the  twentieth 
degree,  or  the  diftance  of  twenty  generations,  every  man 
hath  above  a  million  of  anccflors,  as  common  arithmetic 
will  demonflrate  *.     This  lineal  confariguinity,  we  may  ob- 

•  Ff.  38   10.  10.  who  are  unacquainted  with  the.  cncreaf- 

'  t>ur€Ul.  L  4,  W.  J4«  ing  power  of  progrcffive  numbers  ;  but  it 

»  Co.  Lilt.  13.  palpjbly  evident  from  the  following  tabic 

^  Jb'td.  12.  of  a  geomciilcal  ^rogieiHony  in  which 

1  Thl«  will  Ceem  furprizing  to  thofe    the  fiilt  term  as  2»  »ad  the  denoninacor 

^l(a 


r 
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ferve,  falls  ftrif^Iy  within  the  definition  of  vlnctdum  perfma^ 
rum  ab  eodem  Jlipite  defcefidentium  s  fince  lineal  relations  are 
fuch  as  defcend  one  from  the  other^  and  both  of  courfe  from 
die  fame  common  anceftor* 

Collateral  kindred  anfwers  to  the  fame  defcription: 
/collateral  relations  agreeing  with  the  lineal  in  thiS|  that  thej 
defcend  from  the  fame  (lock  or  anceftor ;  but  diflfering  ia 
this,  that  they  do  not  defcend  one  from  the  other.  Colla- 
teral kinfmien  arc  fuch  then  as  lineally  fpring  from  one  and 
fhe  fame  anc^ftor^  who  is  thejfirfsp  or  root|  ihcjlipet^ 
trunk,  or  common  (lock,  from  whence  thefe  relations  are 
)>ranched  out^    As  if  John  Stiles  hiath  two  fonsj  who  hare 


fifo  ft  t  or,  to  fjpeak  mors  iBtdSg1bly»  It 
U  evidcnty  for  that  e«ch  of  us  hat  two 
fQceftors  in  the  firft  dcf ice  j  the  nuip- 


bcr  of  wboin  it  douUed  at  eftry  lemove^ 
becanie  each  of  our  mceftort  haa  aUs 
two  iqamedUte  aocefton  of  hit 


lAuMlDtgrttu  'JfumUrrfjtie^tn^ 
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—  10*4. 
*  2048 

—  4096 

—  S194 
.  16384 

—  3176S 

—  6S53« 
131072 

«6ai44 

524&SS 
1048576 


A  fliorter  method  of  finding  the  number 
•f  ancefiora  at  any  even  degree  11  by 
fquarJDg  the  number  of  anceftors  at  half 
(hat  nomber  of  degrees.  Thus  1 6  (the 
fiumbcr  of  anceftors  at  four  degrees)  is 
the  f^uare  of  4t  the  number  of  ancedoii 


at  two ;  256  is  the  fquaie  of  16  $  65536 
«f  256 }  and  the  nnaber  of  ancdlora 
at  40  degrees  would  be  the  fquare  of 
104S5769  or  upwardeof  a  miUion  niiU 
lionst 

each 
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each  a  numerous  iflae;  both  thefe  iflues  are  lineally  defcend- 
cd  from  John  Stiles  as  their  common  ancedor ;  and  they  are 
collateral  kinfmen  to  each  other,  becaufe  they  are  all  defccnd- 
cd  from  this  common  anceflor,  and  all  have  a  portion  of  bis 
blood  in  their  veins^  which  denominates  them  confanguineos* 

We  mud  be  careful  to  remember,  that  the  very  being  of 
collateral  confanguinity  coufifls  in  this  defcent  from  one  and 
the  fame  common  anceflor.  Thus  Titius  and  his  brother  are 
related  \  why  ?  becaufe  both  are  derived  from  one  father  : 
Otitis  and  his  firft  coufin  are  related  \  why  ?  becaufe  both 
defcend  from  the  fame  grandfather;  and  his  fecond coufin'a 
claim  to  confanguinity  is  this,  that  they  are  both  derived 
from  one  and  the  fame  great-grandfather.  In  (liorc^  as  many 
aoceftors  as  a  roan  has,  fo  many  common  (locks  he  has, 
£rom  which  collateral  kinfmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  anceftors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind 
ss  defcendedy  the  obvious  and  undeniable  confequence  is, 
that  all  men  are  in  fome  degree  related  to  each  other.  For 
indeed,  if  we  only  fuppofe  each  couple  of  our.  anceftors  to 
bave  left,  one  with  anotheri  two  children ;  and  each  of  thofe 
children  on  an  average  to  have  left  two  more  \  (and,  without 
fuch  a  fuppofition,  the  human  fpecies  muft  be  daily  dimi- 
nUhing)  (a)  we  fliall  find  that  all  of  us  have  now  fubfifting  near 
two  hundred  and  feventy  millions  of  kindred  in  the  fifteenth 


(2)  To  keep  population  without  increafe  ol  diminution,  each 
child  muft  not  produce  two,  but  only  one  upon  an  average^  that  is, 
every  one  muft  leave  another  to  f apply  his  or  her  place  :  it  is  true 
then  that  every  two  muft  kavc  two  ;  but  every  married  couple 
muft,  upon  an  average,  produce  confiderably  more  than  two  ;  for 
they  muft  leave  two  to  fupply  their  own  places,  and  alfo  others  to 
fupply  the  great  number  of  thofe  who  die  without  contributing  to 
the  ftock  of  population.  But  if  we  fuppofe  the  number  of  the  fexes 
equal;  it  is  then  true  that  each  individual  male,  and  individual 
female,  muft  produce  two  upon  an  average  ;  or  we  c^q  fay,  that 
every  woman  that  is  born  muft,  upon  an  average,  bear  two  children; 
a^d  confequently  every  married  woman  confiderably  more. 

degrecj 
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degree^  at  the  fame  diftaiTce  from  the  feveral  common  anccf- 
tors  as  ourfelves  arc ;  befidcs  thofc'  that  are  one  or  two  dc- 
fcents  nearer  to  or  farther  from  the  common  ftock,  who  may 
amount  to  as  many  more^.     And,  if  this  calculation  thould 


^  This  will  fwell  more  confiderably 
tftan  the  former  calculaciiin ;  for  here, 
thoagh  the  Arft  term  i*  but  1 ,  the  de 
nomioator  is  4;  that  is,  there  is  ert 
kinfman  (a  brother]  10  the  fifft  degree, 
who  makes,  together  with  th*  propofitus, 
the  two  defirendants  from  the  &n\  couple 
of  anceftort ;  and  in  every  other  degree 
the  number  of  kindred  muft  be  the  qua^ 
dmpU  of  cfaofe  in  the  degree  whxb  im- 
mediately precedes  it«     For,  fiace  each 


couple  of  anceftors  has  two  defcendantf^ 
who  encreafe  in  a  duplicate  rath,  it  will 
follow  that  the  ram^  in  which  all  ttiB 
defcendants  encre;tfe  downwards,  m«ft 
be  double  to  that  in  which  the  anceftort 
encreafe  upwards :  but  we  have  feen  that 
•the  anceftors  encreafe  upwards  in  a  du- 
plicate rath :  therefore  the  defceodantfl 
muft  encreafe  downwards  in  a  double 
duplicate,  that  is,  in  a  quadruple^ 
ratio  (3). 

Col/aterMi 


(3)  The  learned  Judcje's  reafonintr  isjuft  and  correft ;  and  that 
the  collateral  relations  are  quadrupled  in  each  generation  may  be 
thus  demon  ft  rated : — As  wc  are  fiippofed,  upon  an  average,  to 
have  one  brother  or  fiftcr,  the  two  children  by  tli^  father's  bro- 
ther or  fiftcr  will  make  two  coufins,  and  the  mother's  brother  or 
fifter  will  produce  two  more,  in  all>  four.  For  the  fame  rca- 
fon,  my  father  and  mother  muft  each  have  had  four  coufins,  and 
theft*  children  arc  my  fccond  coufins ;  fo  I  have  eight  fccond  cou- 
fins by  my  father,  and  eight  by  my  mother ;  together  fixteen.  And 
thus  again,  I  fhall  have  32  third-couiins  on  my  father's  fide, 
and  32  on  my  mother's,  in  all,  64.  Hence  it  follows  that  each  pre- 
ceding number  in  the  fcn'es  muft  he  multiplied  by  twice  two  or  four. 

This  immenfe  increafe  of  the  numbers  depends  upon  the  fuppofi* 
tion  that  no  one  marries  a  relation ;  but  to  avoid  fuch  a  connexion, 
it  will  very  foon  be  neceflary  to  leave  the  kingdom.  How  thefe 
two  tables  of  confanguinity  may  be  reduced  by  the  intermarriage 
of  relations,  will  appear  from  the  following  fimple  cafe :  If  two 
men  and  two  women  were  put  upon  an  uninhabited  ifland,  and 
became  two  married  couple,  if  they  had  only  two  children  each, 
a  male  and  female,  who  intermarried,  and  in  like  manner  produced 
two  children,  who  are  thus  continued  adinfinituvi ;  it  is  clear,  that 
there  would  never  be  more  than  four  perfons  in  each  generation  $ 
aud  if  the  parents  lived  to  fee  their  great  grandchildren,  the  whole 
number  would  never  be  more  than  fixtcen;  and  thus  the  families 
might  be  perpetuated  without  any  inceftuous  connexion. 
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appear  incompatible  with  the  namber  of  inhabitants  on  the 
earth,  it  is  becaufe,  by  intermarriages  among  the  feveral  de- 
icendants  from  the  fame  anceftor,  a  hundred  or  a  thoufand 
inodesofconfanguinity maybe  confolidated  in  oneperfon,  or 
lie  may  be  related  to  us  a  hundred  or  a  thoofand  different  ways* 

£  206  ]  '  The  method  of  computing  thefe  degrees  in  the  canoa 
Iaw\  which  our  law  has  adopted*",  is  as  follows.  We  begin 
at  the  common  anceftor,  and  reckon  downwards ;  and  in 
whatfoever  degree  the  two  perfons,  or  the  mod  remote  of 
tfaem^  is  diftant  from  the  common  anceftor,  that  is  the  de- 
gree in  which  they  are  related  to  each  other*    Thus  ^Titius, 


Cailateral  Dtgrea. 
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7]iis  calculation  may  alfo  be  formed  by 
•  nore  compendious  pmcefs,  v'lx,  by^ 
iquaring  the  couplet^  or  half  (he  num- 
^r,  of  anceftort,  at  any  given  degree ; 
which  will  furniih  us  with  the  number 
of  kindred  we  have  in  the  fame  degree, 
at  equal  diifance  with  ourfelves  from  the 
common  ftock,  bef.des  thofe  at  unequal 
diftancea.  Thus,  in  the  tenth  Uneal  de- 
grecy  thfc  number  of  anceftors  ia  1024 ; 
it*a  half,  or  the  couples,  amount  to 
512 ;  the  number  of  kindred  in  the 
ttath  collateral  degree  amounts  thete* 


—  4294967296 

,  J7179S69184 

68719476736 

—  a748779o6944 
fore  to262i44>  or  the  fquareof  542. 
And  if  we  will  be  at  the  trouble  to  re- 
colJedl  the  ftate  of  the  feveral  families 
within  onr  own  knowledge,  and  obferw 
how  far  they  agree  with  thia  account  | 
that  is,  whether,  on  an  average,  evei^ 
roan  has  not  one  brother  or  filler,  four 
firftcoufios,  fixtcen  fecond  coufins,  and 
fo  oft ;  we  fhall  find  that  the  ptefent 
calculation  is  very  far  from  being  over- 
obarged. 

'  DteretaU  4.  14.  3  &  9. 
»  C©.  Litt.  23, 

and 
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and  his  brother  are  related  in  the  firft  degree ;  for  from  the 
father  to  each  of  them  is  counted  billy  one ;  Titius  and  his 
nephew  are  related  in  the  fccond  degree ;  for  the  nephew  is 
two  degrees  removed  from  the  common  anceftor  i  viz,  his 
own  grandfather^  the  father  of  Titius.  Or,  (to  give  a  more 
illuftrious  inftance  from  our  Englifh  annals,)  king  Henry  the 
feventh^  who  flew  Richard  the  third  in  the  battle  of  Bof* 
worth,  was  related  to  that  prince  in  the  fifth  degree*  Let 
the  propofttus  therefore  in  the  table  of  confanguinity  repre- 
fetit  Idng  Richard  the  third,  and  the  clafs  marked  (t)  king 
Henry  the  feventh.  Now  their  common  ftbck  or  anceftor 
"was  king  Edward  the  third,  the  abavus  in  the  fame  table : 
from  him  to  Edmond  duke  of  York,  the  proavus^  is  one  de« 
gree  ;  to  Richard  earl  of  Cambridge,  the  avuj^  two ;  to  Ri* 
chard  duke  of  York,  the^//r,  three ;  to  king  Richard  the 
third,  the propo/ttufy  four;  and  from  king  Edward  the  third 
to  John  of  Gant  (a)  is  one  degree  ;•  to  John  earl  of  Somer« 
fet  (b)  two;  to  John  duke  of  Somerfet  (t)  three-;  to  Mar- 
garet countefs  of  Richmond  (II)  four ;  to  king  Henry  the 
feventh  (t)  five.  Which  lad  mentioned  prince,  being  the 
fartheft  removed  from  the  common  fteck,  gives  the  denomi* 
nation  to  the  degree  of  kindred  in  the  canon  and  municipal 
law.  Though  according  to  the  computation  of  the  civilians, 
(who  count  upwards,  from  either  of  the  perfons  related,  to 
the  common  (lock,  and  then  downwards  again  to  the  others 
reckoning  a  degree  for  each  perfon  both  afcending  and  de« 
fcendingi)  thefe  two  princes  were  related  in  the  ninth  degree ; 
for  from  king  Richard  the  third  to  Richard  duke  of  York  is 
one  degree ;  to  Richard  earl  of  Cambridge,  two ;  to  Ed- 
mond duke  of  York,  three  ;  to  king  Edward  the  third,  the 
common  anceftor,  four ;  to  John  of  Gant,  five ;  to  John 
earl  of  Somerfet,  fix  ; .  to  John  duke  of  Somerfet,  feven ;  to 
Margaret  countefs  of  Richmond,  eight ;  to  king  Henry  the 
feventh,  nine  ■  (4). 

*  See  the  Cable  of  confaoguinity  an-      ttnl  kindred  to  the  fropofitus  are  corn- 
aezedj  wherein  all  the  decrees  of  colJa-     puCed^  fo  far  ae  the  tenth  of  the  civU 

liana 

-         ■  .  V  ■  ■ 

(4)  The  diiFerence  of  the  computation  by  the  civil  and  canoa 
laws  may  be  expreflcd  fhortly  thus ;  the  civiliaDS  take  the  fum 
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The  nature  and  degrees  of  kindred  being  thus  in  fome 
iheafure  explained^  I  (hall  next  proceed  to  lay  down  a  feries 
of  rule's,  or  canons  of  inheritance,  according  to  which 
cftates  arc  tranfmitted  from  the  anceftor  to  the  heir ;  together 
with  an  explanatory  comment,  remarking  their  original  and 
progrefs,  the  reafons  upon  which  they  are  founded,  and  in 
fome  cafes  their  agreement  with  the  laws  of  other  nations* 

I.  THEflrft  rule  is,  that  inheritances  (hall  lineally  defccnd 
to  the  ifliie  of  the  perfon  who  laft  died  a^ually  feifed,  in  in-' 
fnitum:  but  (hall  never  lineally  afcend. 

To  explain  the  more  clearly  both  this  and  the  fobfequent 
rules,  it  muit  firft  be  obferved,  that  by  law  no  inheritance 
qai^  veft,  nor  can  any  perfon  be  the  aflual  complete  heir  of 
another,  till  the  anceftor  is  previouily  dead.  Nemo  eft  hae* 
ns  viventis.  Before  that  time  the  perfon  who  is  next  in  the 
line  of  focceHion  is  called  an  heir  apparent,  or  heir  prcfump- 
tivc.  Heirs  apparent  afc  fuch,  whofe  right  of  inheritance  is 
tndefeafible,  provided  they  outlive  the  anceftor;  astheeldeft 

Kans  and  the  feventh  of  the  canonifts     ed  by  the  naroenl  lettcn^  the  latter  h} 
iflclofive;  the  former  being  diftinguiih-      the  common  cyphers.     . 


of  the  degrees  ia  both  lines  to  the  common  anceftor ;  the  canonifts 
take  only  the  numKr  of  degrees  in  the  longeft  line.  Hence  w^ien 
the  canon  law  prohibits  all  maniagcs  between  pcrfona  related  to 
each  other  within  the  feventh  degree,  this  would  reftrain  all  mar- 
riages within  the  14th  degree  of  the  civil  law.  In  the  I  vol.  435. 
n.  2.  it  18  obferved,  that  all  marriages  are  prohibited  between  per- 
fons  who  are  related  to  each  other  within  the  third  degree,  ac- 
cording to  the  computation  of  the  civil  law.  This  affords  a  folu- 
tion  to  the  vulgar  paradox,  that  firft  coufins  may  marry,  and  fe- 
cond  coufins  cannot.  •  For  firft  coufins  and  all  coufins  may  marry 
by  the  civil  law ;  and  neither  firit  nor  fecond  coufins  can  marry  by 
the  canon  law.  But  all  the  prohibitions  of  the  canon  law  might  have 
been  difpenfed  with.  It  is  fa  id,  that  the  canon  law  computation 
lias  been  adopted  by  the  law  of  England  ;  yet  I  do  not  know  a 
fingle  inftance  in  which  we  have  occafion  to  refer  to  it.  But  the 
civil  law  computation  is  of  great  importance  in  afcertainiiig  who 
•se  entitled  to  the  admiHiftration^  and  to  the  diftributive  (hares^ 
•f  inteftate  pcrfonal  property*     Sce/^,  504.  515. 

3 


Ch.  14.  &/  T  H  I  H  O  S*  20i 

foh  tn  hh  iflTttC,  #h6  mull  by  the  courft  o^  tlic  common  law 
be  h^  to  the  father  whenever  ht  happens  to  die.  Heirt 
frefiirtiptive  are  fuch  virho,  if  the  aiiccftor  ftiould  die  Im^ 
in^diately,  ^ouid  iit  the  prefcnt  circuttiilances  of  things  ht 
his  hrirs ;  but  whofc  right  of  inheritance  may  be  defeated 
by  the  conthgency  of  fome  nearer  heir  being  born  i  as  a 
brother,  or  nephew,  Whofe  prefumptive  fftcceflion  may  be 
deftroyed  by  tlie  birth  of  a  child  ;  or  a  daughter,  whofe  pre-  ' 
fertt  hopes  may  be  hereafter  cut  off  by  the  birth  of.  a  fon. 
Nay,  even  if  the  iftate  hath  dcfccndcd,  by  the  death  of  the 
owner,  to  fuch  brother,  or  nephew,  or  daughter;  in  thfe 
fetmtr  cafes,  the  eftate  fliali  be  devefted  and  taken  away  by 
A6  birth  of  a  pofthumous  child ;  and,  in  the  latter,  it  fliaH 
alfo  ht  totally  devefted  by  the  birth  of  a  pofthumous  fon ""  (5). 

"We  iftuft  alfo  remember,  that  no  perfon  can  be  properly  [  aog  2 
fueh  an  dtlcellor,  as  thart  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unlefs  he  hath  had  adual  feiGti 
of  fuch  lands,  either  by  his  own  entry,  or  by  the  poflefTion  of 
his  own  or  his  anceftor's  leffee  for  years,  or  by  receiving  rent 
from  a  Itflee  of  the  freehold  ^  :  ot  unlefs  he  hath  had  \rhat  is 
equivalent  to  corporal  feifin  in  hereditaments  that  are  incor« 

*  Bra.  tit.  difetnt,  5S.  »  Co.  Lite.  15. 


(5)  But  befidet  the  cafe  of  a  pofthumous  child,  if  lands  art 
given  to  a  fon,  who  dies,  leaving  a  fifter  his  heir  $  if  the  parents 
have,  at  atiy  diftance  of  time  afterwards,  another  fon,  this  fon 
6a&  deveft  the  defcent  upon  the  fifter,  and  take  the  eftate  as  heir 
to  his  brother.  Co.  Lltt.  11.  DoS.  tff  Stud,  i  Dial.  t.  7.  So 
the  fame  eftate  may  be  frequently  devefted  by  the  fubfequent 
birth  of  neater  prefumptive  heirs,  before  it  fixes  uport  an  heir 
apparent.  As  if  an  eftate  is  given  to  an  only  child,  who  dies,  it 
may  defcend  to  an  aunt,  who  may  be  ftripped  of  it,  by  an  after- 
born  uncle,  on  whom  a  fubfequent  fifter  may  enter,  and  who  will 
again  be  deprived  of  the  eftate  by  the  birth  of  a  brother.  * 

It  feems  to  be  determined,  that  every  one  has  a  right  to  retain 
the  rents  and  profits,  which  accrued  whilft  he  was  thus  legally 
poiFefled  of  the  inheritance.  .  Harg.  Co.  Liti.  11.    1  fFi^.  526. 
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poreal ;  fuch  as  the  receipt  of  rent,  a  prefentation  to  the 
church  in  cafe  of  an  advowfon  *),  and  the  like.-    But  he  ihall 
not  be  accounted  an  anceftor,  who  hath  had  only  a  bare  right 
or  title  to  enter  or  be  otherwife  feifed.   And  therefore  all  the 
cafeS)  which  will  be  mentioned  in  the  prefent  chapter,  are 
upon  the  fuppofition  that  the  dcceafed  (whofe  inheritance  is 
now  claimed)  was  the  lad  perfon  afluallyr' feifed  thereof.  I'or 
the  law  requires  this  notoriety  of  pofieffion,  as  evidence  that 
the  anceftor  had  tha^  property  in  himfelf,  which  is  now  to  be 
tranfmitted  to  his  heir.     Which  notoriety  had  fucceeded  in 
the  piace  of  the  antient  feodal  inveftiture,  whereby,  while 
feuds  were  pTecarious>  the  vafal  on  the  defcent  of  lands  was 
formerly  admitted  in  the  lord's  court  (as  is  ftill  the  practice 
in  Scotland)  and  there  received  his  feiCn,  in  the  nature  of  » 
renewal  of  his  anceftor's  grant,  in  the  prefence  of  the  feodal 
peers:  till  at  length,  when  the  right  of  fuccefiion  became  in- 
dcfes^iible,  an  entry  on  any  part  of  the  lands  within  the 
county  (which  if  difputed  was  afterwards  to  be  tried  by  thofe 
peers)  or  other  notorious  pofleflfion,  was  admitted  as  equiva^ 
lent  to  the  formal  grant  of  feifin,  and  made  the  tenant  capa- 
ble of  tranfmitting  his  eftate  by  defcent.  The  feifin  therefore 
of  any  perfon,  thus  underftood,  makes  him  the  root  or  ftock, 
from  which  all  future  inheritance  by  right  of  blood  mufl:  be 
derived :  which,  is  very  briefly  exprefled  in  this  xrMxmyfil/ina 
fadi ppiUm' (6). 

r  210  1  When  therefore  a  perfon  dJes  fo  feifed,  the  inheritance 
firft  goes  to  his  iflue :  as  if  there  be  Geoffrey,  John,  and 
Matthevi',  grandfather,  father,  and  fon  ;  and  John  purchafet- 
lands,  and  dies ;  his  fon  Matthew  fliall  fucceed  him  as  heir, 
and  not  the  grandfather  Geoffrey  ^, to  whom  the  land  fliaA 
never  afcend,  but  (hall  rather  efcheat  to  the  lord '. 

This  rule,  fo  far  as  it  is  affirmative  and  relates  to  lineal  de- 
fcents,  is  almofl  tiniverfally  adopted  by  all  nations  \  and  it 

\  Co.  Lice.  ir.  *  Utt.  §  3. 

^  Flf  t.  /.  6.  t,  X.  §  z* 
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(6)  See  examples  of  this,  page  228,  noit  pojl. 
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lisems  founded  on  a  principle  of  natural  reafon,  that  (when- 
CFcr  a  right  of  property  tranfmiflible  to  reprefentatives  is  ad- 
mitted) the  poilcffions  of  the  parents  (hould  go,  upbn  their 
de'ceafe,  in  the  firft  place  to  their  children^  as  thofe  to  whom 
they  have  given  being,  and  for  whom  they  are  therefore 
bound  to  provide.  But  the  negative  branch,  or  total  exclu- 
fion  of  patents  hnd  all  linea)  anceftors  from  fucceeding  to 
the  inheritance  of  their  offspring,  is  peculiar  to  our  own 
laws,  and  fuch  as  have  been  deduced  from  the  fame  original, 
♦"or,  by  the  Jcwifli  la^,  on  failure  of  iffue,  the  father  fuc- 
Ibeeded  to  the  fon,  \ti  exClufion  of  brethren,  unlefs  one  of 
ihem  married  ihit  wido^  and  raifed  up  feed  to  his  brother  ^ 
And,  by  the  hws  of  Rome,  in  the  firft  place  the  children  or 
lineal  deiTcendaiUs  were  preferred  \  and,  on  failure  of  thefe, 
the  father  and  mother  or  lineal  afcendants  fuccceded  together 
with  the  brethren  and  fillers  ▼;  though  by  the  law  of  the 
twelve  tables  the  mother  was  originally,  on  account  of  her 
fex,  excluded  \  Hence  this  rule  of  our  laws  has  been  cen- 
fured  and  declaimed  againft,  as  abfurd  and  derogating  from 
the  maxims  of  equity  and  natural  juftice  ^.  Yet  that  there 
is  nothing  unjuft  or  abfurd  in  it,  but  that  on  the  contrary  it 
is  founded  upon  very  good  legal  reafon,  may  appear  from 
confidering  as  well  the  nature  of  the  rule  itfelf,  as  the  occa- 
iion  of  introducing  it  into  our  laws. 

Wb  are  to  refied,  In  the  firft  place,  that  all  rules  of  fuc-  f  211  1 
ceflion  to  eftates  are  creatures  of  the  civil  polity,  and  jurii 
fofitivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
prefent  pofieffor :  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  by  the 
next  occupant :  but  fociety,  to  prevent  the  mifchiefs  that 
might  enfue  from  a  do£lrine  fo  prodo£live  of  contention,  has 
cftablifhed  conveyances,  wills,  and  fucceffions ;  whereby  the 
property  originally  gained   by  poiTcfiion  is  continued  and 

*  Sddeo.  dtjutctg,  Ehai4r,  r.  li.  ^  Craig,  de  jur,  feud.  /.  ».  r.  13. 
'  Ff.  38.  15.  I.  A»ti.  JiS.  i»7«          §  I5«  Locke 00 fov.  parti.  ^  $0. 

•  4nft.  3.  3.  I. 
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tranfmitted  from  one  man  to  another,  according  to  the  niks 
ivhich  eacb  ftate  has  refpedively  thought 'proper  to  prelcribe. 
There  is  certainly  thereifore  Uo  iajuftice  done  to  inctividiial(b 
whatever  be  the  path  of  defceat  marked  out  by  the  municipiil 

law* 

If  wc  next  conGdcr  the  time  and  occaGon  of  introducing 
ihis  rule  into  our  law,  we  (hall  find  it  to  have  been  ground- 
ed upon  very  fubftantial  reafons.     I  think  there  is  no  doubt 
to  be  niade,  but  that  it  was  introduced  at  the  fame  time 
with,  and  in  confequence  of,  tlie  feodal  tenures.    For  it  was 
an  cxprefs  rule  of  the  feodal  law  S  xhzt  fucpeffionis  feudi  talis 
eft  naturay  quod  afcendentes  non  fuccedunt ;   and  therefore  the 
fame  maxim  obtains  alfo  in  the  French  law  to  this  day  r. 
Our  Henry  the  fira  indeed,  among  other  reftorations  of  the 
old  Saxon  laws,  reflored  the  right  of  fucccffion  in  the  af- 
ccnding  line  * :  but  this  foon  fell  again  into  difufe  ;    for  fo 
early  as  Glanvil's  time,  who  wrote  under  Henry  the  fecond, 
we  find  it  laid  down  as  eftabliflied  law  S  that  haerediius  nun^ 
quam  afcendit  •,  which  has  remained  an  invariable  maxim  ever 
fince.     Thefe  circumftances  evidently  (hew  this  rule  to  be 
of  feodal  original ;  and,  taken  in  that  light,  there  are  fomc 
[  ^12  ]  arguments  in  its  favour,   befides   thofe  which  arc  drawn 
merely  from  the  reafon  of  the  thing.    For  if  the  feud  of 
which  the  fon  died  fcifed,  was  xtzVLyfeudum  antiquum,  or  one 
defcended  to  him  frjm  his  anceftors,  the  father  could  not 
poflibly  fucceed  to  it,  becaufe  it  muft  have  pafled  him  in  the 
courfe  of  defcent,  before  it  could  come  to  the  fon ;  unlefs  it 
were  feudum  maternum,  or  one  defcendcd  from  his  mother, 
and  then  for  other  reafons  (which  wUl  appear  hereafter)  the 
father  could  in  no  wife  inherit  it.   And  if  it  wcxcfiudum  m^ 
wm,  or  one  newly  acquired  by  the  fon,  then  only  the  dc. 
fcendants  from  the  body  of  the  feudatory  himfelf  could  fuc 
cced,  by  the  known  maxim  of  the  early  feodal  conftitutions  ^  % 
which  was  founded  as  weU  upon  the  pcrfonal  merit  of  the 

*r,Tia.so.  *  LL.  Hen.  h  ^rjP. 

r  Domat.  p.  ».  /.  2.  t-  «•  Montefij-        '  ^-  7-  ^-  »• 
vr    r    /  «•  ..   'i^  ^  I  Feud,  to* 
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vafal,  which  might  be  tranfmitted  to  his  children,  but  could 
not  afcend  to  his  progenitors^  as  alfo  upon  this  confideratron 
of  military  policy,  that  the  decrepit  grandfire  of  a  vigorous 
Tafal  would  be  but  indiflFerently  qualified  to  fucceed  him  in 
his  feodal  fervices.  Nay,  even  \{^y%feudum  novum  were  held 
by  the  fon  ut  feudum  antsquum,  or  with  all  the  qus^lities  an* 
nexed  of  a  feud  defcended  from  his  anceftors,  fuch  feud  muft 
in  all  refpe&s  have  defcended  as  if  it  had  been  really  an  an« 
tient  feud  y  and  therefore  could  not  go  to  the  father,  becaufe, 
vif  it  had  been  an  antient  feud,  the  father  muft  have  been 
dead  before  it  could  have  come  to  the  fon.  Thus  whether 
the  feud  was  ftri£lly  novum^  or  ftri£tly  antiquum,  or  whether 
it  was  novum  held  ut  antiquum,  in  none  of  thefe  cafes  the  fa* 
ther  could  poflibly  fucceed.  Thefe  reafons,  drawn  from  the 
hiftory  of  the  rule  itfclf,  fcem  to  be  more  fatisfaftory  than 
that  quaint  one  of  Bra£ion  «,  adopted  by  fir  Edward  Coke  ^^ 
which  regulates  the  dcfcent  of  lands  according  to  the  lawsr 
of  gravitation  (7). 

*  Dejwidit  Uafue  jus,  fUMfi  fwdtn/um     fuam  r§afetnMt»  /.  1 » c.  %^m 
quid  cadens  dtorjum  rcBa  lima,   et  nvm'  *  I  Inft.  ii. 


(7)  However  iDgeniout  and  fatisfa^ory  thefe  reafons  may  ftp- 
pear,  there  is  little  confiftency  in  the  application  of  them ;  for  if 
the  father  does  not  fucceed  to  the  eftate,  becaufe  it  muft  be 
prefumed  that  it  hat  paffed  him  in  the  courfe  of  defcent,  the  fame 
reafon  would  prevent  an  elder  brother  from  taking  an  eflate  by 
defcent  from  the  younger.  And  if  it  does  not  pafs  to  the  father, 
left  the  lord  fhould  have  been  attended  by  an  aged  decrepit  feuda- 
tory, the  fame  principle  would  be  ftill  ftronger  to  exclude  the 
father's  eldeft  brother  fi-om'the  inheritance,  who  is  now  permitted 
to  fucceed  to  his  nephew. 

The  father  may  take  his  fen's  eftate  by  an  intermediate  de- 
fcent ;  for  if  the  fon  has  neither  ifTue,  nor  brothers  or  fifters,  the 
eilate  will  defcend  to  an  uncle,  or  fome  collateral  relation,  to 
whom  the  father  may  be  the  next  heir.  But  in  fome  cafes  the 
father  or  mother  may  inherit  immediately  from  a  child.  And  thi^ 
may  happen'  when  either  the  hufband  or  wife  is  heir  to  the  other. 
As  if  the  hufband  is  heir  to  the  wife,  and  (he  dies  feifed'  of  an 

R  3  cilatc, 


«12  ne  Rights  Book  II. 

II.  A  SECOND  general  rule  or  canon  is,  that  the  male  ifl[ii^e. 

{hall  be  admitted  before  the  female. 

> 

[  213  j  Thus  Tons  (hall  be  admitted  before  daui^hters ;  or,  as  our. 
male  lawgivers  have  fomewhat  uncomplaifantly  exprefied  ity 
the  worthieit  of  blood  (hall  be  preferred  ^.  As  if  John  Stilea 
hath  two  fonsy  Matthew  and  Gilbert,  i^qd  two  daughters, 
Margaret  and  Charlotte,  and  dies  $  firft  Matthew,  and  (in 
cafe,  of  his  death  without  iflue)  then  Gilbert,  (hall  be. 
admitted  to  the  fucceflion  in  preference  to  both  the  dauglw 
ters. 

This  preference  of  niales  to  females  is  entirely  agreeable 
to  the  law  of  fucceflion  among  the  Jews  ^,  and  alfo  among 
the  ftates  of  Greece  or  at  lead  an\ong  the  Athenians  < »  but 
was  totally  unknown  to  the  laws  of  Rome  ^  (fuch  of  them, 
I  mean,  as  are  at  prefent  extantj)  ni^hetein  brethi^en  and  fiftera 
were  allowed  to  fucceed  to  equal  portions  of  the  inheritance* 
I  (hall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  couftitutlons  in  this  particular,  nor  ei(a- 
mine  into  the  greater  dignity  of  blood  in  the  male  or  female 
fex  ;  but  (hall  only  obferve,  that  our  prefent  preference  of 
malts  to  females  feems  to  have  arifen  entirely  from  the  feodal 

•  Hal.  H.  C.  L.  ajj,  «  Petit.  LL.  jfftie,  I.  6.  f.  6, 

f  Numb.  c.  »7»  *  Ififi'  \  1.6, 


eftate,  which  defcenda  to  an  only  chfld,  if  that  child  dies  without 
iflue,  the  father  will  take  the  eftate  by  an  immediate  defcent, 
s^greeably  ^9  the  maxim,  qw  doit  inheriter  al  psre^  doit  inberittr  al- 
Ju%  \  yc(  in  this  cafe  he  does  not  inhen;  as  father,  but  as  a  colla- 
teral kinfman.  See  fuch  a  cafe,  2  P.  JVms.  613.  The  iludent 
mufl  be  careful  to  rccoUedl  that  the  rules  of  fucceifion  to  inteftate 
^  perfonal '  property  are  very  different  from  thefe  rules  of  defcent  of 
real  property  and  hereditaments.  For  if  a  child  dies  inteftate 
without  wife  or  iifue,  his  father  will  take  the  whole  of  his  per* 
fonal  property ;  and  if  there  be  no  father  living,  the  mother 
will  have  an  equal  ihare  with  the  brothers  and  fifters.  See 
page  J  16.^0;?. 
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hw.  For  though  our  Britifli  anccftors,  Jthc  Welfh,  appear 
to  have  given  a  preference  to  males  *,  yet  our  Danifh  prcdc- 
ceffors  (who  fuccceded  them)  feem  to  have  made  no  diftinc- 
tion  of  fexes,  but  to  have  admitted  all  the  children  at  once  to 
the  inheritance  ^.  But  the  feodal  law  of  the  Saxons  on  the 
continent  (which  was  probably  brought  over  hither,  and  iirfl; 
altered  by  the  law  of  king  Canute)  gives  an  evident  pre- 
ference of  the  male  to  the  female  fcx.  "  PaUr  aut  mater^ 
"  dtfunEli^  Jili§  non  jilia  haereditaUm  rellnqueni,  .  •  •  •  . 
"  ^«i  defunHus  non  filtos  fed  filtas  reliquerit^  ad  eat  Qmnis  hae^ 
"  reditms  pet*tineat  *."  It  is  pofliblc  therefore  that  this  pre- 
ference might  be  a  branch  of  that  imperfeA  fydem  of  feuds, 
which  obtained  here  before  the  conquefl: ;  efpecially  as  it 
fubfifts  among  the  cuftoms  of  gavelkhid,  and  as,  in  the  char* 
ter  or  laws  of  king  Henry  the  firft,  it  is  not  (like  many  Nor-  [  214  1 
jtian  innovations)  given  up,  but  rather  enforced  "*•  The  true 
reafon  of  preferring  the  males  muft  be  deduced  from  feodal 
principles  :  for,  by  the  genuine  and  original  policy  of  that 
conditution,  no  female  could  ever  fucceed  to  a  proper  feud ", 
inafmuch  as  they  were  incapable  of  performing  thofe  military 
fcrvices,  for  the  fake  of  which  that  fyftem  was  eftabliflied. 
But  our  law  does  not  extend  to  a  total  exclufion  of  females^ 
as  the  Salic  law,  and  others,  where  feuds  were  moft  ftri£Uy 
retained :  it  only  poflpones  them  to  males ;  for,  though 
daughters  are  excluded  by  fons,  yet  they  fucceed  before  any 
collateral  relations  :  our  law,  like  that  of  the  Saxon  feudiftt 
before-mentioned,  thus  (leering  a  middle courfe,  between  the 
abfolute  rejeAion  of  females,  and  the  putting  them  on  a  foot- 
ing with  males* 

til.  A  TiiiRD  rule,  or  canon  of  defcent,  is  this )  tliat 
where  there  are  two  or  more  males  in  equal  degree,  the  eldeft 
only  fliall  inherit  \  but  the  females  all  together. 

As  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew  his 

'  Stat,  Wall,  la  Edw.  I.  ■»  c.  70. 

*  LL.  Camt.  f •  68.  ,     »  j  ftui,  8. 
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eldeft  fon  fiiall  alone  fucceed  to  his  e(late»  in  exclufion  qS 
Gilbert  the  fecond'fon  and  both  the  daughters;  but,  if  both 
the  fons  die  without  ifTue  before  the  father,  the  daughters 
Hargaret  and  Charlotte  (ball  both  inherit  the  eftate  as  co^ 
p^arcener$  ^. 

This  right  of  primogeniture  in  males  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conftitution 
the  eldeft  fon  had  a  double  portion  of  the  inheritance  ^  i  in 
the  fame  manner  as  with  us,  by  the  laws  of  king  Henry 
the  firft  S  the  eldeft  fon  had  the  capital  fee  or  principal  feud 
[  215  ]  Qf  his  father's  pofleflions,  and  no  other  pre-eminence ;  and 
as  the  eldeft  daughter  had  afterwards  the  principal  manfion, 
when  the  eftate  defcended  in  coparcenary  ^  The  Greeks, 
the  Romans,  the  Britons,  the  Saxons,  ai^d  even  originally  the 
feudifts,  divided  the  lands  equally  j  fome  among  all  the  chil- 
dren at  large>  fome  among  the  males  only.  This  is  certain-. 
ly  the  moft  obvious  and  natural  way  y  and  has  the  appearance, 
at  leaft  in  the  opinion  of  younger  brothers,  of  the  greateft 
impartiality  and  juftice.  But  when  the  emperors  began  to 
cr€»t;e  honorary  feuds,  or  titles  of  nobility,  it  was  found  nei- 
ceflkry  (in  order  to  preferve  their  dignity)  to  make  them  im^- 
piirtible/,  or  (sis  they  ftiled  them)  feuJp  indhidua,  and  in 
confequencc  defcendible  to  the  eldeft  fon  alone.  This  ex- 
ample was  farther  enforced  by  the  inconveniencies  that  at- 
tended the  fplitting  of  eftates  i  namely,  the  diviilpn  pf  the 
military  fervices,  the  multitude  of  infant  tenants  incapable 
of  performing  any  duty,  the  confequential  weakening  of  the 
ftrength  of  the  kingdom,  and  the  inducing  younger  fons  to 
take  up  with  the  bufmefs  and  idlenefs  of  a  country  life,  in- 
ftead'  pf  being"  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiaf- 
tical  employments  ^  Thefe  reafons  occaiioned  an  almoft  tc» 
XA  change  in  the  method  of  febdal  inheritances,  abrQa4  ;  fo 
that  the  eldeft  ipal$  be^an  univerfglly  to  fucceed  to  the. 


«  Liu.  %  5.    Hale.  H.  C  L.  %^%. 
P  Sdden.  dtjitcc,  Ebr,  c,  5, 
^  f*  70. 
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whole  of  the  lands  in  HI  militaiy  tenures :  and  in  this  con« 
dition  the  feodal  conftitution  was  eftablilhed  in  England  bj 
William  the  conqueror. 

Yet  we  find,  that  focage  eftates  frequently  defcended  to 
all  the  fons  equally,  fo  lately  as  when  Glanvil"  wrote,  in  the 
reign  of  Henry  the  fecond  ;  and  it  is  mentioned  in  the  mir- 
ror^ as  a  part  of  our  antient  conftitution^  that  knights*  fees 
(hould  defcend  to  the  eldeft  fon^  and  focage  fees  (hould  be 
partible  among  the  male  children.  However  in  Henry  the 
third's  time  we  find  by  Bra£^on  '  that  focage  lands,  in  imita- 
tion of  lands  in  chivalry,  had  almoft  entirely  fall^  into  the 
right  of  fucceflion  by  primogeniture,  as  the  law  now  ftands :  [  ai(J  1 
except  in  Kent,  where  they  gloried  in  the  prefervation  of 
their  antient  gavelkind  tenure,  of  which  a  principal  branch 
was  the  joint  inheritance  of  all  the  fonsr;  and  except  in  fome  ^ 
particular  manors  and  townfhips,  where  their  local  cuftoms 
continued  the  defcent,  fometimes  to  all,  fometimes  to  the 
youngeft  fon  only,  or  in  other  more  fingular  methods  of 
fucceflion. 

As  to  the  females,  they  are  ftill  left  as  they  were  by  the  an* 
tient  law  :  for  they  were  all  equally  incapable  of  performing 
any  perfonal  fervice  ;  and  therefore  one  main  reafon  of  pre- 
ferring the  eldeft  ceafing,  fach  preference  would  have  been 
injurious  to  the  reft :  and  the  other  principal  purpofe,  the 
prevention  of  the  too  minute  fubdiviGon  of  eftatea,  was  left 
to  be  confidered  and  provided  for  by  the  lords,  who  had  the 
difpofal  of  thefe  female  heireiTes  in  marriage.  However,  the 
fucceflion  by  primogeniture,  even  among  females,  took  place 
as  to  the  inheritance  of  the  crown  * ;  wherein  the  neceffity  of 
a  fole  and  determinate  fucceflion  is  as  great  in  the  one  fex  as 
the  other.     And  the  right  of  fole  fuccefl[ioo,  though  not  of  ^ 

primogeniture,  was  alfo  eftabliflied  with  refpe£t  to  female, 
dignities  and  titles  of  honour.  For  if  a  man  holds  an  eaxl«. 
dom  to  him  and  the  heirs.of  his  body,  i^nd  dies,  leaving  only' 

"  A  7.r.  3»  f  Somner.  G*velk.  7. 

'^  f.  1.  §  3.  »  Cp.  Litt.  i^Jt 

*/.  1.  c.  30,  31. 
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daughters ;  the  eWeft  (hall  not  of  courfe  be  countefs,  but  the 
dignity  is  in  fufpence  or  abeyance  till  the  king  fliall  declare 
his  pleafure  ;  for  he,  being  the  fountain  of  honour,  may  con- 
fer it  on  which  of  them  he  pleafes  '(8).  In  which  difpofi- 
tion  is  preferved  a  ftrong  trace  of  the  antient  law  of  feuds, 
before  their  defcent  by  primogeniture  even  among  the  maks 
was  eftabliflied  i  namely,  that  the  lord  might  bellow  them 
on  which  of  the  fons  he  thought  proper— "/r^^r^/w  eft^  id 
•♦  adfilios  deveniret^  in  quern  fdlket  dominus  hoc  velUt  benefit 
•*  cium  emfirmare  *>." 

IV.  A  IbuRTH  rule,  or  canon  of  dcfccnts,  is  this ;  that 

the  lineal  defcendantSj  in  infinitumy  of  any  perfon  deceafed 

[  S17  3  Ihallreprefcnt  their  anceftor-,  that  is,  {hall  (land  in  the  fame 

plac^  a^  the  perfon  himfelf  would  have  done,  had  he  been 

living. 

•  Co.  J*ilt.  165.  ^  I  Feud.  1. 


(8)  The  king  in  the  cafe  of  coparceners  of  a  title  of  honour, 
may  dire£l  which  one  of  them  and  her  ilTue  fhall  bear  it ;  and  if 
the  ifluc  of  that  one  become  extin6l,  it  will  again  be  in  abeyance, 
if  there  are  deftendants  of  more  than  one  fifter  remaining.  But 
tipon  the  failure  of  the  ifTue  of  all,  except  one,  the  descendant  of 
that  one  being  the  fole  heir,  will  have  a  right  to  claim,  and  to 
aflfume  the  dignity. 

There  are  inilances  of  a  title,  on  account  of  a  defcent  to  fe- 
loake,  being  dormant,  or  in  abeyance,  for  many  centuries.  Harg* 
Co,  Lift.  16^. 

Lord  Coke  £Ety8>  there  is  a  dilFcrencc  in  an  office  of  honoury 
which  (hall  be  executed  by  the  hufband  or  deputy  of  the  elded.  IB, 
Yet  when  the  office  of  great  chamberlain  had  defcended  to  two 
fillers  coheirefles  of  the  duke  of  Ancafter,  one  of  whom  was  mar- 
ried to  Peter  Burrel,  efq.  the  judges  gave  it  as  their  opinion  in  the 
houfe  of  lords,  **  that  the  office  belongs  to  both  fitters ;  that  the 
*•  hufband  of  the  eldeft  is  not  of  right  intitled  to  execute  it ;  ^and 
^  that  both  fitters  may  execute  it  by  deputy,  to  be  approved  of 
••  by  them  ;  fuch  deputy  not  being  of  a  degree  inferior  to  a  knight» 
*«  and  to  be  approved  of  by  the  king.*'  It*  et  Joum.  Donu  Proc* 
May  25,  1781. 

Thus 
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■  THt7s  the  chiU,  grandchild,  or  great  grandchild  (either 
male  or  female)  of  the  eldeft  fon  fucceeds  before  the  younger 
fon,  and  fo  in  infinitum  ^.  And  thefe  reprefentatives  (hall 
take  neither  more  nor  lefs,  but  juft  fo  much  as  their  princi- 
pals would  have  done.  As  if  there  be  two  fifters,  Margaret 
and  Charlotte }  and  Margaret  dieSi  leaving  fix  daughters  ; 
and  then  John  Stiles  the  father  of  the  two  fifters  dies,  with- 
out other  iiTue  :  thefe  fix  daughters  (hall  take  among  them 
exadlly  the  fame  as  their  mother  Margaret  would  have  done, 
had  fhe  been  living  \  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary ;  fo  that,  upon  partition  made,  if  the 
land  be  divided  into  twelve  parts,  thereof  Charlotte  the  fur* 
viving  fiflcr  fhall  have  fix,  and  her  fix  nieces,  the  daughters 
of  Margaret,  one  apiece* 

t 

This  taking  by  reprefentatlon  is  called  fucceffion  in  Jtirpes 
according  to  the  roots ;  fince  all  the  branches  inherit  the 
-^me  (hare  that  their  root,  whom  they  reprefent,  would  have 
done.  And  in  this  manner  alfo  was  the  Jewifh  fucceflion 
dire£kc;d  ' ;  but  the  Roman  fomewhat  differed  from  it.  lit 
the  dcfcending  line  the  right  of  reprefentatlon  continued  in 
infinitum^  and  the  inheritance  ftiil  defcended  injlirpis  :  as  if 
one  of  three  daughters  died,  leaving  ten  children,  and  then 
the  father  died  ;  the  two  furviving  daughters  had  each  one 
third  of  his  effeAs,  and  the  ten  grandchildren  had  the  re- 
maining third  divided  between  them.  And  fo  among  colla- 
teralsi  if  any  perfon  of  equal  degree  with  the  perfons  repre- 
fented  were  ftill  fubfifting,  (as  if  the  deceafed  left  one  bro- 
ther, and  two  nephews  the  fons  of  another  brother,)  the  fuc- 
celCon  was  ftill  guided  by  the  roots :  but,  if  both  of  the  bre- 
thren were  dead  leaving  iflue,  then  (I  apprehend)  their  re- 
prefentatives in  equal  degree  became  themfelves  principals, 
and  Ihared  the  inheritance  per  capita^  that  is,  (hare  and  (hare 
alike ;  they  being  themfelves  now  the  next  in  degree  to  the  [  acS  1 
anceftor,  in  their  own  right,  and  not  by  right  of  reprefenta* 
lion  *•    So,  if  the  next  heirs  of  Titiuf  be  fix  nieces^  three  bj^ 

*  Hale.  H.  C.  L.  S}6,  tjy.  •  No9.  tio.  r.  3.    1^.  1. 1.  6* 
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one  fifter»  two  by  another,  and  one  bj  a  third ;  his  inherit- 
ance by  the  Roman  law  was  divided  into  fix  parts,  and  one 
given  to  each  of  the  nieces  :  whereas  the  law  of  England  in 
this  cafe  would  dill  diyide  it  only  into  three  parts,  and  diftri* 
bute  it  pirjiirpes,  thus  v  one  third  to  the  three  children  who 
reprefent  one  fifter,  another  third  to  the  two  who  reprefent 
the  fecond,  and  the  remaining  third  to  the  one  child  who  it 
the  fole  reprefentative  of  her  mother. 

This  mode  of  reprefentation  is  a  neceflary  confequence  of 
the  double  preference  given  by  oi;m^  law,  firft  to  the  male  if- 
fue,  and  next  to  the  {irflborn  among  the  males,  to  both 
which  the  Roman  law  is  a  ftranger.  For  if  all  the  children 
of  three  fiflers  were  in  England  to  claim  per  capita,  in  their 
own  right  as  next  of  kin  to  the  anceftor,  without  any  re- 
fycGt  to  the  fltocks  from  whence  they  fprung,  and  thofe  chil* 
dren  were  partly  male  and  partly  feitiale ;  then  the  eldeft  male 
among  them  would  exclude  not  only  his  own  brethren  and 
fifters,  but  all  the  iiTue  of  the  other  two  daughters  ;  or  elfe 
Ihe  law  in  this  inftance  muft  be  inconfiftent  with  itfelf,  and 
depart  from  the  preference  which  it  conftahtly  gives  to  th(J 
males,  and  the  firftborn,  among  perfons  in  equal  degreed 
Whereas,  by  dividing  the  inheritance  according  to  the  roots, 
exjlirpes,  the  rule  of  dcfcent  is  kept  uniform  and  fteady :  the 
HRxe  of  the  eldeft  fon  excludes  all  other  pretenders,  as  the  fon 
himfelf  (if  living)  would  have  done  \  but  the  iiTue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
their  mothers  (if  living)  would  have  done  the  fame:  and 
among  thefe  feveral  iflTues,  or  reprefentativcs  of  the  refpeftive 
roots,  the  fame  prcfference  to  males  and  the  fame  right  of  pri- 
mogeniiure  obtain,  as  would  have  obtained  at  the  (irft  among 
the  roots  themfelves,  the  fons  or  daugKters  of  the  deceafed. 
As  if  a  man  hath  two  fons,  A  and  B,  and  A  dies  leaving  two 
t  *^9  3  fcns,  and  then  the  grandfather  dies ;  rlow  the  eldeft  fon  of  A 
'  fliall  fuc^jeed  to  the  whole  of  his  grandfather's  eft'ate :  and  if 
A  had  left  only  two  daugKters,  they  fhould  have  fucceeded 
alfo  to  equalimoietiesiof  ihe  whole  ia  exdufion  o£  B-  and 
his  iiTue.    But  if  a  man  hath  only  three  daughters^  C,  D, 

1  and 
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and  E }  and  C  dUs  leaTiHg  two  foosy  D  kattng  two  dau^ 
ters,  and  £  leaving  a  daughter  and  a  fan  wbo  is  yaunget  thaa 
his  fifter :  here  when  the  grandfather  dies^  the  eldeft  foa 
of  C  fhall  fucceed  to  one  thirds  in  exclufion  of  the  younger  ; 
the  two  daughters  of  D  to  another  third  in  partDcrfiiip  ^  and 
tlie  fon  of  E  to  the  remaining  third,  in  exclufion  of  hk 
elder  filter.  And  the  fame  right  of  reprefentatton,  guided 
and  reftrained  by  the  fame  rules  of  defcent^  prevails  dowa« 
wards  in  infinitum^ 

Yet  this  right  does  not  appear  to  have  been  thoroughly  ^ 
eftabliflhed  in  the  time  of  Henry  the  fecond,  when  GlanvU 
wrote :  and  therefore^  in  the  title  to  the  crown  efpecially,  we 
find  frequent  contefts  between  the  younger  (but  furviving) 
brother  and  his  nephew  (being  the  fon  and  reprefentative  dE 
the  elder  deceafed)  in  regard  to  the  inheritance  of  their  com* 
mon  anceftor:  for  the  uncle  is  certainly  nearer  of  kin  to  the 
common  (lock,  by  one  degree,  than  the  nephew;  though  the 
nephew,  by  reprefenting  his  father,  has  in  him  the  right  of 
primogeniture.  The  uncle  alfo  was  ufually  better  able  t» 
perform  the  fervices  of  the  fief;  and  befides  had  frequently  fu« 
perior  intereft  andftrength,  to  back  hispretenfionsandcrufh 
the  right  of  his  nephew.  And  even  to  this  day,  in  the  Lower 
Saxony,  proximity  of  blood  takes  place  of  reprefentative  pri- 
mogeniture; that  is,  the  younger  furviving  brother  is  ad« 
mitted  to  the  inheritance  before  the  fon  of  an  elder  deceafed: 
which  occafioned  the  difputes  between  the  two  houfes  of 
Mecklenburg,  Schwerin  and  Strelitz,  in  1692^  Yet  Glan- 
vil,  with  us,  even  in  the  twelfth  century,  feems^  to  declare 
for  the  right  of  the  nephew  by  reprefentation ;  provided 
the  eldeft  £bn  had  not  received  a  provifion  in  lands  from  his 
father,  (or  as  the  civil  law  would  call  it)  had  not  been  forts* 
fjatniliatedi  in  his  lifetime.  King  John,  however,  who  kept  [  220  1 
his  nephew  Arthur  from  the  throne,  by  difputing  this  right 
of  reprefentation,  did*  all  in  his  power  to  aboU(h  it  through* 
out  the  realm  ^:  but  in  the  time  of  his  fon,  king  Henry  the 

'  Mo4.  Un.  Hm<  xUl.  334«  ■»  Hale.  H.  C.  L.  217.  tft9« 
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iitkdf  we  find  die,  nile  indifputaUy  fettkd  ifi  tlie  manner  me 
liave  here  laid  it  down*»  and  fo  it  has  continued  ercr  fince^ 
And  thus  much  for  lineal  defcents# 

V»  A  FIFTH  rule  is^  that  on  failure  of  lineal  defcendantSf 
or  iffue,  of  the  l^erfon  laft  feifed,  the  inheritance  ihall  defcend 
to  his  collateral  relations,  being  of  the  blood  of  the  firft  pur-» 
cbafor^  fubje£i  to  the  three  preceding  rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcends 
to  John  Stiles  his  fon,  and  John  dies  feifed  thereof  without 
iffue;  whoever  fucceeds  to  this  inheritance  muft  be  of  the 
blood  of  Geoffrey  the  firfl:  purchafor  of  this  family  ^  (9).  The 
firft  purchafor,  perquifitor^  is  he  who  firft  acquired  the  eftate 
to  his  family,  whether  the  fame  was  transferred  to  him  by 
iale  or  by  gift,  or  by  any  other  method,  except  only  that  of 
dcfcent. 

1 

This  is  a  rule  almoft  pecaliar  to  our  own  laws,  and  thott 
of  a  fimilar  original.     For  it  was  entirely  unknown  among 

'  Bra&oa.  /.  2.  c.  -30.  §  2.  ^  Co.  Litt.  i». 
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(9)  To  be  of  the  blood  of  Geoffrey,  is  cither  to  be  immediately 
defcended  from  him,  or  to  be  defcended  from  the  fame  couple  of 
common  anceftors.  Two  perfons  are  confanguintiy  or  are  of  the 
blood  (that  is,  whole  blood}  of  each  other,  who  are  defcended  from 
the  fame  two  anceftors* 

The  heir  and  anceftor  muft  not  only  have  two  common  anceftors 
with  the  original  purchafor  of  the  eilate,  but  muft  have  two  com- 
mon anceftors  with  each  other ;  and  therefore  if  the  fon  purchafes 
lands  and  dies  without  iffue,  and  it  defcends  to  stny  heir  on  the  part 
of  the  father,  if  the  lins  of  the  father  fhould  afterwards  become  ex- 
tmd,  it  camiot  pafs  to  the  line  of  the  itoother.  ffa/e's  Hlft.  €•  £• 
z^6*  49  J?.  3. 12.  And  for  the  fame  reafbn  if  ic  (hould  defcend 
to  the  line  of  any  female,  it  can  never  af^rwards,  upon  failure  of 
that  line,  be  traafmitted  to  the  line  of  any  other  female,  for  accord^* 
iog  to  the  next  rule,  vi%,  the  fixth,  the  heir  of  the  perfon  lail  feifed 
muft  be  a  collateral  kinfioum  of  the  whole  blood* 

15  the 
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tiie  Jews,  GreckS)  and  Romans :  none  of  whofe  laws  looke4 
any  faither  than  the  perfon  him£elf  who  died  feifed  of  the  * 
cftate ;  but  alligned  him  an  heir,  without  conGdering  by  what 
title  he  gained  it,  or  from  what  anceftor  he  derived  it.  But 
the  law  of  Normandy  ^  agrees  with  our  law  in  this  refpe£l : 
nor  indeed  is  that  agreement  to  be  wondered  at,  fince  the 
law  of  defcents  in  both  is  of  feodal  original  i  and  this  rule  or 
canon  cannot  otherwife  be  accounted  for  than  by  recurring 
to  feodal  principles.  ^ 

When  fejiids  firft  began  to  be  hereditary,  It  was  made  a 
neceflary  qualification  of  the  heir,  who  would  fucceed  to  a 
feudy  that  he  fhould  be  of  the  blood  of,  that  is,  lineally  de- 
fcended  from,  the  firft  feudatory  or  purchafor.     In  confe*  [  2tl  1 
quence  whereof,  if  a  vafal  died  feifed  of  a  feud  of  his  own 
acquiring,  or  faidum  novum,  it  could  not  defcend  to  any  but 
his  own  offsprings  no,  not  even  to  his  brother,  becaufe  he 
was  not  defcended,  nor  derived  his  blood,  from  the  firft  ac* 
quirer.    But  if  it  vrz^/euduru  antiquum^  that  is,  one  defcended 
to  the  vafal  from  his  anceftofs,  then  his  brother,  or  fuch 
other  collateral  relation  as  was  defcended  and  derived  his 
blood  from  the  firft  feudatory,  might  fucceed  to  fuch  inherit- 
ance.   To  this  purpofe  fpeaks  the  following  rule}  ^^  fraUr 
<<  fratri^ftne  Ugitimo  haerede  difun^o^  in  benefido  quod  earum 
**  patris  fuit  fuccedat :  Jin  autem  unus  ifratribus  d  domino  feu^ 
•*  dum  acceperit,  eo  defunBoftne  Ultimo  haerede^  frater  ejus  in 
"**  feudum  nonfuccedit^r    The  true  feodal  reafon  for  which 
rule  was  this ;  that  what  was  given  to  a  man,  for  his  perfonal 
fervice  and  perfonal  merit,  ought  not  to  defcend  to  any  but 
the  heirs  of  his  perfon.     And  therefore,  as  in  eftates-tail» 
(which  a  proper  feud  very  much  refembled)  fo  in  the  feodal 
donation,  **  nimm   haeredtSy  in  prima  inveflitura  expreffum^ 
*j  tanium  ad  defcendentes  ex  corpore  primi  wfalli  extenditurg  H 
•*  non  ad  collaUraleSy  nift  ex  corpore  primi  vafalli  jive  JHpitii 
"  defcendant^  :^*   the  will  of  the   donor,    or  original  lord^ 
(when  feuds  were  turned  from  life  eftates  into  inheritances,) 
not  being  to  make  them  abfolutely  hereditary,  like  the  Ro» 

'  Gr,  CoMp&m.  f.  i$.  *  Crag.  /.  ik  t,  9t  §  36. 
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nnm  a/h&m,  hvtt  htttHtArj  only  fati  mA\  Hbt  YmftAitatf 
to  the  cdlsiteral  rektions,  or  lineal  mceiAt^ns^or  hvAafnd^  ot 
wife  of  the  fcodatorjy  but  to  the  iflWe  defcended  from  his 
body  only.  ^ 

However,  in  procefs  of  time,  when  the  feodal  rigour  was 
in  part  abated,  a  method  was  invented  to  let  in  the  collateral 
relations  of  the  grantee  to  the  inheritance,  by  granting  him 
zfeudum  novum  to  hold  uifeudum  antiquum  ;  that  is^  with  all 
the  qualities  annexed  of  a  feud  derived  from  his  anceftors; 
and  then  the  collateral  relations  were  admitted  to  fucceed 
even  in  infinitum^  becaufe  they  might  have  been  of  the  blood 
t  VII  ]  of»  that  is,  defcended  from,  the  firft  imaginary  purchafor.  For 
fince  it  is  not  afcertained  in  fuch  general  grants,  whether  this 
feud  {hall  be  held  ut  feudum  paternum  ox  feudum  avitum,  but 
uifeudum  antiquum  merely;  as  a  feud  of  indefinite  antiquity; 
that  is,  fince  it  is  not  afcertained  from  which  of  the  anceltot^ 
of  the  grantee  this  feud  (hall  be  fuppofed  to  have  defcended; 
the  law  will  not  afcertain  it,  but  will  fuppofe  any  of  his  an- 
ceftors,  pro  re  natoy  to  have  been  the  firft  purchafor:  and 
therefore  it  admits  any  of  his  collateral  kindred  (who  havfc 
the  other  neceflary  requifites)  to  the  inheritance,  becaufe 
every  collateral  kinfman  muft  be  defcended  from  fome  one  of 
his  lineal  anceftors. 

Of  this  nature  are  all  the  grants  of  fee-fimple  eftates  of 
this  kingdom ;  for  there  is  now  in  the  law  of  England  no 
fuchthkig  as  a  grant  of  ^feudum  novumy  to  be  held  ut  novum  $ 
unlefs  in  the  cafe  of  a  fee-tail,  and  there  we  fee  that  this  rule 
is  ftridly  obferved^  and  none  but  the  lineal  defcendants 
of  the  ficA  donee  (or  purchafor)  are  admitted;  but  every 
grant  of  lands  in  fee-fimpk  is  with  us  z  feudum  novum  to  be 
held  ut  antiquum^  as  a  f^ud  whofe  antiquity  is  indefinite  :  and 
therefore  the  collateral  kindred  of  the  grantee,  ot  defcendantt 
from  any  of  his  lineal  anceftors,  by  whom  the  land«  might 
have  poftibly  been  purchafed,  are  capfkble  of  being  called  to 
the  inheritance. 

Yet,  when  an  eftate  hSkth  really  defcended  in  a  conrfe  of 
^     inheritance  to  the  perfon  laft  fcifed,  the  flri£t  rule  of  the 

feodat 
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feodal  law  is  ftill  obferved ;  and  none  are  ddmitted,  but  the 
heirs  of  thofe  through  whom  the  inheritance  hath  pifTed :  for 
all  others  have  demonftrably  none  of  the  blood  of  the  firft 
purchafor  in  them,  and  therefore  (hall  never  fucceed.  As, 
if  lands  come  to  John  Stiles  by  defceot  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  fuch)  (hall  ever  be  his 
heir  of  thefe  lands  ;  and,  vice  vtrfa^  if  they  defcended  from 
his  father  Geoffrey  Stiles,  no  relation  of  his  riiother  (as  fuch} 
(hall  ever  be  admitted  thereto  ;  for  his  father's  kindred  have 
none  of  his  mother's  blood,  nor  have  his  mother's  relations 
any  (hare  of  his  father's  blood.  And  fo,  if  the  eftate  defcend- 
ed from  his  father's  father,  George  Stiles ;  the  relations  of 
his  father's  mother,  Cecilia  Kempe,  (hall  for  the  famereafon  [  223  ^ 
never  be  admitted,  but  only  thofe  of  his  father's  father  (10). 
This  is  alfo  the  rule  of  the  French  law  ",  which  is  derived 
from  the  fame  feodal  fountain. 

Here  we  may  obferve,  that  fo  far  as  the  feud  is  really  an* 
tiquum,  the  law  traces  it  back,  and  will  not  fufFer  any  to  in- 
herit but  the  blood  of  thofe  anceftors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Chriftirin  Smith, 
or  if  it  appear  that  his  grandfather  was  the  firft  grantee,  and 
fo  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  dther  of  thefe  cafes  the  law  admits  the  defcendants 
of  any  anceftor  of  George  Stiles,  either  paternal  or  mater- 

*  DomMt* fart.  2,fr, 

(10)  Hence  the  cxprcHion  fjeir  at  lattfy  mull  always  be  ufcd 
with  a  reference  to  a  fpecihc  eftate  ;  for  if  an  only  child  has  taken 
by  defcent  an  eftate  from  his  father,  and  another  from  hi3  mother, 
upon  his  desilh  without  ifliicT'nielc'eftales*  will  defcend  to  two  dif- 
ferent perftfBs  :  *fo  alfo  if  his  two  'grandfathers  and  two  grand- 
mothers' had  each  an  eftatef,  which  defcended  to  his  father  or  mo- 
ther,  whom  I  fttppo(c  alfo  to  be  only  children,  then,  as  before, 
thefe  four  eftates  will  defcend  to  four  different  Iveirs^ 

Vol.  11.  S  nal, 
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nal,  to  be  in  their  due  order  (he  heirs  to  John  Stiles  of  this 
eltate  :  becaufe  in  the  firft  cafe  it  is  really  uncertain^  and  in 
the  fecond  cafe  it  is  fuppofed  to  be  uncertain,  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or 
his  mother. 

This  then  is  the  gre^it  and  general  principle,  upon  which 
the  law  of  cullateral  inheritances  depends ;  that,  upon  failure 
of  iflue  in  the  laft  proprietor,  the  edate  (hall  defcend  to  the 
blood  of  the  firft  purchafor ;  or,  that  it  (hall  refult  back  to 
the  heirs  of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fiAion  of  law  to  have  originally 
defcended  :  according  to  the  rule  laid  down  in  the  year 
books  p,  Fitzherbert  *^,  Brook  %  and  Hale  •,  «'  that  he  who 
**  would  have  been  heir  to  the  father  of  the  deceafed"  (aud> 
of  eourfe,  to  the  mother,  or  any  other  real  or  fuppofed  pur- 
chafing  anccftor)  "  (hall  alio  be  heir  to  the  fon  ;^  a  maxim, 
that  will  hold  univcrfally,  except  in  the  cafe  of  a  brother  or 
fifter  of  the  half  blood,  which  exception  (as  we  (hall  fee  here- 
after) depends  upon  v^ry  fpecial  grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of  evi- 
dence, calculated  to  invelligate  who  the  purchaGng  ancedor 
[   224  3  was  y  which  infeudis  vere  anttquis  has  in  procefs  of  time  been 
forgotten,  and  is  fuppofed  fo  to  be  in  feuds  that  are  held  ut 

VI.  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  perlbn  lail  feifed  mud  be  his  next  collateral  kinf« 
man,  of  the  whole  blood. 

First,  he  muft  be  his  next  collateral  kinfman,  either 
pcrfonally  or  Jure  reprefentati9nh  {^i  i );  which  proximity  is  rec- 

►  M,  izElw.  ly.  14.  '  Uid.  3S. 

^  yf^r,  r.  (i'ljc.nt.  2.  ■  H,  C.  L.  »43. 


{ 1 1 )  This  is  only  iroc  in  the  pdtemal  line ;  for  wlien  tl*c  pater* 
sal  and  maternal  lines  are  both  admitted  to  the  inberitaQce«  .the 
mod  remote  collateral  kmfmsin  ex farie  fatcmap  will  iaherilr'before 

the  ncvirc  ll  r.r  ^j;-,v  matemd*    Sec  S>  .^Z^^fd^* 
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koned  according  to  the  canonical  degrees  of  cohfanguihity 
before-mentioned.  Therefore,  the  brother  being  in  the  firft 
ilegree,  he  and  his  defcendants  (hall  exclude  the  uncle  and 
his  iflue,  who  is  only  in  the  fecond.  And  herein  condfls 
the  true  reafon  of  the  different  methods  of  computing  the  de- 
grees of  confanguinity,  in  the  civil  law  on  (he  one  hand,  and 
in  the  canon  and  common  laws  on  the  other.  The  civil  law 
regards  confanguinity  princiipally  virith  rcfpcft  to  fuoceflioiis, 
and  therein  very  naturally  confiders  only  the  perfon  deceafed, 
to  whom  the  relation  is  claimed  :  it  therefore  counts  the  de« 
grees  of  kindred  according  to  the  number  of  perfons  through 
whom  the  claim  mud  be  derived  from  him ;  and  makes  not 
only  his  great  nephew  but  alfo  his  firft-coufin  to  be  both  re- 
lated to  him  in  the  fourth  degree  j  becaufe  there  arc  three  per- 
fons between  him  and  each  of  them.  The  canon  law  re- 
gards confanguinity  principally  with  a  view  to  prevent  ineef- 
tuous  marriages,  between  thofe  who  have  a  large* portion  of 
the  fame  blood  running  in  their  refpeclive  veins ;  and  there- 
fore looks  up  to  the  author  of  that  blood,  or  the  common  an-* 
ccftor,  reckoning  the  degrees  from  him  5  fo  that  the  .great 
qcphew  isrqlatcd  iit  the  third  canonical  degree  to  the  perfon 
propofed,  and  the  firil-^puGn  in  the  fecond ;  the  former  being, 
diflant  three  degrees  from  the  common  anceftor,  (the  father  of 
xhtpropofituiy)  and  Ujerefore  deriving  only  one  fourth  of  his 
blood  from  the  fame  fountain  ;  the  latter,  and  alfo  the  propo^ 
Jitus  himfclf,  beine  each  of  them  diftant  only  two  degrees  from 
the  common  an ceffJJTjIJtRii.grand father  of  each,)  and  therefore 
having  one  half  of  each  of  their  bloods  the  fame.  The  com- 
mon law  regards  confanguinity  principally  with  refpedl  to  dc- 
fcents  \  and,  having  therein  the  fame  obje£^  in  Atj^»w  as  the 
civil>  it  may  feem  as  if  it  ought  to  proceed  according  to  the 
civil  computation.  But  as  it  alfo  refpcfts  the  purchafing  an-£  225  ] 
cedor,  from  whom  the  eflate  was  derived,  it  therein  refembles ' 
the  canon  law,  and  therefore  counts  it's  degrees  in  the  fame 
flianner.  Indeed  the  defignation  of  perfon,  in  feeking  for  the 
next  of  kin,  will  come  to  cxaftly  the  fame  end  (though  the 
degrees  will  be  differently  numbered)  whichever  method  of 
computation  we  fuppofe  the  law  of  England  to  ufe  j  fince  the 
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right  of  reprefeatation,  of  the  {parent  by  the  ifltie,  i$  allowed 
to  prevail  in  tnfimtum  (12).  This  allowance  was  abfolutelj  ne* 
ceffarjr^  elfe  there  would  have  frequt^tly  been  many  claimants 
in  exa£t]y  the  fame  degree  of  kindred,  as,  (for  inflance]  unclea 
and  nephews  of  the  deceafcd ;  which  multipHcityy  though  no 
Qiaterial  inconvenience  in  the  Roman  l^tw  of  partible  inherit- 
ances,  yet  would  have  been  produftive  of  endlefs  confufion 
where  the  right  of  fole  fuccedion,  as  with  us,  isicftabliflied. 
The  iflue  or  defcendants  therefore  of  John  ^tiles's  brother  are 
all  of  them  in  the  (irft  degree  of  kindred  with  re^£t  to  in- 
heritancesy  thofe  of  his  uncle  in  the  fecond^  and  thofe  of  bU 
great  uncle  in  the  third ;  as  their  refpedive  ancedorSf  if  liv« 
ingi  would  have  been ;  and  are  feverally  called  to  the  fuc* 
celEon  in  right  of  fuch  their  reprefentative  proximity. 

The  right  of  reprefefitation  being  thus  eftabliihedy  the  for- 
sner  part  of  the  prefent  rule  amounts  to  this;  tbar>on  failure 
of  iflue  of  the  perfon  laft  feifed,  the  inheritance  (hall  defccnd 
to  the  other  fubfifting  ifliie  of  his  next  immediate  anceftor. 
Thus,  if  John  Stiles  dies  without  ifFue,  his  eftate  (hall  defcend 
to  Francis  his  brother,  or  his  reprefentatives  \  he  being  li- 
neally defcended  from  GeofFrey  Stiles,  John's  next  immediate 
anceftori  or  father.  On  failure  of  bitthren,  or  (iilersj  and 
their  ifTue,  it  (hall  defcend  to  the  uncle  of  John  Stiles,  the 
lineal  defcendant  of  his  grandfather  George,  and  fo  on  in 


(12}  The  Editor  caaceives  that  the  tMeai4o°^y  way  of  afcer* 
taining  an  heir  at  law  in  any  line  or  branch,  la  by  the  reprefeata- 
tibfi  of  brothers  or  iifters  iq  each  generation,  atid  that  the  introduc- 
tion of  the  computation  of  kindred,  either  by  the  canon  or  civil 
law,  into  a'tnrfltifc  upon  defcents,  may  perplex  and  can  never  affiil  . 
for  if  we  refer  this  fixth  rule  either  to  the  civil  or  caVion  law,  ik 
will  in  many  inftances  be  erroneous.  It  v&  certain  that  a  great* 
grandfon  of  the  father's  brother  will  inherit  before  a  fon  of  the 
grandfather's  brother ;  yet  the  latter  is  the  next  eoUaicral  lunfinam  ao. 
cording  to  both  the  canon  and  civil  law  computation;  for  the  formei^ 
19  in  the  fourth  degree  by  the  canon,  and  the  £xth  by  the  pivil  law  |^ 
the  latter  is  in  the  third  by  the  canon,  and  the  fifth  by  the  civil  f 
t)ut  in  the  dcfbent  of  real  property  the  former  mud  .be  preferred. 

injinitum^ 
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itifiniium.  Very  fimilar  to  wliich  was  the  law  of  inheritance 
among  the  anttent  Gc^rmans,  our  progenitors  :  '<  bqeredes  fuC'^ 
**  cejp>refqUe^  fui  cuique  liberty  et  nullum  teftamentum  :  ft  liheri 
**  nonfufjfy  proximo  gradus  in  poffej/tone^fratres^  patrui,  avun^ 
*«  tuli  ^'* 

Now  here  it  mufl  be  obferved,  that  the  lineal  anceftors,  [  226  1 
diougfa  (according  to  the  iirft  rule)  incapable  themfelves  of 
fuccecding  to  the  eftate,  becaufe  it  is  fuppofcd  to  have  already 
pafled  them,  are  yet  the  commDn  (locks  from  which  the  next 
fucceffbr  muft  fpring.  And  therefore  in  the  Jewifli  law, 
which  in  this  refpe£l  entirely  correfponds  with  ours  u,  the  father 
or  other  lineal  anceftor  is  himfelf  faid  to  be  the  heir,  though 
long  fincedead,  as  being  reprefented  by  the  perfons  of  his 
iflue  \  who  are  held  to  fucceed  not  in  their  o^n  rights,  as  bre- 
thren, uncles.  (2^r,  but  ir^  right  of  reprefentation^  as  the  ofi^ 
fyring  of  the  father,  grandfather,  to*r,  of  the  deceafcd ''.  But, 
though  the  common  anceftor  be  thus  the  root  of  the  inherit- 
ance, yet  with  us  it  is  not  neceflary  to  name  him  in  making  out 
the  pedigree  or  defcent.  For  the  rfefcent  between  two  brothers 
28  held  to  be  an  immtdlate  defcent  \  and  therefore  title  may  be 
made  by  one  brother  or  his  reprefcntatives  to  or  through  ano^^ 
thcr,  without  mentiornng  their  common  father  S  If  Geof- 
frey Stiles  hath  two  fons,  John  and  Francis,  Francis  may* 
claim  as  heir  to  John,  without  naming  their  father  Gcofirey  j 
and  fo  the  fon  of  Francis  may  claim  as  couGn  'and  heir  to 
Matthew  the  fon  of  Johui  without  naming  the  grandfather  i 
viz.  as  fon  of  Francis,  who  was  the  brother  of  John,  irli6 
Was  the  father  of  Matthew.  But  though  the  common  anceftoft 
-are  not  named  in  deducing  the  pedigree,  yet  the  law  ftill  re- 
fpeds  them  as  the  fountains  of  inheritable  blood  :  and  there*- 
fore,  in  order  to  afcertain  the  collateral  heir  of  John  Stiles,  it 
Is  iirft  neceflary  to  recur  to  his  anceftors  in  the  firft  degree  % 
smd  if  they  have  left  any  other  iflue  befides  John,  that  ifluef  V 

will  be  bis  heir.     On  default  of  fuch,  we  muft  afcend  one  \ 

ftep  higher,  to  the  anceftors  in  the  fecond  degree,  and  then 
(O-thofe  in  the  third,  and  fourth,  and  fx^  upwards  in  infinitum  s 

*  Tdcitut  JU nm.Gtrm.  ii.  *  ^  Sid.  193.  1  Ventr,  423.  1  I-er, 

*  Nomb.c«  t7*  6o.     i»  Mod.  619. 
^  Sddes.  J#  jW<.  Zhr.  e.  12. 
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till  fomc  couple  of  anceftors  be  found,  who  hav6  other  iflue 
defcending  from  them  bcfides  the  deccafed,  in  a  parallel'or 
coliateral  line.  From  thcfc  anceftors  the  heir  of  John  Stilcj 
muft  derive  his  defccnt ;  and  in  fuch  derivation  the  fame 
C  ^27  ]  rules  mud  be  obfervcd,  with  regard  to  tnc  fcx,  prhnogeniture, 
and  reprefentation,  that  have  before  been  laid  down  with  regard 
-  to  lineal  defcerits  from  the  perfon  of  the  lafl  proprietor. 

But,  fccondly,  the  heir  need  not  be  the  nearefl  kinfman 
abfolutely,  but  only  fuh  mcdoj  that  is,  he  muft  be  the  nearefl: 
kinfman  of.  the  luhoU  blood;  for  if  there  be  a  much  nearer 
Jcinfman  of  the  iaif  blood,  a  diftant  kinfman  of  the  whole 
blood  {))allbe  admitted,  and  the  other  entirely  excluded  :  nay, 
the  ellate  (hall  efcheat  to  the  lord^  fooner  than  the  half  blood 
fliall  inherit,  * 

A  KINSMAN  of  the  whole  blood  is  he  that  is  derived,  not 
only  from  the  fame  anceftor,  but  from  the  fame  couple  of  an- 
ceftors. For,  a$  every  man's  own  blood  is  compounded  of 
the  bloods  of  hU  refpe£live  anceftors,  he  only  is  properly  of 
the  VI  hole  or  entire  blooCL  with  another,  who  hath  (fo  far  as 
the  diftance  of  degrees  will  permit)  all  the  fame  Ingredients 
in  the  compoGtiou  of  his  blood  that  the  other  hach.  Thus, 
the  blood  of  John  Stiles  beiog  comppfcnjl  of  thofe  of  Geoffrey 
Stiles  ,bia , father  and  Lucy.  B^ker  his  mother,  therefore  his 
brother  Francis,  being  dcfccnd^d  from  both  the  fame  parents, 
hatu  ^ntiiely  the.fapie  bloopl  with  John  Stiles  ',  or  he  is  his 
brother  of  the  whole  blood.  Bat  if,  after  the  death  of  Geof- 
f^cy^  L^y  B4^&r  the  mother  n)arries  a  fecond  hun)and, 

4f^#  ^.*^yi  ^^^  '^^^^  ^^^^  ^y  ^^"^  *  ^^^  blood  of  this  iffue, 
being  compout^ded  of  tlie  blood'of  Lucy  Baker  (it  is  true)  on 
the  one  p^rt,  but  that  of  Lewis  Gay  (iiiftcad  of  Geoffrey 
Stiles)  ofv^hc  other  part,  it  hath  therefore  only  half  the  fame 
ingreiiients  with  that  of  John  Stiles;  fo  that  he  is  only  his 
brother  of  the  ha^f  blood,  and  for  that  reafon  they  fhall  never 
iiihtrit  to  each  other.  So  alfo,  if  the  father  has  two  fons,  A 
*  and  B,  by  different  venters. or  wfves  >  now  thefc  two  brethren 
are  not  brethren  of  the  whole  bloo^f  and  therefore  fliall  never 
inherit  to  each  other,  but  the  eft  ate  fliall  rather  efcheat  to  the 
lord.    Nay,  evc^  if  the  father  dies,  and  his  lands  defcend  to 

his 
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his  elded  fon  A,  who  enters  thereon^  and  dies  felfcd  without 

ifluerftiU  B  (hall  not  be  heir  to  this  eAate,  bccaufe  he  is 

onl/  of  the  half  blood  to  A|  the  perfon  laft  feifed :  but  it  (hall 

defcend  to  a  fifter  (if  any)  of  the  whole  blood  to  A :  for  in 

fuch  cafes  the  maxim  is,  that  the  feifin  or  poffejfto  fratris  fa* 

cit  fororem  tjfe^  haeredem.      Yet,  had  A  died  without  entry, 

then  B  might  have  inherited  \  not  as  heir  to  A  his  half-bro-  [  2^  ] 

ther,  but  as  heir  to  their  common  father,  who  was  the  per- 

Ibn  laft  a&ually  fcifcd  ^  (13). 

This  total  cxclufion  of  the  half  blood  from  the  inherit- 
ance, being  almoft  peculiar  to  our  own  law,  is  looked  upon 
as  a  itrange  hardship  by  fuch  as  are  unacquainted  with  the 
reafons  on  which  it  is  grounded.  But  thefe  cenfures  arife 
from  a  mifapprehendon  of  the  rule,  which  is  not  fo  much  to' 
be  confidered  in  the  light  of  a  rule  of  defcent,  as  of  a  rule  of 
evidence  ;  an  auxiliary  rule,  to  carry  a  former  into  execution. 
And  here;  we  muii  again  remember,  that  the  great  and  molt 
univerfal  principle  of  collateral  inheritances  being  (his,  that 
the  heir  to  zfeudum  antiquum  muft  be  of  the  blood  of  the  firft 
feudatory  or  purchafor,  that  is,  derived  in  a  lineal  defcent  from 
him }  it  was  originally  rcquiliie,  as  upon  gifts  in  tail  it  iiill  is, 
to  make, out  the  pedigree  of  the  heir  from  the  firft  donee  or 
purchafor,  and  to  (hew  that  fuch  heir  was  his  lineal  repre* 
fentative.  But  when,  by  length  of  time  and  a  long  ,courfc 
of  defcents,  it  came  (in  thofe  rude  and  unlettered  ages]  to 
be  forgotten  who  was  jreally  the  firit  feudatory  or  purchafor, 
and  thereby  the  proof  of  an  aftual  defcent  from  him  became 
impoffible  ;  then  the  law  fubftituted  what  fir  Martin  Wright* 

r  Hale.  H.  C.  L.  138.  *  Tenarcs  186. 

■  ■  '^ - ...   I  ■» 


(13)  Of  fomc  iiihcrltaiiccs  there  cannot  be  9  feifin,  or  ^pojfejfio 
fratru\  as  If  the  eldell  brother  dies  before  a  prcfcntation  to  an  ad- 
vowfou,  it  will  dcfccnd  to  the  half-brother  as  heir  to  the  perfon  laft 
feifed,  and  not  to  the  filler  of  the  whole  blood,  i  Burn^  Ec,  1 1 ,  So 
of  reverfions,  rcmair.ders,  and  executory  devifes,  there  can  be  no 
fcifin  ov pofefjio  fratris  ;  and  if  they  are  refervcd  or  granted  to  A  and 
his  heirs,  he  who  15  heir  to  iV  when  they  come  into  polleffion,  is  en. 
titled  to  them  by  defcent ;  that  is,  that  perfon  who  would  have  bf e« 
heir  to  A,  if  A  had  lived  fo  long,  and  had  then  died  actually 
fciifed.     a  Woodd.  256.     Fearne^  448.     "2  Wilf,  29. 

b  4  caUs 
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calU  a  reafonabhy  In  the  flead  of  an  impoffibU^  proof:  for  it 
remits  the  proof  of  an  a£lual  defcent  from  the  firft  purchafor ; 
and  only  requires  in  lieu  of  it,  that  the  claimant  be  next  of 
the  whole  blood  to  the  perfon  laft  in  pofieffion  ;  (or  derired 
from  the  fame  couple  of  anceftors)  Mrhich  will  probably  an- 
fwer  the  fame  end  as  if  he  could  trace  his  pedigree  in  a  dire£fc 
^  line  from  the  firft  purchafor.     For  he  who  is  my  kinfman  of 

the  whole  blood  can  have  no  anceftors  beyond  or  higher  than 
the  common  flock,  but  what  are  equally  my  anceftors  alfo  » 
and  mine  arc  vice  verfa  his  :  he  therefore  is  very  likely  to  be 
derived  from  that  unknown  anceftor  of  mine,  from  whom  the 
inheritance  defcended.  But  a  kinfman  of  the  half  bloodJ^as 
buti  one  half  of  his  anceftors  above  the  common  ftock  the 
fame  as  mine ;  and  therefore  there  is  not  the  fame  probability 
of  that  ftanding  requifite  in  the  law,  that  he  be  derived  from 
the  blood  of  the  firft  purchafor. 

t  aip  ]  To  illuftrate  this  by  example.  Let  there  be  John  Stiles, 
and  Francis,  brothers,  by  the  fame  father  and  mother,  and 
another  fpn  of  the  fame  mother  by  Lewis  Gay  a  fecond  huf- 
band.  Now,  if  John  dies  feifed  of  lands,  but  it  is  uncertain 
whether  they  defcended  to  him  from  his  father  or  mother;  in 
this  cafe  his  brother  Francis,  of  the  whole  blood,  is  qualified 
to  be  his  heir  \  for  he  is  fure  to  be  in  the  line  of  defcent  from 
the  firft  purchafor,  whether  it  were  the  line  of  the  father  or 
the  mother.  But  if  Francis  fliould  die  before  John,  without 
iflTue,  the  mother's  fon  by  Lewis  Gay  (or  brother  of  the  haljf 
blood}  is  utterly  incapable  of  being  heir;  for  he  cannot  prove 
his  defcent  from  the  firft  purchafor,  who  is  unknown,  nor 
has  he  that  fair  probability  which  the  law  admits  as  prefump* 
tive  evidence,  fince  he  is  to  the  full  as  likely  not  to  be  de* 
fcended  from  the  line  of  the  fiift  purchafor,  as  to  be  defcend- 
cd :  and  therefore  the  inheritance  fhall  go  to  the.neareft  rela- 
tion pofTefTed  of  this  prcfumptive  proof,  the  whole  blood. 

And,  as  this  is  the  cafe  in  feudis  antiquis,  where  thero 
really  did  once  exift  a  purchafing  anceftor,  who  is  forgotten;  it 
is  alfo  the  cafe  in  feudis  nsvis  held  ut  antiquity  where  the  pur- 
chafing anceftor  is  merely  ideal,  and  never  exifted  but  only 

in  fijclion  of  law.    Of  this  nature  are  all  grants  of  lands  in 

fee- 
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fee-fimpk  at  this  day^  which  are  inheritable  as  if  they  de- 
fended from  fome  uncertain  indefinite  anceflor,  and  therefore 
any  of  the  collateral  kindred  of  the  real  modern  purchafor' 
(and  not  his  own  offspring  only)  may  inherit  them,  pro- 
vided they  be  of  the  whole  blood ;  for  all  fuch  are,  in  judg- 
ment of  law,  likely  enough  to  be  derived  from  this  indefinite 
anceftor :  but  thofe  of  the  half  blood  are  excluded,  for  want 
of  the  fame  probability.  Nor  fliould  this  be  thought  hard, 
that  a  brother  of  the  purchafor,  though  only  of  the  half 
Mood,  mud  thus  be  difinherited,  and  a  more  remote  relation 
of  the  whole  blood  admitted,  merely  upon  a  fuppofition  and 
fi£lion  of  law :  fince'  it  is  only  upon  a  like  fuppofition  and 
fi£lion,  that  brethren  of  purchafors  (whether  of  the  whole  or 
half  blood)  are  entitled  to  inherit  at  all :  for  we  have  feen 
that  In  feudis  JlrlBe  novis  neither  brethren  nor  any  other  col- 
laterals were  admitted.  As  therefore  in  feudis  antiquis  we  [  230  ] 
have  feen  the  reafonablenefs  of  excluding  the  half  blood,  if 
by  a  fi£lion  of  law  ^  ftudum  novum  be  made  defcendible  to 
collaterals  as  if  it  was  fgudum  antiquum^  it  is  juft  and  equi- 
table that  it  fliould  be  fubjeft  to  the  fame  reftri£tions  as  well 
as  the  fame  latitude  of  defcent. 

Perhaps  by  this  time  the  exclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable  as  at  firft  fight  it  is  apt 
to  do.  ^  It  is  certainly  a  very  fine-fpun  and  fubtle  nicety : 
but,  confidering  the.principlcs  upon  which  our  law  1$  found- 
ed, it  is  not  an  injuflice,  nor  always  a  hardihip  ;  fince  even 
the  fucceffion  of  the  whole  blood  was  originally  a  beneficial 
indulgence,  rather  than  the  ftria  right  of  collaterals :  and, 
though  that  indulgence  is  not  extended  to  the  d<:mi«kindred» 
yet  they  arc  rarely  abridged  of  any  right  which  they  could 
poilibly  have  enjoyed  before.  The  dofirine  of  the  whole  blood 
was  calculated  tb  fupply  the  frequent  impofiibility  of  proving 
a  defcent  from  the  firft  purchafor,  without  fome  proof  of 
which  (according  to  our  fundamental  maxim)  there  Ciin  be 
no  inheritance  allowed  of.  And  this  purpofe  it  anfwers,  for 
the  moft  part,  effe£lually  enough.  I  fpeak  with  thefe  reftric- 
tions^  becaufe  it  does  not,  neither  can  any  other  method,  an- 

fwcr 
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fwer  this  pnrpofc  entirely.     For  though  all  the  anceilors  of 
John  Stiles,  above  the  common  ftock,  are  alfo  the  anceftors 
of  hb  collateral  kinfman  of  the  whole  blood  ;  y et,  unlefs  that 
common  (lock  be  in  the  firft  degree,  (that  is,  unlefs  they  hs^ve 
the  fame  father  and  mother,)  there  will  be  intermediate  ancef- 
tors,  below  the  common  (lock,  that  belong  to  either  of  them 
Tefpe£tive]y,  from  which  the  other  is  not  dcfcended,  and 
therefore  can  have  none  of  their  blood.    Thus,  though  John 
Stiles  and  his  brother  of  the  whole  blood  can  each  have  no 
other  anceftors,  than  what  are  in  common  to  them  both ;  yet 
^ith  regard  to  his  uncle,  where  the  common  ftock  is  remov* 
tfi  one  degree  higher,  (that  is,  the  grandfather  and  grandmo- 
ther,) on^  half  of  John's  anceftors  will  not  be  the  anceftors  of 
his  uncle :  his  patrtu^s^  or  father's  brother,  derives  not  his  • 
defcent  from  John*$  maternal  anceftors ;  nor  his  avunculus^  or 
mother's  brother,  from  thofe  in  the  paternal  line.    Here  then 
r  ^31  D  *^^  fupply  of  proof  is  deficient,  and  by  no  means  amounts  to 
a  qertainty :  and  the  higher  the  common  ftock  is  removed, 
the  more  will  even  tJie  probability  decreafc.    But  it  muft  be 
obferved,  that  (upon  the  fame  principles  of  calculation)  the 
half  blood  have  always  a  much  lefs  chance  to  be  defceuded 
from  an  unknown  indefinite  anceftor  of  the  deceafed,  than 
the  whole  blood  in  the  fame  degree.    As,  in  the  firft  degree, 
the  whole  brother  of  John  Stiles  is  fure  to  be  dcfcended  from 
that  unknown  anceilor ;  his  half  brother  has  only  an  even 
chance,  fpr  half  John's  anceftors  are  not  hi^s.  So,  in  the  fecond 
degree,  John's  uncle  of  the  whole  blood  has  an  even  chance  \ 
but  the  chances  are  three  to  one  againft  his  uncle  of  the  half 
blood,  for  three-fourths  of  John's  anceftors  are  not  his.     In 
like  manner,  in  the  third  degree,  the  chances  are  only  three 
to  one  againft  John's  great  uncle  of  the  whole  bloody  but 
tbey  are  feven  to  one  againft  his  great  uncle  of  the  half  blood, 
for  feven^eights  of  John's  anteftors  have  no.  connexion  in 
blood  with  him.    Therefore  the  much  lefs  probability  of  the 
half  blood's  defcent  from  the  firft  purchafor,  compared  with 
that  of  the  whole  blood,  in  the  feveral  degrees,  has  occafioned 
%  general  exclufion  of  the  half  blood  in  all. 

But, 
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But,  while.  I  thus  illuftrate  the  reafon  of  excluding  the 
half  blood  in  general^  I  muft  be  impartial  enrugh  to  owiij^ 
that,  in  fomc  inftances,  the  praftice  is  carried  farther  than 
the  principle  uport  which  it  goes  will  warrant.  Particularly. 
when  a  kinfman  of  the  whole  blood  in  a  remoter  degree,  as 
the  uncle  or  great  uncle,  is  preferred  to  one  of  the  half 
blood  in  a  nearer  degree,  as  the  brother  :  for  the  half  brother 
hath  the  fame  chance  of  being  d^.fcended  from  the  purchafmg 
ainceflor  as  the  uncle;  and  a  thrice  (14)  better  chance  than  the 
great  uncle  or  kinfofan  in  the  third  dei^rec.  It  is  alfo  more 
efpecially  ovcrftrained,  when  a  mar.  hr.s  two  fons  by  different 
▼enters,  and  the  edate  on  his  deat|i  delcends  from  him  to  the 
cideil,  who  enters,  and  dies  without  iflue  ;  in  which  cafe 
the  younger  fon  cannot  inherit  thisieUate,  becaufe  he  is  not 
of  the  whole  blood  to  the  lafl  proprietor  \  This,  it  mud  be 
owned,  carries  a  hardship  with  it,  even  upon  feodal  princi- 
ples :  for  the  rule  was  introduced  only  to  fupply  the  proof  of  £  232  J 
a  defcentfrom  the  firfl  purchafor ;  but  here,  as  this  cftate  < 
notoriou(l)^defcended  from  the  father,'  and  as  both  the  bro* 
thers  confftfiedly  fprung  from  him,  it  is  demonftrable  tiiat  the 
half  brother  mu(t  be  of  the  blood  of  the  firft  purch;ifor,  who 
was  either  the  father  or  fome  of  the  father's  anceftors.  Whea 
therefore  there  Is  adtual  dcmonftration  of  the  thing  to  be 
proved,  it  is  hard  to  exclude  a  man  by  a  rule  fubdituted  to 
fupply  that  proof  when  deficient.  So  far  as  the  inheritance 
can  be  evidently  traced  back,  there  feems  no  need  of  calling 
in  this  prefmnptive  proof,  this  rule  of  probability,  to  inveAi- 

*  A  ftill  harder  cafe  than  thii  hap.  daughter  ihould  retain  only  her  orglnal 

peo«d  M,  JO  Ediv.  JU.    Onthedrath  fourh  ^a.t  of  their   common  fatber*t 

of  a  man,  who  had  tbree  daughters  by  la.ids.     {\o  ^ff.  27.)    And  yet  tc  wu 

a  firft  wife,  and  a  fourth  by  another,  c  e.ir    law   in   M.  19  Edw.  11.   that, 

his  lands  defcendcd^equally  to  all  lour  as  where  1  mis  had  dtfcended  to  tMO  fif. 

coparceneis.     Afterwards  the  two  eldcft  ttrs  <  f  tlic  ha  f  blo^d,  as  coparci;nerc« 

dird  without  iiTue  }  and  it  waa  heid,  that  each  migi<t  be  heir  of  thofe  liinds  to  the 

the>thiid  daughter  alone  ihould  inherit  other.     (i\iayn.  idvir.  11.  62S.     Fitzh. 

their  fliares,  as  being  their  heir  of  the  ahr.  tit.  juare  mpedit*  177) 
whote  blood  }   and   that  the  youn|(eft 

•     ■■■»  ■■!.■.     Ill  III  »l.l«..|l«  ■■  ■ 

(14)  This  ought  to  be  twice;  for  the  half  brother  has  one 
chance  in  two,  the  great  uncle  one  in  four;  the  chance  of  the  half 
brother  is  therefore  twi^e  better  than  that  of  the  gi  eat  uncle* 
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gate  what  i8  already  certain.  H;id  the  elder  brother  indeed 
been  a  purcbafor^  there  would  have  been  no  hard{bip  at  all, 
for  the  rcafons  already  given  :  or  had  tht:f rater  uierinus  on- 
ly, or  brother  by  the  mother's  fide,  been  excluded  from  an 
inheritance  which  defcended  from  the  father,  it  had  been 
highly  j-eafonablc. 

Indeed  it  is  this  very  inftance,  of  excluding  a  fratir  cort'^ 
jangmneusy  or  brother  by  the  father's  fide,  from  an  inheritance 
which  defcended  apatrey  that  Craig  ^  has  fingled  our,  on  which 
to  ground  his  ftri£):ures  on  the  Englifh  law  of  half  blood.  And, 
Yeally,  itfliould  feemasif  originally  the  cuftom  of  excluding  the* 
half  blood  in  Normandy  ^  extended  only  to  exclude  a  frater 
tt/m^tt/,  when  the  inheritance  defcended  A/a/r^,  and  viceverfa: 
snd  poffibly  in  England  alfo  %  as  even  with  us  it  remained  a 
doubt,  in  the  time  of  Bra£ion  ^^  and  of  Fleta  ^,  whether  the 
half  blood  on  the  father's  fide  was  excluded  from  the  inhe- 
ritance which  originally  defcended  from  the  common  father, 
or  only  from  fuck  as  defcended  from  the  refpe£live  mothers, 
and  from  ncfwly  purchafed  lands.  So  alfo  the  rule  of  law,  as  laid 
[  233  ]  down  by  our  Fortefcue  %  extends  no  farther  than  diis  ;  fra» 
ter  fratrt  uterino  non  fuccedet  in  haereditate  pattma.  It  19 
moreover  worthy  of  obfervation-,  that  by  our  law,  as  it  now 
ftands,  the  crown  (which  is  the  higheft  inheritance  in  the  na* 
rion)  may  defcend  to  the  half  blood  of  the  preceding  fove« 
reign  <,  fo  that  it  be  the  blood  of  the  firlt  monarch  purchafor^ 
(or  in  the  feodal  language)  conqueror  of  the  reigning  fa- 
mily. Thus  it  ^dually  did  defcend  from  king  Edward  the 
fixth  to  queen  Mary,  and  from  her  to  queen  Elizabeth,  who 
were  refpefiively  of  the  half  blood  to  each  other.  For,  the 
royal  gicdigree  being  always  a  matter  of  fufEcient  notoriety, 
there  is  no  occafion  to  call  in  the  aid  of  this  prefumptive  rule 
of  evidence,  to  render  probable  the  defcent  from  the  royal 
ftock,  which  was  formerly  kin^  William  the  Norman,  and' 
is  now  (by  zGt  of  parliament ''}  the  princefs  Sophia  of  Ha« 
nover*    Hence  alfo  it  is^  that  in  eftates-tail,  where  the  pedi<« 


^  /.  ft. '.  15*  §  14- 

,  «  Gr»  Ctmfwm,  r.  25. 
'  /•  ft.  «•  30.  §  3. 
^  /»  6.  <•  1.  §  14* 


'  it  land,  LL»  Aft^U  5. 

«  Plowd.  24$.    Co.  Lht.  15. 
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gree  from  the  firft  donee  mud  be  ilri£tly  proved^  halt  blood  it 
no  impediment  to  the  defcent  ^ :  becaufey  when  the  lineage  it 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof  (15  )• 
How  f^r  it  might  be  defirable  for  the  legiflature  to  give  re* 
lief^  by  amending  the  law  of  defcents  in  one  or  two  inftancesi 
and  ordaining  that  the  half  blood  might  always  inherit,  where 
the  edate  notorioufly  defcended  from  it's  own  proper  ancef* 
tor,  and,  in  cafes  of  new-purchafed  lands  or  uncertain  de« 
fcents,  (hould  never  be  excluded  by  the  whole  blood  in  a  re- 
moter degree ;  or  ho\y  far  a  private  inconvenience  (hould  be 
ftill  fubmitted  to,  rather  than  a  long-eftablifhed  rule  (hould 
be  (hakcn,  it  is  not  for  me  to  determine  (i6}, 

'  Liu.  ^  14,  15. 


(15)  And  alfo  in  titles  of  honour  half  blood  is  no  impediment  to 
the  defcent ;  but  a  title  can  only  be  tranfinitted  to  thofe  who  are  de- 
fcended from  the  firil  perfon  ennohled.  Co,  Litt,  15.  Half  blood 
is  alfo  no  obitruclioa  in  the  fucceilion  of  perfonal  property.     Page 

(16)  The  learned  Judge  has  exerted  great  ability  and  ingenuity 
in  apologizing  for  the  exchilion  of  the  half  blood.  But  whatever 
learning  or  eloquence  may  be  difplaycd  in  it's  favour,  I  conceive 
aothing  more  in  effe^l  can  be  faid  for  it  than  this,  vt%*  that  if  the 
half  blood  were  univerfally  admitted  to  inherit,  an  eftate  might  pafs 
oiit  of  one  family  into  another,  between  whom  there  was  no  union  of 
blood*  As  where  a  fon  inherits  an  eilatc  from  his  father,  and  his 
mother  marries  again  and  has  a  child  by  her  fecond  hufliand ;  if 
this  child  could  inherit  from  it's  half  brother,  it  would  acquire  the 
eftate  of  the  firib  hufband,  to  whom  it  is  not  rehited  by  blood ;  and 
IB  order  to  avoid  this  inconvenience,  the  half  blood  is  univerfally 
excluded.  But  furely  nothing  can  be  niorc  cruel  or  contrary  to  our 
notions  of  propriety  and  coniiftency,  than  to  give  the  eftate  to  a 
diflant  relation  or  to  the  lord,  in  preference  to  a  half  brother,  either 
when  it  has  defcended  from  the  common  parent,  or  when  the  half 
brother  has  himfclf  acquired  it. 

A  cafe  was  determined  in  the  common  pleas,  a  few  years  ago, 
under  the  followrng  circumftances :  A  father  died  inteftate  leaving 
two  daughters  by  his  firft  wife,  and  his  fecond  wife  pregnant,  who 
was  delivered  of  a  fon ;  this  infant  lived  only^  a  few  weeks ;  and  it  was 

7  held. 
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The  rute  tlien,  together  with  it's  illullration,  amounts  to 
thi*  J  that,  in  order  to  keep  the  cftate  of  John  Stiles  as  nearly 
^s  pof&ble  in  the  line  of  his  purchaGng  anceftor,  it  muft  de* 
fcend  to  the  i flue  of  the  nearcft  couple  of  ancedors  that  have 
left  defccndants behind  them;  becaufe  the  defcendantsof  one 
anceftor  only  are  not  fo  lit  ly  to  be  in  the  line  of  that  pur- 
chafing  anceftor,  as  thofe  who  are  defcended  from  both. 

r  234  ]  But  her^  another  difficulty  arifes.  In  the  fecond,  thirds 
fourth,  and  every  fuperior  degree,  every  man  has  many  cou- 
ples of  anccftors»  increafing  according  to  the  diftanccs  in 
a  geometrical  progreflion  upwards '',  the  defceiidants  of  all 
which  rcfpe£livc  couples  are  (reprcfentatively)  related  to  him 
in  the  fame  degree.  Thus  in  the  feconJl  degree,  the  iflue  of 
George  and  Cecilia  Stiles  and  of  Andrew  and  Efther  Baker, 

^  See  pag.  204. 


held,  that  as  the  mother  had  refided  upon  one  of  the  father^s  cftates,. 
and  had  rectlved  rent  for  others  after  the  father's  death,  (he  being 
the  guardian  in  focage  of  the  infant,  this  amounted  to  a  jcgal  feiiin 
In  him,  and  of  confequence  his  two  iillers  could  not  inherit,  but 
.  the  cftate  defcended  perhaps  to  a  remote  relation.  3  W'tlf.  516.  And 
in  a4ate  cafe,  inhere  a  father  died  leaving  two  daughters  by  different 
mothers,  the  mother  of  the  youngefl  entered  upon  the  premifes, 
and  the  eldeft  daughter  died,  it  was  held  that,  the  mother  being 
guardian  u  focage  to  the  youngeft,  and  having  a  n'ght;  to  enter  for 
her  own  daughter,  the  entry  of  the  mother  >vasalfo  an  entry  for  the 
coparcenor  the  half  fuler,  which  created  a  feifin  in  her,  and  there- 
fore upon  her  death,  her  moiety  defcended  to  fome  of  her  relations 
pf  the  whole  blood.  And  lord  Kenyon  held  geimrally  that  an  in- 
fant may  confider  whoever  enters  on  his  eflate  as  entering  for  his 
life.  And  he  referred  to  the  diftindion  laid  down  by  Iprd  Coke 
(Co.  Litt.  15.  a)  vi%.  that  if  the  father  die,  his  eftate  being  out  on 
a  freehold  leafe,  that  is  not  fuch  a  pofTeAlon  at  to  induce  a  poffeffio 
fratrts^  unlefs  the  elder  fon  live  to  receive  rent  after  the  expiratioaof 
the  leafe,  but  if  the  father  die  leaving  his  eftate  out  on  a  leafe  for 
years,  the  polTenion  of  the  tenant  is  fo  far  the  pofieflion  of  the 
ddeft  fon  ii8  to  conftitutc  »/5^<?/ni/r«.   7  7*. /2.  390. 

thp 
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the  two  grandfire&and  grandmothers  of  John  ScIIes,  are  each 
in  the  fame  degree  of  propinquity  ;  in  the  third  degree,  tht 
refpeclive  iffues  of  Waher  and  Chriftian  Stiles,  of  Luke  and 
Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  o£ 
James  and  Emma  Thorpe,  are  (upon  the  extinAion  of  the 
two  inferior  degrees)  all  equally  entitled  to  call  themfelves 
the  next  kindred  of  the  whole  blood  to  John  Stiles.  To 
which  therefore  of  thefc  anceftors  m\ift  we  firft  refort,  in  or- 
der to  find  out  dcfcendants  to  be  preferably  called  to  the  in- 
heritance ?  In  anfwer  to  this,  and  like  wife  to  avoid  all  other 
confufion  and  uncertaihty  that  might  arife  between  .the  fcvc- 
ral  (locks  wherein  the  purchafing  anceftor  may  be  fought 
for,  another  qualification  is  requifite,  bcfides  the proximiiy  and 
intiretyy  which  is  that  of  dignity  or  worihitiefs^  of  blood.  For, 

VIT.  The  fcvcnth  and  l;ift  rulj;  or  canon  is,  that  in  colla-. 
teral  inheritances  the  male  (locks  fliall  be  preferred  to  the  fe- 
male ;  (that  is,  kindred  derived  from  the  blood  of  the  male 
anceftors,  however  remote,  (hall  be  admitted  before  thofe 
from  the  blood  of 'the  female,  however  near,) — uulefs  where 
the  lands  have,  in  facl,  defcended  from  a  female. 

Tmcs  the  relations  on  the  father's  fide  are  admitted  in  irt'^ 
Jinitum^  before  thofe  on  the  mother's  Hde  are  admitted  at  all ' ; 
and  the  relations  of  the  father's  father,  before  thofe  of  the  fa- 
ther's mother  -,  and  fo  on.  And  in  this  the  Englidi  law  it 
not  (ingular,  but  warranted  by  the  examples  of  the  Hebrew 
and  Athenian  laws,  as  ftated  by  Selden  ",  and  Petit  "j  though 
among  the  Greeks  in  the  time  of  Hefiod  **,  when  a  man  died 
without  wife  or  children,  all  his  kindred  (without  any  dif- 
tinclion)  divided  his  eftate  among  them.  It  is  likewife  war-  r  23  c  1 
ranted  by  the  example  of  the  Roman  laws  \  wherein  the  ag* 
natty  or  relations  by  the  father,  were  preferred  to  the  cognati^ 
or  relations  by  the  mother,  till  the  edict  of  the  emperor  Jufti- 
nian  ^  abolifhed  all  dillinftion  between  them.    It  is  alfo  con- 


'  Litt.  44.  •  *»i»>6f .  606. 
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'     fonnable  to  the  cuftomary  law  of  Normandy  %  wliich  indeed 
in  mod  refpe£ts  agrees  with  our  EngUfb  law  of  inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our 
laws  does  not  owe  it's  immediate  original  to  any  view  of  con- 
formity to  thofe  which  t  have  juft  now  mentioned  \  but  was 
edablithed  in  order  to  efFe£iuate  and  carry  into  execution  the 
fifth  rule,  or  principal  canon  of  collateral  inheritance,  before 
laid  down  ;  that  every  heir  muft  be  of  the  blood  of  the  iirft 
putcfiafor.  For,  when  fuch  firft  purchafor  was  not  eafily  to 
be  difcovered  after  a  long  courfe  of  defcents,  the  lawyers  not 
only  endeavoured  to  inveftigate  him  by  taking  the  next 
relation  of  the  whole  blood  to  the  perfon  laft  in  pofleflion,. 
but  alfo,  confidering  that  a  preference  had  been  given  to 
males  (by  virtue  of  the  fecond  canon)  through  the  whole 
courfe  of  lineal  defcent  from  the  Hrft  purchafor  to  theprefent ' 
time,  they  judged  it  more  likely  that  the  lands  fliould  have 
defcended  to  the  laft  tenant  from  his  male  than  from  his 
female  anceftors ;  from  the  father  (for  inftance)  rather  than 
from  the  mother  ;  from  the  father's  father,  rather  than  from 
the  father's  mother :  and  therefore  they  hunted  back  the  in* 
heritance  (if  I  may  be  allowed  the  expreffion)  through  the 

-  male  line  ;  and  gave  it  to  the  next  relations  on  the  fide  of  the 
father,  the  father's  father,  and  fo  upwards ;  imagining  with 
re^fon  that  this  was  tne  moft  probable  way  of  continuing 
it  in  the  line  of  the  firft  purchafor.     A  condud  much  more 

'  rational  than  the  preference  of  the  agnatic  by  the  Roman 
laws  :  which,  as  they  gave  no  advantage  to  the  males  in  the 
firft  inftance  or  diredt  lineal  fuccefiion,  had  no  reafon  for 
preferring  them  in  the  tranfverfe  collateral  one :  upon  which 
account  this  preference  was  very  wifely  abolifhed  by  Jufti- 
nian. 

f  236  3     That  this  was  the  true  foundation  of  the  preference  of  the 

jognati  or  male  ftocks,  in  our  law,  will  farther  appear,  if  wc 

confider,  that,  whenever  the  lands  have  notorioufly  defcended 

to  a  man  from  hi$  mother's  fide,  this  rule  is  totally  reverfed ; 

tind 
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and  no  relation  of  bis  by  tbe  father's  fide,  as  fucb,  can  ever 
be  admitted  to  them  :  becaufe  he  cannot  poiEbly  be  of  the 
blood  of  the  firft  purchafor.  And  fo,  e  converfo^  if  the  lands 
defcended  from  the  father's  fide^  no  relation  of  the  mother, 
as  fuch,  fhall  ever  inherit.  So  alfo,  if  they  in  fa£t  defcended 
'  to  John  Stiles  from  his  father's  mother  Cecilia  Kempe  \  here 
not  only  the  blood  of  Lucy  Baker  his  mother,  but  alfo  of 
George  Stiles  his  father's  father^  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have  defcended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,  the 
line  not  only  of  Lucy  Baker,  and  of  George  Stiles,  but  alfo 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.  Whereas 
when  the  fide  from  which  they  defcended  is  forgotten,  or  ne« 
ver  known,  (as  in  the  cafe  of  an  eftate  newly  purchafed  to  be 
holden  utfeudum  antiquum^J  here  the  right  of  inheritance  firft 
runs  up  all  the  father's  fide,  with  a  preference  to  the  male 
flocks  in  every  inftance  1  and,  if  it  finds  no  heirs  there,  it 
then,  and  then  only,  reforts  to  tbe  mother's  fide ;  leaving  no 
place  untried,  in  order  to  find  heirs  that  may  by  pofiibility  be 
derived  from  the  original  purchafor.  The  greateft  proba- 
bility of  finding  fuch  was  among  thofe  defcended  from  tbe 
male  anceftors ;  but,  upon  failure  of  iflue  there,  they  may 
poflibly  be  found  among  thofe  derived  from  the  females. 

This  I  take  to  be  the  true  reafon  of  the  conftant  preference 
of  the  agnatic  fucceffion,  or  ifiue  derived  from  the  male  an- 
ceftors, through  all  the  ftages  of  collateral  inheritance  \  as  the 
ability  for  perfonal  fervice  was  the  reafon  for  preferring  tbe 
males  at  firft  in  the  direft  lineal  fucceflion.  We  fee  clearly, 
,  that,  if  males  had  been  perpetually  admitted,  in  utter  exclu- 
fion  of  fenoales,  the  tracing  the  inheritance  back  through  the 
male  line  of  anceftors  muft  at  laft  have  inevitably  brought  us 
up  to  the  firft  purchafor  :  but,  as  males  have  not  h^en  perpe^ 
tuatty  admitted^  but  on\y  generally  preferred;  as  females  have  [  ^37  ] 
not  becTiMtter/y  excluded,  but  only  generally  poflponed  to  males; 
the  tracing  the  inheritance  up  through  the  male  ftocks  will 
not  give  us  abfolute  demonftration,  but  only  a  ftrong  proba- 
bility, of  arriving  at  the  firft  purchafor  \  which,  joined  with 

Vol..  n.  T  the 
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(Jic  other  probaMUty,  of  the  wholcnefs  or  entirety  of  bloody 
will  fall  little  fliort  of  a  certainty. 

BEFORE  we  conclude  this  branch  of  our  enquiries,  it  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  fliort  (ketch  of  the 
manner  in  which  we  muft  fearch  for  the  heir  of  a  perfon^  as 
ydn  Sti/esy  who  dies  feifed  of  land  which  he  acquired,  and 
which  therefore  he  held  as^  a  feud  of  indefinite  antiquity  ^  • 

Iw  the  firft  place  fucceeds  the  eldeft  fon,  Matthew  Stiles, 
or  his  iflue:  (n^  i.)— if  his  line  be  extindi,  then  Gilbert 
Stiles  and  the  other  fons,  refpe£tively,  in  order  of  birth^  or 
their  iflue;  (n"  2.}— 'in  default  of  thefe,  all  the  daughters 
togetlier,  Margaret  and  Charlotte  Stiles,  or  their  iffue.   (n® 
3.) — On  failure  of  the  defcetidants  of  Jpin  Stiles  himfclf^ 
the  ifllie  of  Geoffrey  and  Lucy  Stile^,  his  parents,  is  called  in: 
viz*  fird,  Francis  Stiles,   the  eldeft  brother  o£  th^  wliole 
blood,  or  his  iflue:   (n^  4.)— then  Oliver. Stiles,   and  the 
other  whole  brothers,  refpeftively,  in  order  of  birth,  or  their 
ifliie :  (n"  5.)— th«n  the  fifters  of  the  whole  blood  all  toge- 
ther, Bridget  and  Alice  Stilep,  or  their  iflue.    (n*;  6.) — In 
defe£t  of  thefe,  the  iflue  of  George  and  Cecilia  Stiles,  his  fa-* 
ther's  parents ;  refpeft  being  ftill  had  to  t^eir  age  and  kr, : 
(n**  7.)— then  the  iflue  -  of  Walter  and  Chriftian  Stiles,  the 
parents  of  his  paternal  grandfather :  (n'  8.)— then  the  ifllic 
of  Richard  and  Anne  Stiles,  the  parents  of  his  paternal  grand- 
father's father:  (n"  9.)— and  fo  on  in" the  paternal  grandfa* 
ther's  paternal  line,  or  blood  of  Walter  Stiles,  in  irifinitum* 
In  defeft  of  thefe,  the  iflue  of  William  and  Jane  Smith,  the 
parents  of  his  p.itcrnal  grandfather's  mother  :  (n"  .io-)-^and 
fo  on  in  the  paternal  grandfather's  maternal  line,  or  blood  of 
r  ^3^  3  Chriftian  Smith,  in  injinitum :  till  both  the  immediate  bloods 
of  George  Stiles,  the  paternal  grandfather,  are  (pent, — Then 
we  muft  refort  to  the  ifi'ue  of  Luke  and  Frances  Kempe,  the 
parents  of  John  Stiles^s  paternal  grandmother:  (n"  1 1.)  —  then 
to  the  iflue  of  Thomas  and  Sarah  Kempe,  the  parents  of  his 
paternal  grandmother's  father :  (n°  la.) — and  fo  on  in  tb<J 

f  S^  the  table  of  defjpents  annexed. 

paternal 
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paternal  gnndinother's  paternal  line,  or  blood  ofLukeKempe^ 
in  infinitum. — In  default  of  which,  we  muft  call  in  the  iffuc  of 
Charles  and  Mary  Holland,  the  parents  of  his  paternal  grand- 
mother's mother:  (n**  13.)— and  fo  on  in  the  paternal  grand- 
mother's maternal  line,  or  blood  of  Frances  Holland i  in  hifi^ 
nitums  till  both  the  immediate  bloods  of  Cecilia  Kempe,  the* 
paternal  grandmother,  arc  alfo  fpcnt. — Whereby  tht  paternal 
blood  oi  John  Stiles  entirely  failing,  recourfe  muft  thj  1,  and 
not  before,  be  had  to  his  maternal  relations ;  or  the  blood  of 
the  Bakers,  (n*  14,  15,  lb,)  Willis's,  (n''  17.)  Thorpes, 
(n^  18, 19.)  and  Whites;  (n;  20.)  in  the  fame  regular  fuc- 
ceflive  order  as  in  the  paternal  line. 

The  ftudent'ftiould  however  be  informed,  that  the  clafs, 
n*'  10,  would  be  poftponed  to  n^  11,  in  confequence  of  the 
dofirine  laid  down,  arguendo^  by  juftice  Manwoode,  in  the 
cafe  of  Clerc  and  Brooke  •;  from  whence  it  is  adopted  by  lord 
Bacon  %  and  fir  Matthew  Hale":  becaufe,  it  is  faid,  that  all 
the  female  anceftors  on  the  part  of  the  father  are  equalijT 
worthy  of  blood  ;  and,  in  that  cafe,  proximity  (hall  prevail. 
And  yet,  notwithftanding  thefe  refpe£table  authorities^  the 
compiler  of  this,  table  hkth  ventured  (ittpoifit  of  theory^'  for 
the  cafe  never  yet  occurred  in  pra&ice)  to  give  the  preference 
to  n^  I  o  before  i\°  1 1 ;  for  the  following  reafons  i  i .  Becaufe 
this  point  was  not  the  principal  queftion  in  the  cafe  of  Clere 
and  Brooke :  but  the  law  concerning  it  is  delivered  obitef 
only,  and  in  the  courfe  of  argument,  by  juftice  Manwoode  $ 
though  afterwards  faid  to  be  confirmed  by  the  three  other 
juftices  in  (eparate,  extrajudicial,  conferences  with  the  re« 
porter.  2.  Becaufe  the  chief. juftice,  fir  James  Dyer,  in 
reporting  the  refolution  of  the  court  in  what  feems  to  be  the 
fame  cafe  %  takes  no  notice  of  this  dodrine;  3.  Becaufe  it 
appears  from  PIoT^den's  report,*  that  very  many*  gentlemen 
of  the  law  were  difiatisfied  with  this  pofition  of  juftice  Man* 
woode ;  fince  the  blood  of  n^  10  was  derived  to  the  purchafor 
through  a  greater  number  of  males  than  the  blood  of  n^  1 1, 
and  was  therefore  in  theiropinion  the  more  worthy  of  the  two. 

•  Plowd.  450.  «  H.  C.  L.  140.  Z44. 

*  Slem.  ^.  •«•  ^  Dyer.  314. 
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V 


aj9  ^^^  Rights  Book  11. 

4.  Becaufe  the  pofition  itfelf  deftroys  the  otherwise  entire  and 
regular  fymmetry  of  our  hgal  courfe  of  defcents,  a$  is  mani* 
felt  by  infpe^ling  die  table ;  wherein  n^  i5,  which  i$  analo- 
gous in  the  maternal  line  to  n^  10  in  the  paternal^  is  preferred 
to  p^  1 8,  which  is  analogous  to  n^  1 1,  upon  the  authority  of 
the  eighth  rule  laid  down  by  Hale  himfelf :  and  it  ddftroys 
alfo  that  conftant  preference  of  the  male  ftbcks  in  the  law  of 
inheritance,  for  which  an  additional  rcafon  is  before  ^  giTen^ 
befides  the  mere  dignity  of  blood,  c.  Becaufe  it  introduces 
all  that  uncertainty  and  contradi£^i6n|  which  is  pointed  out 
by  an  ingenious  author  ^  ;  and  dftabliihes  a  collateral  doc« 
trine,  (viz.  the  preference  of  n®  11  to  n*  10)  feemingly^ 
though  perhaps  not  ftri£fclyi  incompatible  with  the  principal 
point  refolved  in  the  cafe  of  Qere  and  Brooke,  viz*  the 
preference  of  n^  11  to  n^  14.  And,  though  that  learned 
writer  propofes  to  refcind  the  principal  point  then  refolved, 
in  order  to  clear  this  difficulty  ;  it  is  apprehended,  that  the 
difficulty  may  be  better  cleared,  by  rejeding  the  collateral 
doctrine,  which  was  never  yet  refolved  at  alK  6.  Becaufe 
the  reafon  that  is  given  for  this  do£lrine,  by  lord  Bacon, 
(viz*  that  in  any  degree,  psinunountthe  (irft,  the  (aw  refpeA* 
eth  proximity,  and  not  dignity  of  blood)  is  diredly  contrary 
to  many  inftances  given  by  Flo wden  and^  Hale,  and  every 
other  writer  on  the  law  of  defcents.  7.  Becaufe  this  pofi* 
tion  feems  to  contradidl  the  allowed  doQrine  of  fir  Edward 
Coke  *;  who  lays  it  down  (under  different  names)  that  tht 
blood  of  the  Kempes  (alias  Sandies)  (hall  not  inherit  till  the 
Uood  of  the  Stiles's  (aUas  Fairfields)  fail.  Now  the  bidod 
of  the  Stiles's  does  certainly  not  fail,  till  both  n^  9  and  n^  10 
•re  extinA.  Wherefore  n^  1 1  (being  the  blood  of  the  Kempes) 
ought  not  to  inherit  till  then.  8.  Becaufe  in  the  cafe, 
Mich.  J 2  £dw.  IV.  14.  *  (much  relied  on  in  that  of  Clere 
and  "Brooke)  it  is  laid  down  as  a  rule,  that  <'  c^ftuy^  qui  doU 
<•  inbiriier  al  pete^  doit  inheriter  al  Jits  **•'*  And  fo  fir  Mat- 
thew Hale  ^  fays,  *<  that  though  the  law  excludes  the  father 

«  Ptg.^55,  6»  7.  •  Fitxh.  ^r.    rf^  ir/rMf.  ».    Bi^ 

7  Law  of  tnbcritaneet.    ft'  e^t  pag.  Ahr,  tjt.  dijcent,  3. 

|0.  38.  6z,  6t.  66.  ^  See  pag.  aij. 

s  Cf.  Uct.  i««    Hawlt.  abr.  inlet.  *  Hlft.  C.  L.  243; 
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^*  from  inheriting,  jet  it  fubftitotes  and  directs  the  dcfcent^ 

*•<  aa  it  (bould  have  been,  had  the  father  inherited.*'  •  No^ 

U  i9  fettled,  by  the  refolution  in  Ckre  and  Brooke^  that  n^  10 

llioiild have  inherited  before  n^ 1 1  to GeoffireySdleSythe  father,  [  ^^o  2 

had  he  been  the  perfon  laft  feifed;  and  therefore  n^  10  ought 

alfo  to  be  preferred  in  inheriting  to  John  Stiles,  the  fon* 

Ik  cafe  Join  Stiles  was  not  himfelf  the  pnrchafor,  but  the 
eftate  in  fa£t  came  to  him  by  defcent  from  his  father,  mo* 
thet,  or  any  higher  anceftor,  there  is  this  diflFerence ;  that  the 
blood  of  that  line  of  anceftors,  from  which  it  did  not  defcend, 
can  never  inherit :  as  was  formerly  fully  explained  ^.  And 
the  like  rule,  as  is  there  exemplified,  will  hold  upon  defcentt 
from  any  other  anceftors. 

The  ftudent  fhould  alfo  bear  in  mind,  that,  during  this 
whole  procefs,  John  Stiles  is  the  perfon  fuppofed  to  have  been 
laft  adually  feifed  of  the  eftate.  For  if  ever  it  comes  to  veft 
in  any  other  perfon,  as  heir  to  Join  StUes,  a  new  order  of  fuc* 
ceflion  muft  be  obfcnred  upon  the  death  of  fuch  heir ;  fince 
he,  by  his  own  fciCn,  now  becomes  himfelf  an  anceftor  or 
^ipes^  and  muft  be  put  in  the  place  of  John  Stiles.  The 
figures  therefore  denote  the  order,  in  which  the  feveral  clafles 
would  fucceed  to  John  Stiles,  and  not  to  each  other :  and 
before  we  fearch  for  an  heir  in  any  of  the  higher  figures,  (as 
n^  $.)  w^  muft  be  firft  afliired  that  all  the  lower  clafles  (from 
n^  !•  to  n^  7.}  were  extin£t,  at  Join  Stile/s  deceafe  (17). 

^  See  pfgf  136. 


(17)  Some  profeifional  gentlemen  have  not  been  fatisfied  with 
the  learned  Judge's  arguments  for  his  preference  of  n^  lo  to  n* 
XI.  In  the  year  1779  an  anonymous  pamphlet  was  publifhed,  in- 
titled  **  Remarks  on  the  Laws  of  Defcent,"  in  which  thefe  argu- 
ments wer^  very  fully  confidered  and  controverted.  The  late 
learned  Vinerian  ProfefTor  has  alfo  declared,  that  he  can  "  by  no 
**  means  accede  to  this  opinion  of  Sir  William  Blackftone.''  2  Woodd* 
262*  But  from  the  confideration  which  I  have  bellowed  upon  the 
fubjed,  I  am  inclined  to  concur  with  the  learned  Judge  in  giving 
.a  preference  to  n^  lo  before  n^  xi.    I  am  ready  to  admit,  thit 

T  3  fome 
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{bme  of  the  reafons  adduced  to  maintain  this  do^lrinCy  cannot  be 
fupported ;  but  it  docs  nbt  follow  that  a  do6lrine  is  erroneous,  be- 
catife,  out  of  a  number  of  arguments  in  its  favour,  fome  of  them 
arc  not  unanfwerable.  But  the  principal  grounds,  which  the  Edi- 
tor relies  upon,  arc  the  following,  vise,  that  the  rule  laid  down  by 
the  learned  Judge,  is  *part  of  a  confident  and  certain  fyilero,  by 
which  we  can  immediately  difcover  the  heir  to  any  inheritance ; 
if  we  deviate  from  it,  we  are  foon  bewildered  in  uncertainty  and 
confufion  ;  when  the  law  of  defcents  is  not  called  in  to  make 
a  provilion  for  a  man's  family  and  his  near  relations,  in  which 
both  our  reafon  and  feelings,  however  we  may  wifli  to  divide  the 
inlieritance  into  different  portions,  correfpond  with  the  law,  it  is 
then  entirely  y«rf//3^/jw,  and  its  only  objt6^  is  certainty,  by  which 
'anxiety  and  litigation  among  a  number  of  claimants  of  an  intef- 
tate's  eftate,  may  be  fuppreffed.  But  the  law  of  defcents  is  eila- 
blirticd  beyond  all  poffibility  of  controverfy,  till  we  fearch  for 
an  heir  among  great  uncles,  and  fecond  and  third  coufins.  And 
between  thefe,  and  ftill  more  remote  relations,  it  is  of  infinitely 
jrreater  concern  to  the  public  to  fix  a  rule,  which  can  inftantly  in- 
form us  who  is  the  heir,  than  to  attend  to  any  petty  confiderations 
of  propriety,  who  ought  to  be  the  heir.  It  is  fully  fettled,  in 
the  cafe  of  Clere  and  Brooke,  Plowd.  450.  that  the  brother  of  a 
paternal  grandmother,  or  his  reprefentative,  (hall  be  preferred  in  the 
defcent  of  a  newly-purchafed  eftate  to  a  brother  of  a  mother,  or 
his  reprefentative ;  and  this  is  a  law  which  is  certainly  contrary  to 
our  natural  wifhes  and  fentiments ;  but  it  does  little  violence  to  our 
feelings  to  poftpone  the  brother  of  a  grandmother  to  the  blather 
of  a  great  grandmother,  and  fo  in  fucceflion.  If  the  grand- 
mother is  more  worthy  than  the  mother,  becaufe  related  by  one 
male  blood,  and  the  mother  by  none*  the  grreat-grandmother,  as 
is  well  obfcrvcd  by  the  editor  of  Plowden,  ought  to  be  flill  more 
worthy,  being  related  by  two  male  bloods.  And  that  principlct 
which  operates  fo  powerfully  as  to  carry  the  eftate  pall  the  mother 
to  the  grandmother,  ought  to  prcferve  its  confiftency,  and  to  cany 
it  alfo  from  the  grandmother  to  the  great-grandmother,  provided 
they  arc  immediately  united  to  the  male  afcending  branch.  If  we 
have  no  other  rule  among  heirs  through  females  beyond  the  mother 
than  proximity,  what  have  we  to  aillfl  and  guide  usi  when  there  are 
defccndants  of  a  number  of  female  anceilors,  or  of  anceftors  through 
females  of  e^ual  proximity  ?  For  if  10  is  not  to  be  preferred 
to  I  J)  what  principle  can  we  find  to  determine  between  zo,  12, 

and 
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and  13  ?  They  hare  all  an  equal  claim  by  proximity.  The  fup- 
"foncrs  of  proximity  wiH  not  be  fo  bold  as  to  fay  that  they  {hall  be 
^oparcenorsy  or  tha^  they  (hall  run  a  race,  and  one  (hall  gain  the 
dilate  by  occupancy.  If  we  go  a  Hep  higher^  we  (hall  find  the 
defcendants  of  the  brothers  of  Anne  Godfrey,  William  Smith, 
Jane  Ktng^  Thomas  Kempe,  Sarah  Browne,  Charles  Holland, 
and  Mary  Wilfon,  have  all  the  fame  pretenfions ;  and  we  may 
caiily  fuppofe  alfo  15,  31,  or  any  other  number  of  claimants, 
without  any  clue  whatever  t6  determine  the  priority  of  their 
proximity.  But  according  to  the  rule  laid  down  by  the  learned 
Judge,  no  two  cafes  can  poffibly  be  produced,  but  we  can  deter* 
mine  inflantly^  which  has  the  prior  right  by  dcfcent.  Moreover 
a  feudum.  novum  is  coniidered  as  a  feudum  antiquum^  or  a  feud  of 
indefinite  antiquity ;  and  if  it  had  a6tua]ly  defcended,  which  we 
may  fuppofe,  from  Walter  or  George  Stiles,  then  the  heirs  by 
their  wives,  and  the  wives  of  their  defcendants,  would  all  have 
been  entirely  cut  off ;  and  therefore  it  is  not  unreafonable,  or,  at 
Icafl,  inconfiflent  with  that  fuppofition,  that  an  heir  on  the  part  of 
a  wife  of  a  more  remote  anceftor  of  the  Stilefes,  ftiould  be  pre- 
ferred to  the  heir  on  the  part  of  a  wife  of  a  nearer  anceftor. 

If  then  the  plan  of  defcents  laid  down  by  the  learned  Judge  be 
eftablifhed,  it  may  be  explained  by  the  fchcme  fubjointd,  which 
will  determine  the  heir  at  law  in  all  cafes  that  can  poflibly  be  put 
or  devifed. 

In  tracing  the  heir  downwards,  in  the  defcending  line,  no  dif- 
ficulty can  ever  occur.  But  in  the  fcheme  annexed,  I  fuppofe 
the  propofitus  to  die  without  iflue,  and  without  brothers  or  fifters, 
feifed  of  an  eftate  by  purcliafe  ;  and  I  fuppofe  A,  B,  C,  D,  &c. 
to  Z,  to  be  his  father,  grandfather,  &c.  his  lineal  anceftors  of 
the  fame  name  $  and  a,  b,  c,  d, — z,  to  be  their  wives  refpedlively, 
who  are  not  nef^effarily  related  to  each  other.  To  find  then  the 
heir  of  the  propofitus,  we  muft  inquire  for  the  lineal  heir  or  repre- 
fentative  of  the  eldcft  brother  of  A  the  father ;  then  for  the  re- 
prefentative  of  the  fecond,  third,  &c.  but  if  A  had  no  brothers, 
then  for  his  fifters  and  their  reprefentatives ;  if  none  can  be  found* 
we  muft  in  L'ke  manner  have  recourfe  to  B,  and  fo  on  to  C  ;  and 
if  we  find  a  reprefentative  of  III,  the  eldeft  brother  of  C,  he  is  the 
heir  at  law  to  the  inteftate,  and  will  inherit  before  the  reprefcnta* 
dves  of  the  bmihcrs  of  D,  E,  F,  &c.  And  thus  we  are  to  go 
back  through  the  lineal  male  anceftors  of  the  inte^late ;  but  if  in 
^ing  up  to  Z,  or  to  any  indefinite  diftance,  we  can  find  no  heir 
ifiuing  from  the  male  anceftors,  we  muft  then  have  recourfe  to  the 

T  4  females; 
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femaks ;  but  in  this  refeshrch,  mt  htuft  t>«gni  i^  the  othar  eiMl# 
and  purfue  a  different  dire^cm.  We  ttnift  inquire  firft,  wheAter 
z,  the  wife  of  one  ofthe  remoteft  male  anceilora  of  the  propofitnty' 
had  a  brother  or  fifter  leaving  a  reprefentative ;  for  if  fo,  he  will 
be  the  heir  of  the  propoiitus;  if  we  fuppofe  24,  6,  39  to  be  the  re« 
fpe^tive  brothers  of  the  wiveoi  then  the  defcendants  of  24  will  in- 
herit before  thofe  of  6  ;  and  fbr  the  fame  reafon,  thofe  of  6  ht* 
fore  thofe  of  3.  If  z  had  no  brother  or  fifter  leaving  HTue^ 
but  has  collateral  relations  defcended  from  her  anceftors,  one  of 
ihofe  muft  be  preferred  to  any  hc?r  on  the  part  of  f,  e,  d,  &c.  and 
to  difcover  fuch  an  heir  of  z,  we  muft  put  z  in  the  place  of  the 
propofitusy  and  inquire  for  the  reprefentattte  of  the  brothers  and 
fiilers  of  her  male  anceftors,  and  then  of  their  wives  as  before^ 
and  fuch  an  heir  of  z  will  inherit  before  the  heir  of  dy  e^  by  and  a; 
and  for  the  fame  reafon  their  heirs  refpe6Hvely  will  have  a  pre* 
fercnce  as  we  come  down  to  a.  This  table,  the  Editor  conceives, 
is  not  difficult  to  be  eompiehendedy  and  will  determine  immedi- 
ately the  priority  of  relations  ever  fo  remote,  if  their  pedigrees 
can  be  traced. 

It  muft  be  remembered,  that  if  it  is  known  that  the  eftate  has 
defcended  from  E  to  the  propodtus,  then  none  of  the  heirs  of  e, 
d,  c,  b,  a,  can  ever  be  admitted ;  and  if  it  has  defcended  froi^ 
one  of  the  wives,  viz.  f,  then,  as  before,  the  heirs  of  e,  d,  c,  b,  a, 
are  excluded,  and  alio  the  collaterals  of  the  male  anceftors  abovt 
£ ;  and  if  no  collateral  of  £,  D,  &c.  Ps  defcendants  can  be 
found,  then  to  find  ker  heir,  (he  muft  be  put  iti  the  pkee  of  the 
propofitus  in  the  table.     The  ftudcnt  muft  alfo  obferve,  that  if  an 
eftate  of  which  the  prc^ofitus  is  the  purchafor,  fhould  defcend  to  « 
reprefentative  of  a  brother  of  C  from  the  propofitus,  upon  failure 
of  that  branch,  it  may  afterwards  pafs  to  a  reprefentative  of  a^ 
brother  of  F,  and  fo  upwards  in  the  male  line ;  but  being  once  ih 
the  line  of  VI,  the  female  branches,  f,  e,  d,  &c.  are  cut  off,  for 
they  are  not  related  by  blood  to  F ;  but,  upon  failnre  of  that  line^ 
it  is  ft  ill  tranfmiiTiblc  to  the  lines  of  the  females  above  ;  for  their 
collaterals  would  be  related  by  blood,  or  will  have  a  common  an- 
ccftor  witli  F ;  and  this  is  another  ftrong  argument  in  fupport  of 
the  dodrine,  that  the  remoter  females  fiiould  be  preferred  to  the 
Rearer ;  for  this  may  be  prefumed  to  have  been  the  progrcfs  of  the 
cfbite  in  its  defcent  from  the  propofitus.    When  alfo  it  pafl^'  from 
the  male  into  any  female  line,  it  cannot  afterwards  pafs  into  any 
other  female  line,  for  they  are  not  re|^cd  to  each  other  by  bloodr 

See  n.  9.  p.  310. 

The 


i    • 


\ 


\ 


^   Ch.  14*  ^Things.  a^o 

The  preceding  part  of  this  note  is  neatly  Che  fame  as  It  ftood  ia 
iYie  laft  editioir,  and  iince  it  appeared  a  pamphlet  has  been  pub- 
Uhed  by  the  author  of  the  Remarks  on  the  Laws  of  Defcent,  in« 
titkd  **  Remarks  on  the  Inconfiflency  of  the  TaUe  of  Defcenta 
**  projeded  by  Mr.  Profeflbr  Chriflian,  with  the  Dodrine  laid  down 
«•  by  Sir  William  Blackftone,  and  by  every  other  Writer  on  the  Law 
"  of  Defcent."     My  endeavour  in  the  former  part  of  this  note  haa 
been  to  point  out  to  the  ftudent  the  general  principles  upon  which 
this  fubje£k  ought  to  be  confideredy  and  by  which»  if  any  queftioa 
upon  it  were  brought  before  the  courts,  it  would  probably  be  de* 
-termined.     The  authorities  upon  the  fubje6i  arc  almoft  all  referred 
to  in  the  cafe  of  Clere  and  Brooke  by  the  editor  of  the  Englilh 
edition  of  Flowden,  p.  450.     It  is  very  remarkable  that,  though 
an  the  ^ters  agree  that  the  next  and  wartbufi  of  blood  (hall  be 
the  heir,  or  the  nettt  of  the  worthieft,  yet  they  have  not  given  ua 
any  plan  by.  which  ia  the  afcending  lines  we  are  to  afcertaia  the 
worthiefty  or  toid  as,  whether,  when  we  have  afcertained  the  wor* 
thieft,  the  remoteil  of  the  worthieft  in  ill  cafes  (hall  be  preferred 
to  thofe,  who  are  nearer  of  the  lefs  worthy  of  blood.     It  is  agreed 
by  all  that  the  remoteft  rehtion  collateral  to  the  male  afcending 
line  fhall  be  preferred  to  the  neareft  kinfman  being  collateral  to  a 
female  line.    And  if  the  blood  of  a  more  remote  female  is  more 
worthy  than  that  of  a  nearer  female  united  to  the  male  afcending 
line,  it  is  becaufe  it  is  derived  through  a  greater  number  of  males* 
'  If  an  eftate  has  defcended  in  the  male  line  of  the  Howards  for  24 
generations,  the  relations  introduced  by  females  within  fo  many 
generations  can  never  po(fibly  inherit,  but  the  relations  of  fiemalea 
allied  to  more  antient  generations  may  ftill  be  heirs  to  it ;  it  is  not 
therefore  abfurd  to  confider  them  of  more  worthy  blood*  evea 
when  the  propofitus  is  himfelf  the  purdiafer.     And  in  the  year* 
book  M.    12  £d.  IV.    14.  ceftuy^  que  dcit  inheriter  al  pert^  dtk 
iuheriter  alja%^  is  cited  by  the  court  as  a  general  legal  maxim. 

Sir  William  Blackftone's  table  goes  back  but  a  very  (hort  way, 
and  a  few  generations  more  would  necelTarily  make  it  diverge  over 
an  immenfe  fpace.  He  takes  for  granted  that  all  the  names  in  the 
top  of  the  table  have  no  collateral  relations,  for  if  they  had,  all 
his  Bgiu«8  above  9  muit  necelTarily  have  been  placed  differently.  - 
The  author  of  the  Remaiks  on  the  lDCon(illenby,  &c.  contends 
that  my  plan  of  defcents  is  inconfiftent  with  Sir  William  Black- 
ftotie's ;  but  to  the  (ludent  who  ferioufly  attends  to  the  learned 
Judge's  reafons  I  need  not  fay  more  than  that  his  preference  of 
the  great-grandmother  to  the  grandmother  united  to  the  afcend- 
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ing  line  muft  necefiarily  have  made  him  prefer  Amie  Godfrey  the 
great  great^grrandmother  before  Chriilian  Smith  the  great*grand- 
mother^  and  if  he  had  fuppofed  that  Anne  Godfrey  had  had  a 
brother  or  fifter  leaving  defcendants,  n'  lo  muft  have  been  placed 
collaterally  to  her  name.  And  I  ftill  think  that  the  reafbn  giveil 
by  Mr.  Juftice  Manwoode  for  his  preference  of  n**  ii  to  n*  lo 
muft  produce  uncertainty  and  confufion  ;  viz,  **  For  fuch  heirs 
•<  come  from  the  blood  of  the  female  fcx,  from  which  the  pur- 
•*  chafor's  father  iOued ;  and  where  they  are  all  equally  worthy, 

•  the  next  of  blood  ftiall  always  be  preferred  as  heir."  Plowd.  448. 
If  proximity  refers  to  the  anccftor  or  perfon  from  whom  the 

claimant  derives  his  title,  then  we  may  have  many  claimants  equally 
near  and  equally  worthy.  To  obviate  this  obje6iion  the  author  of 
the  Remarks  on  the  Inconfiftency,  &c.  wifhes  to  give  a  fenfe  to 
proximity,  which  I  do  not  find  it  will  bear  in  any  of  the  authon- 
ties  relative  to  this  fttbjc6k,  tn%.  that  proximity  is  not  to  be  re* 
ferred  to  the  collateral  anceftor  introduced  by  any  female,  but  to 
the  female  as  conne6led  with  the  male  branch. 

In  p.  23.  he  fays,  *  Sir  Edward  Coke  in  his  oommentary  upon 

•  the  word  prochein  in  the  text  of  Littleton,  gives  us  the  legal  in- 

•  terpretation  of  proximity  : — 

**  Here  is  underftood  a  divifion  of  next,  wz.  next  jure  reffre* 
**  fentationis  and  next  jure  propinquhaliti    that  is,    by  right  of 
**  reprefentation  and  right  of  propiiy|uity  5  and  Littleton  mean- 
<*  eth  of  the  right  of  reprefentation ;   for  legally,   in  courfe  of ' 
**  defcents,  he  is  the  next  of  blood  inheritable.    Co.  Lift.  10." 

'  The  principle  is  ftill  farther  explained  by  Sir  Matthew  Hale : 
*'  Through  all  the  degrees  of  fuccellion  by  the  right,  of  repre- 
*'  fentation,  the  right  of  proximity  is  transferred  from  the  root 
**  to  the  branches,  and  gives  them  the  fame  preference  as  the 
**  next  and  worthieft  of  blood.   Htfl,  Com.  La^uf^  237." 

*  This  authority  we  truft  will  folve  all  difficulties.' 

I  am  forry  to  differ  from  this  learned  writer  in  thinking  that  the 
difficulty  is  not  in  any  degree  folvcd  by  this  authority,  for  in  the 
paflages  above  cited  lord  Coke  and  lord  Hale  are  confidering 
proximity  jure  reprefintationis  in  the  defcending  lines  only,  as 
that  a  grandfon  of  the  older  brother  (hall  be  preferred  to  the  fon 
of  the  younger,  or  to  the  younger  himfelf,  as  being  the  next  and 
worthieft  of  blood. 

But  I  have  never  found  any  intimation  xhit  the  whole  of  the  blood 
of  b  the  grandmother  (hall  inherit  before  any  of  the  blood  of  c  the 
great-grandmother.     Lord  Hale  fays  that  the  moft  part  of  hb 
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rules  may  be  coIle6led  out  of  the  cafe  in  Plowden ;  but  tlie  queftion 
between  10  and  it  was  not  then  decided  judicially  by  the  court, 
though  I  am  ready  to  confefs  that  in  favour  of  n^  1 1  there  is  a 
greater  number  of  high  legal  opinions. 

If  it  fhould  be  admittr^d  that  the  renoteft  of  the  blood  of  the 
grandmother  b  (hall  inherit  before  the  ncareft  relation  of  the  great- 
grandmother  c,  my  objection  to  the  uncertainty  from  proximity  in 
the  fenfe,  in  which  it  feems  hitherto  to  have  been  ufed»  is  removed. 
And  I  cannot  think  that  any  court  can  ever  determine  that  the 
brother  of  the  grandmother  b  fliall  take  before  the  brother  of  the 
great-grandmother  c,  but  they  mud  alfo  determine  that  the  whole 
of  the  blood  of  b  fhall  fail»  before  any  of  the  blood  of  c  can  be 
heir  to  the  propofitiis.  Upon  that  fuppoiition  I  conceive  the 
table  I  have  propofed  will  be  found  to  be  equally  ufeful,  for  after 
tht  failure  of  all  the  ma]«  blood>  if  we  are  to  have  recourfe  to  the 
blood  of  the  father's  mother  by  then  to  find  the  heir  on  the  part 
of  b)  we  muft  fubflitute  b  in  the  place  of  the  propofitus^  as  I  be« 
fore  defcribed  in  finding  the  heir  of  z. 

In  difcufling  this  fubjed  my  wifh  has  been  to  produce  from  au- 
thority and  principles  an  univerfal  plan  of  defcents,  that  when  the 
pedigrees  of  any  two  relations  whatever  can  be  eflabli/hed,  the 
priority  of  their  claims  to  the  inheritance  may  be  inftantly  and  un* 
controvMibly  decided*  I  have  no  predilection  for  any  particular 
fyftem,  and  I  (hall  be  glad  to  coofefs  my  errors  and  to  cancel  all  I 
have  written  upon  the  fubjeCiy  when  a  more  correct  plan  is  (aac* 
tSoaed  by  legal  authority^  or  the  general  voice  of  the,profcifioxi» 
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CHAPTBK    THE    riFTEEHTR. 

OF    TITLE    %Y    PURCHASE,    and 
piRST    BY    ESCHEAT. 


PURCHASE,  perquifiti^  taken  in  its  hrgcft  and  moft 
eztenGve  fenle,  is  thus  defined  by  Littleton  * ;  the 
pofleffion  of  lands  and  tenements,  which  a  man  hath  by  his 
own  a^  or  agreement,  and  not  by  defcent  from  any  of  his 
anceUors  or  kindred*  In  this  fenfe  it  is  contradiftingui(hed 
from  acquiCtion  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  ellate,  but  merely  that  by  inherit^ 
ance :  wherein  the  title  is  veiled  in  a  perfon,  not  by  his  own 
a£l  or  agreement,  but  by  the  (ingle  operation  of  law  \ 

Purchase,  indeed,  in  it's  vulgar  and  confined  accepta- 
tion, is  applied  only  to  fuch  acquifitiona  of  land,  as  are  ob« 
tained  by  way  of  bargain  and  fale,  for  money,  or  fome  other 
valuable  confideration.    But  this  falls  far  Ihort  of  the  legal 
idea  of  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchafor  ^ ;  and  falls  within  Little- 
ton^s  definition^  for  he  comes  to  the  eftate  by  his  own  agree- 
ftneat,  ths^  is,  he  confents  to  the  gift.     A  man  who  has  his 
father's.eftftte  fettled  upon  him  in  tail,  before  he  was  bom,  is 
'  alfo  a  purchafor ;  for  he  takes  quite  another  eftate  than  the 
law  of  defcents  would  have  given  him.    Nay  even  if  the  an* 
*  ccftor  devifes  his  eftate  to  his  heir  at  law  by  will,  with  other 
limitations,  or  in  any  other  (hape  than  the  courfe  of  defcents 
would  direO:,  fuch  heir  (hall  take  by  purchafe  "^  ( i }.   But  if  a 

^  Co.  Litt.  xS..  *  Lord  Raym.  7aS. 

'  ■ ^10 

( I )  A  man  having  two  daughters  his  heirs,  devifes  his  kods  to 
them  and  their  heirs,  and  dies.    They  Ihall  take  by  purchafe  aa 
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man,  feifed  in  fee,  devifes  his  whole  eftate  to  his  heir  at  lav, 
fo  that  the  heir  takes  neither  a  greater  nor  a  lefs  eftate  by  the 
derife  than  he  would  have  done  without  it,  he  (hall  be  ad- 
judged to  take  by  defcent  •,  cvipii  thdugh  it  be  charged  with 
incumbrances ' ;  this  being  for  the  benefit  of  creditors,  and 
pthcys,  lY.hoch^e'derrtaxidSDathe  cftataof  theaiceftor..  If 
a  remainder  be  limited  to.  the  heirs  of.  Semprooiiis^  here  Sem- 
pronius  himfelf  takes  nothing;  but  if  he  dies  during  the  con- 
tinuance  of  the  particular  eftate,  his  heirs  ihall  take  as  pur- 
chafors  ^.  But,  if  ao  eftate  be  made  to  A  for  life,  remainder 
to  his  right  heirs  in  feej  Ris  heirs  ftiall  take  by  defcent :  idt  if 
is  an  ancient  rule  of  law,  that  wherever  the  anceflor  takes  an 
eftate  for  life,  the  heir  cannot  by  the  fame  conveyance  take 
an. eftate  in  fee  by^wr^^/j/t',  but  onlyby//^/'/;/*'. /  And,  if  A 
dies  before  entry,  ftill  his  heir  ihall  take  by  defcent,  and  not 
by  purchafe  5  for,  where  the  heir  takes  any  thing  that  might 
have  veftcd  in  the  anceftor,  he  takes  by  way  of  defcent '• 

'The  anceftor,  during  his  life,  beareth  in  himfelf  all  his 
heirs'*^ ;  and  therefore,  when  once  he  is  or  might  have  been 

•feifed  of  the  lands,  the  inheritance  fo  limited  tp  his  heirs  vefts 
in  the  anceftor  hinAfelf :  and  the  word  .**  heirs"  in  this  cafe 

*  is  not  efteemed  a  word  ofpur^hafif  but  "A  word  of  Hmitafim^ 

'  enuring  fo  as  to  increafc  the  eftate  of-the  aftceftbr  from  a  te- 
nancy forlife  to  a  fce^fimple  (2)*  And,  had  it  been  otherwife, 
l^ad  the  heir  (who  is  uncertain  till  the  death  of  the  anceftor) 
been  allowed  to  take  as  a  purchafor  originally  nominai^ed  in 
the  Act6y  as  muft  have  been  the  cafe  if  the  remainder  had 
been  exprefsly  linlited  to  Matthew  or  Thomas  by  name ;    . 

^then,  in  the  times  of  ftriA  feodal  tenure,  the  lord  wouki 

I 

«  I  Roll,  Abr.  6^6.     ,,,     .  "  iR^p.  io4.»Ley,6o.  Raym.jM- 

'  Salk.  241,     Lord  Rayxn.  7x8.  *  i  Rep.  98. 

'■■'    «  I  RoH.  Abr.  O27.  *  Co.  Litt.  *2. 


joint-tenants  :  for  the  eftate  of  joint-tenants,  and  tenants  in  com* 
mon,  is  dffferent  in  its  nature  and  quality  from  that  of  coparcenors. 
Cru.  £fi&.  431. 

(2)  See  anic,  p.  17a.  n.  3. 
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have  been  defrauded  by  fuch  aJioiitation.of  tke  fruiu  o£  hit 
figniory^  aiifing  from  a  defcent  to  the  heir. 

What  we  call  purcha/e^  perqm/itio^  the  feudids  called  rM-        / 
queft,  conquaejius^  or  cenqui/itio '  .*  both  denoting  any  meaitf 
of  acquiring  an  eftate  out  jof  the  common  courfe  of  inherift- 
,ance«    And  .this  is  (till  the  proper  phrafe  in  the  law  of  Scot- 
land " :  as  it  was  among  the  Norman  jurifls^  who  ftikd 
^  thi^  firft  purchafor  (that  is»  he  who  brought  the  eftate  lotD  £  243  ] 
the  family  which  at  prefcnt  own^  it)  the  conqueror  or  ^mi* 
quereur  "•    Which  feems  to  be  all  that  was  meant  by  the  apt* 
pellation  which  was  given  to  William  the  Normani  when 
.  his.  rxiznfi^r  of  afcfrncjing  the  throne  of  England  was,  in  his 
own  and  bis  fuccefTors'  cha|tersi  and  by  the  hiftorians  of  the 
.  tlmesi  entitled  conquaeftusy  and  himfelf  conquatftor  or  conq^ifim 
Ur^'t  fignifying  that  he  was  the  firft  of  his  family  who  ac- 
. quired  the  crown  of  England,  and  from  whom  therefore  all 
.  future  claims  by  defcent  muft  be'derived  :  though  now^  from 
our  difufe  of  the  feodal  fenfe  of  the  word,  togc^ther  with  the 
reflexion  on  his  forcible  method  of  acquifition,  we  are  apt 
to  annex  the  idea  of  viHory  to  this  name  of  conquejl  or  coftqul" 
Jition  :  a  title  which,  however  juft  with  regard  to  the  crown,  - 
the  conqueror  never  pretended  with  regard  to  the  rfoJm  of 
^Bngfand  ^  nor,  in  fa£l,  ever  had  p. 

The  diflPerence  in  efFeft,  between  the  acquifition  of  an 
eftate  6y  defcent  and  by  purchafe,  confifts  principally  in  thefe 
two  poirits  ;  i.  That  by  purchafe  the  eftate  acquires  a  new 
inheritable  quality,  and  is  defcendible  to  the  owner's  blood 
in  general,  and  not  the  blood*  only  of  fome  particular  an* 
ceftor.  For,  when  a  nvan  takes  an  eftate  by  purchafe,  he 
takes  it  not  ut  feudum  paternum  or  ntaiimum^  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide : 
but  he  takes  it  ut  feudum  antiquum^  as  a  feud  of  indefinite 
antiquity  \  whereby  it  becomes  inheritable  to  his  heirs  gene* 

\  Crag.  /.  -I.  t,  10.  ^  18,  •  Spelm.  Cl*'ffl  145. 

^  Dalrymple  of  feuds  2x0.  p  See  book  I.  ch.  3. 

^  Cr,  Coufium*  Clojf  (,  as*  pag,  4 p. 
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mi,  firft  of  die^pBtemal,  and  then  of  the  matenial  line. 
2.  An  eftate  ukoi  by  piiffchafg  will  not  n^e  the  hek  an- 
fwerable  for  the  a£ta  of  the  anceftor,  as  an  eftate  ^7  defcent 
-will.  For,  if  the  anceftor  bj  any  deed,  (diltgatioD^  ooYe- 
'imit,  or  the  >ike>  bindeth  himielf  and  his  heirs,  and  dieth  ; 
ibis  deed,  obligation,  or  covenant,  flull  be  binding  npoo 
the  heir,  fo  iar  forth  only  as  he  (or  any  other  in  truft  for 
•him  "1)  had  any  eftate  of  inheritance  vefted  in  htm  by  defcent 
fiKrni  (or  any  eftate  pur  auter  vis  coming  to  Urn  by  ipeeial 
C  244  ]^eupancy,  as  heir  to')  that  anceftor,  fufficient  to  anfwer 
the  ehaige  *%  whether  he  remains  in  pofieifion,  or  hath  aliened 
it  before  aAion  brought ' ;  which  fufficient  eftate  b  in ^e 
law  called  ojffiis  s  from  the  French  word,  ajht^  enOng^". 
^Ilierefore  if  a  man  covenants,  for  himfelf  and  his  heirs^  to 
'keep  my  houfe  m  repair,  I  can  theb  (and  then  only)  compel 
his  heir  to  perform  this  covenant,  when  he  has  an  eftate  fofli« 
>cicnt  for  this  purpofe,  or  aj/ksf  by  defcent  from  the  cove-- 
nantor :  for  though  the  covenant  dcfcends  to  the  heir,  whe- 
ther he  inherits  any  eftate  or  no,  it  lies  dormant,  and  i^  not 
compulfery,  «ntil  he  has  aftets  by  defcent  % 

This  is  the  legal  fignification  of  the  wprd  perqutfitio^  or 
purchafe  \  and  in  this  fenfe  it  includes  the  five  following 
methods  of  acquiring  a  title  to  eftates :  i.  Efcheat.  a.  Oc- 
cupancy. 3.  Prefcription.  4.  Forfeiture*  5.  Alienation. 
Of  all  thefe  in  their  order.    . 

I.  £sCHEAT,  we  may  remember  ^,  was  one  of  the  firui^s 
and  confequences  of  feodal  tenure.  The  word  itfelf  is  oifi- 
ginally  French  or  Norman  ',  in  which  language  it  fignifies 
chancp  or  accident ;  and  with  us  it  denotes  an  obftru&ion 
of  the  courfe  of  defcent,  and  a  confequent  determination  of 
the  tenure,  by  Game  unforefeen  contingency :  in  which  cafe 
the  land  naturally  refalts  back,  by  a  kind  of -reverfion,  to  the 
original  grantor  or  lord  of  the  fee  ^l 


4  Stat.  19  Car.  IT.  c.  3.  ^  10. 
'  Uid.  §  i&. 

•  1  P.  W"»».  777- 

•  Stat.  3  ft  4  W.  &  M •  c.  14. 

•  Fiocb.  law.  iX9« 


"  Finch.  Rep.  86. 
*  See  pag.  71. 

'  Eftket  or  etJutf  ivm»i  from  the 
Tcrb  efckel^  or  ecMr^  to  happeo. 
>   I  fcad,Z6,     Coi»LitUi3. 

Escheat 
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/  Escheat  therefore  being  a  title  frequently  vefted  in  the 
lord  by  inheritance^  as  being  the  fruit  of  a  ^gniory  to  which 
kcwas  entitled  by  defcent;  (for  which  reafon  the  lands  efcheat* 
big  (hall  attend  the  figniory,  and  be  inheritable  by  fuch  only 
of  his  heixs  as  are  capable  of  inheriting  the  other  %)  it  may 
feem  in  fuch  cafes  to  fall  more  properly  under  the  former 
general  head  <>f  acquiring  title  to  eftates,  viz.  by  defcent, 

.  (being  vefted  in  him  by  z&  of  law,  and  not  by  his  own  zSt 
or  agreement,)  than  under  the  prefent  by  purchafe.  But  it  [  245  3 
muft  be  remembered  that,  in  order  to  complete  this  title  by 
efcheaty  it  is  nece^ry  that  the  lord  perform  an  a6l  of  his  own, 
by  entering  on  the  lands  and  tenements  fo  efcheated,  or  fuing 
out  a  nvrii  of  efcheat^ :  on  failure  of  which,  or  by  doing  any 
a£l  that  amounts  to  an  implied  waiver  of  his  right,  as  by 
accepting  homage  or  rent  of  a  ftranger  who  ufurps  the  pof- 
feffion,  his  title  by  efcheat  is  barred  ^.  It  is  therefore  in  fome 
refped  a  title  acquired  by  his  own  a£t^  ^as  well  as  by  a^  of 

"  law.  Indeed  this  may  alfo  be  faid  of  defcents  themfelves,  in 
which  an  entry  or  other  feifin  is  required,  in  order  to  make  ^ 
complete  title  *,  and  therefore  this  diftribution  of  titles  by  our 
legal  writers,  into  thofe  by  defcent  and  by  purchafe,  feems  in 
this  refpe£l  rather  inaccurate,  and  not  marked  with  fufficient 
precifion :  for,  as  efcheats  muft  follow  the  nature  of  the  fig- 
niory  to  which  they  belong,  they  may  veft  by  either  purchafe 
or  defcent,  according  as  the  figniory  is  vefted.  And,  though 
fir  Edward  Coke  confiders  the  lord  by  efcheat  as  in  fome  re- 
fpe£ls  the  aflignee  of  the  laft  tenant  ^,  and  therefore  taking 
by  purchafe;  yet,  on  the  other  hand,  the  lord  is  more  fre- 
quently confidered  as  being  ultimus  baeresy  and  therefore 
taking  by  defcent  in  a  kind  of  caducary  fucceflion* 

The  law  of  efcheats  is  founded  upon  this  fingle  principle^ 
that  the  blood  of  the  perfon  laft  feifed  in  fee-fimple  is,  by 
fome  means  or  other,  utterly  extin£b  and  gone  :  and,  fince  , 
none  can  inherit  his  eftate  but  fuch  as  are  of  his  blood  and 

'  Co.  Litt.  13.     .  ^  Uid,  tit,  acctptanti.  25.    Co.  Lkt* 

*  Bro«  ^r.  tit,  tfcJUat,  26..  26S. 

*  I  Inft.  115. 
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fonfanguinity,  it  follows  as  a  regular  confequence,  that  when 
fuch  blood  is  extinft,  the  inheritance  itfelf  muft  fail  \  the 
land  muft  become  what  the  feodal  writers  denominate^^iM&iMi 
afxrtum  ;  and  muft  refult  back  again  to  the  lord  of  the  fce^ 
by  whom,  or  by  thofe  whofe  eftate  he  hatfa^  it  was  giTen* 

Escheats  are  frequently  divided  into  thofe  prepier  iefiC'^ 
turn  fangulnis  and  thofe  propter  tUliBum  tenentis:  the  one  fort» 
if  the  tenant  dies  without  heirs ;  the  other,  if  his  blood  be 
attainted  **•  But  both  thefe  fpecies  may  well  be  compro- 
[  246  ]  hended  under  the  firft  denomination  only ;  for  he  that  ia  at- 
tainted fuffers  an  extin£lion  of  his  blood,  as  well  as  he  that 
dies  without  relations^  The  inheritable  quality  is  expunged 
in  one  inftance,  and  expires  in  the  other  i  or,  as  the  doArine 
of  efcheats  is  very  fully  exprefled  in  Fleta®,  <*  dominus  capi' 
<*  talis  feodi  loco  haerjtdis  hahetur^  quoties  per  defeSum  vel  de* 
*'  liSutn  extinguitur  Janguis  tenentu*^ 

Escheats  therefore  arifing  merely  upon  the  deficiency  of 
the  blood,  whereby  the  defcent  is  impeded,  their  doArine 
will  be  better  illuftrated  by  confidering  the  feveral  cafea 
wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
inethod  whatfoever. 

ii  2,  3*  The  firft  three  cafes,  wherein  inheritable  blood 
is  wanting,  may  be  coIle£ted  from  the  rules  of  defcent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
win  need  very  little  illuftration  of  comment.  Firft,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  his 
anceftors :  fecondly,  when  he  dies  without  any  relations  on 
the  part  of  thofe  anceftors  from  whom  his  eftate  defcended: 
thirdly,  when  he  dies  without  any  relations  of  the  whole 
blood.  In  twQ  of  thefe  cafes  the  blood  of  the  firft  purchafbr 
is  certainly,  in  the  other  it  is  probably,  at  an  end ;  and 
therefore  in  all  of  them  the  law  dirds,  that  the  land  (ball 
cfcheat  to  the  lord  of  the  fee  :  for  the  lord  would  be  mani« 
feftly  prejudiced,  if,  contrary  to  the  inherent  condition  tacitly 

'  Co.  Litt.  ly  ^2,  ILS.  t,  1. 
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annii^d  to  all  feuds,  any  perfon  (hould  be  fuffered  to  fucceed 
to  the  lands,  who  is  not  of  the  blood  of  the  firft  feuaatory,  to 
whom  for  bis  perfonal  merit  the  eftate  is  fuppofed  to  have 
been  granted  (3). 

4*  A  MONSTER,  which  hath  not  the  fliape  of  mankind^ 
but  in  any  part  evidently  bears  the  refemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage  :  but,  al- 
though it  hath  deformity  in  any  part  of  it's  body,  yet  if  it 
hath  human  ihape,  it  may  be  heir  ^  This  is  a  very  antient  C  ^47  3 
rule  in  the  law  of  England  ^ ;  and  it's  reafoh  is  too  obvious, 
and  too  {hocking^  to  bear  a  minute  difcullion.  The  Homaii 
law  agrees  with  our  own  in  excluding  (uch  births  from  fuc-^ 
cemons^:  yet  accounts  them,  however,  children  in  fome 
refpeAs,  where  the  parents,  or  at  leaft  the  father,  could  reap 
any  advantage  thereby  ^ :  (as  tiie  Jus  irium  liberorumy  and  the 
like}  efteeming  them  the  misfortune,  rather  than  the  fault, 
of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  fuch  an  iiTue,  as  fhall  entitle  the  hufband  to  be 
tenant  by  the  curtefy  ^  \  becaufe  it  is  not  capable  of  inheriting. 
And  therefore,  if  there  appears  no  other  heir  than  fuch  a 
prodigious  birth,  the  land  (ball  efcheat  to  the  lord. 

'  Co*  Utt.  7y  S.  iortmtmirari :  et,  fi  nuwAra  Jini  imtti/fd 

*  S^i  comra  firmam  iummi  generis  aut  tortuofn^  imi  tamen  ep  pdrtui  mnfir^" 

9mverfo  m»t  frocreantur,   nt  fi  muTur  fuu     Biaft.  I.  U  (.  6.  &  I.  5.  tr»  5. 

mofi/hofum  vil pr^dtgi^fum  enjxafity  inter  r.  30. 

lih'cs  noM  ctmputeutur.      Partus  tawterif  ^  Ff,  i.  5.  X4< 

tm   natura    aRqoautuIum   adjiderii  vei  *  ?/*.  50.  z6. 135.     Paul*  4.  ^r^.  9. 

Smitmerit,  mi  fi  fex  vei  tantum  fuatuor  §  63* 

digit9s  habuerit^  hem  debet  inter  Rber^t  ^  Co.  Lxtt.  ^9. 


(3)  In  the  great  cafe  of  Burgefs  v.  Wheate,  lord  chancellor 
Korthington  determined  contrary  to  the  learned  opinions  of  lord 
Mansfield  and  of  Sir  Thomas  Clarke  mafler  of  the.  cpUs,  whofe 
idliftanceiie  had  requeiled,  that  where  a  cefiuy  que  trujl  dies  without 
heirs,  the  truft  does  not  efcheat  to  the  crown,  fo  that  the  lands  may 
be  recovered  in  a  court  of  equity  by  the  ^ing,  biit  that  the  truflec 
IhaU  hold  thpm  for  his  own  benefit,     i  BL  Repn  123. 

V   2  5.  BA8TAR»9 
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5.  BA$TARt>s  are  incapable  of  being  beir$.  BaflMff^ 
by  our  law,  are  fuch  children  as  are  not  bom  cither  m  law- 
ful wedlock,  or  within  a  competent  time  after  it's  determiaa- 
tion  ^  Such  are  held  to  be  nuUiusfiity  the  fons  of  n<4x>dy  ; 
for  the  maxim  of  law  is,  qui  ex  damnato  coitu  nafcuntur^  inter 
liberos  nan  computantur^.  Being  thus  the  fons  of  nobody^ 
they  have  no  blood  in  them,  at  lead  no  inheritable  bloody 
confequently,  none  of  the  blood  of  the  firft  purchafor :  and 
therefore,  if  there  be  no  other  claimant  than  fuch  illegitimate 
children,  the  land  (hall  efcheat  to  the  lord  °.  The  civil  law 
differs  from  ours  in  this  point,  and  allows  a  baftard  to  fuc- 
oeed  to  an  inheritance,  if  after  it's  birth  the  mother  was  mar- 
ried to  the  father  ^ :  and  alfo,  if  the  father  had  no  lawful  wife 
or  child,  then,  even  if  the  concubhie  was  never  married  to 
the  father,  yet  (he  and  her  baftard  fon  were  admitted  each  to 
[  248  ]  one  twelfth  of  the  inheritance  ^ :  and  a  baftard  was  likewife 
capable  of  fucceeding  to  the  whole  of  his  mother's  eftate, 
although  fhe  was  never  married ;  the  mother  being  fuffi^ 
ciently  certain,  though  the  father  is  not").  But  our  law,  ix» 
favour  of  marriage,  is  much  lefs  indulgent  to  baftards* 

Theue  is  indeed  one  in  fiance,  in  which  our  law  has 
(hewn  them  fome  little  regard ;  and  that  is  ufnally  termed 
the  cafe  of  bajiard  eigne  and  muiier  puifni^  This  happens 
when  a  man  has  a  baftard  fon,  and  afterwards  marries  the 
mother,  and  by  her  has  a  legitimate  fon,  who  in  the  language 
of  the  law  is  called  a  muiier^  or,  as  Glanvil '  expreffes  it  in 
his  Latin,  jf//«j  muUeratus  ;  the  woman  before  marriage  being 
concubina^  and  afterwards  muiier.  Now  here  the  eldeft  fon  is 
baftard,  or  bajiard  eigne  i  and  the  younger  fon  is  legitimatet 
or  muiier  puifne.  If  then*  the  father  dies,  and  the  baftard 
eigne  enters  upon  his  land,  and  enjoys  it  to  his  death,  and 
dies  foifed  thereof,  whereby  the  inheritancfe  defcends  to  his 
ifTue ;  in  this  cafe  the  muiier  puifne^  and  all  other  heirs, 
(though  minors,  feme  coverts>  or  under  any  incapacity  what* 


^  See  Book  I.  ch.  x6: 

*  Nov.  89.  €•  %• 

«  Co.  Litt.  8, 

>  Jby.  c.  12. 

•  Finch,  law.  117. 

«  CW.  6.  57.  5. 

'  /.  7.  f.  1. 
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CSi.  ij.      ^     •     ^  T  H  I  N  c  s.  248 

ibever,)  are  totally  barred  of  their  right '.     And  thisj  i«  As 
a  punifbment  on  the  mulier  for  his  negligence^  in  not  enter-  • 

ing  during  the  bajlartz  life,  and  evi^iing  him.  !•  Becaufe 
4he  law  wUl  not  iuffer  a  man  to  be  baftardized  after  his  death, 
who  entered  as  heir  and  died  feifed,  and  fo  pafled  for  legiti- 
mate in  his  lifetime.  3.  Becaufe  the  canon  law  (following 
the  civil)  did  allow  fuch  bqftard  eigni  to  be  legitimate,  on  the 
fubfequent  inarriage  of  his  mother :  and  therefore  (he  laws  of 
^England  (though  they  would  not  admit  either  tlie  civil  or 
canon  law  to  rule  the  inheritances  of  this  kingdom,  yet)  * 
<paid  fuch  a  regard  to  a  perfon  thus  peculiarly  circumftanced, 
that,  after  the  land  had  defcended  to  his  iffiie,  they  would 
•not  unravel  the  matter  again,  and  fuffer  his  eftate  to  be  (haken* 
But  this  indulgence  was  (hewn  to  no  other  kind  of  baftard; 
for,  if  the  mother  was  never  married  to  the  father,  fuch 
l>arftard  could  have  no  colourable  title  at  all  '• 

As  baftards  cannot  be  heirs  themfelves,  fo  neither  can  £  249  1 
they  have  any  heirs  but  thofe  of  their  own  bodies.  For,  as 
all  collateral  kindred  confifts  in  being  derived  from  the  fam^ 
common  anceftor,  and  as  a  baftard  has  no  legal  anceftors,  he 
can  have  no  collateral  kindred ;  and,  confequently,  can  have 
tio  legal  heirs,  but  fuch  as  claim  by  a  lineal  dcfcent  from 
'himfelf.  And  therefore  if  a  baftard  purchafes  land  and  dies 
feifed  thereof  without  ifluCf  and  inteftate,  the  land  ihall  ef- 
cheat  to  the  lord  of  the  fee  °. 

6»  Aliens  ▼  alfo  are  incapable  of  taking  by  defcent,  or 
inheriting^:  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them  ;  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  reafons  ftri£lly  feodal.  Though,  if 
Jands  had  been  fufFered  to  fall  into  their  hands  who  owe  no 
allegiance  to  the  crown  of  England,  the  defign  of  introdu* 
cing  our  feude^  the  defence  of  the  kingdom,  would  have  been 
4e£eated.  Wherefore  if  a  man  leaves  no  other  relations  but 
aliens,  his  lands  (hall  eCcheat  to  the  lord. 

*  Litt.  §  399.    Co.  Litt  244  ^  Sec  Book  I.  cb.  10. 

^  Litt.  §  400.  ^  Co.  Litt.  %9 

»  BtaiSt.  /•  1.  r.  7*    Co.  Litt.  144. 
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As  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with 
baftards ;  but  as  they  are  alfo  difabled  to  hold  by  purchafe  % 
they  arc  under  Hill  greater  difabilities.  And,  as  they  can 
neither  hold  by  purchafe,  nor  by  inheritance,  it  is  almoft 
fuperiluous  to  fay  that  they  can  have  no  heirs,  fince  they  caa 
have  nothing  for  an  heir  to  inherit  (  but  fo  it  is  exprefsly 
holden  ^,  becaufe  they  have  not  in  them  any  inheritable  blood. 

Amp  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchafes  lands,  (which  the  law 
allows  fuch  a  one  to  do,)  his  fon,  born  before  his  denization^ 
ihall  not  (by  the  common  law)  inherit  thofe  lands ;  but  a  foa 
born  afterwards,  may,  even  though  his  elder  brother  be  livingn 
for  the  father,  before  denization,  had  no  inheritable  blood  to 
t  ^5^  1  comipqnicate  to  his  eldcft  fon ;  but  by  denization  it  acquires 
an  hereditary  quality,  which  will  be  tranfmitted  to  his  fub* 
fcquent  pofterity.  Yet,  if  he  had  been  naturalized  by  zGt 
of  parliament,  fuch  elded  fon  might  then  haVc  inherited ; 
for  that  cancels  all  defeAs,  and  is  allowed  to  have  a  retro- 
fpe£tive  energy,  which  fimplc  denization  has  not  ^. 

Sib.  Edward  Coke  *  alfp  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  iflue  two  fons,  who  are  thereby  na* 
tural-born  fubje£is ;  and  one  of  them  purchafe^ Jand,  ^4 
^ie^  ;  yet  neither  oiF  thefe  brethren  can  be  heir  to  the  othet* 
For  the  tommum  vinculum^  or  common  ftock  of  their  con- 
fanguinity,  is  the  father ;  and  as  he  had  no  inheritable 
blood  in  him,  he  could  communicate  none  to  his  fons* 
and,  when  the  fons  can  by  no  poffibility  be  heirs  to  the 
father,  the  one  of  them  (hall  not  be  heir  to  the  other.  And 
this  opinion  of  his  feems  founded  upon  folid  principles  of 
the  antient  law ;  not  only  from  the  rule  before  cited  \ 
that  ceftuyy  qiJie  dgit  inberiter  al  pere^  doit  inheriter  al  fits  / 
but  alfo  becaufe  we  have  feen  that  the  only  feodal  found- 
ation, upon  which  newly  purchafed  land  can  poflibly  de* 
fcend  to  a  brother,  is  the  fuppofition  and  fi<Slion  of  law^ 

'  Co.  Litt.  a.  *  I  Inft.  8. 

y  Ihii*  I  Lev.  59,  ^  Sec  pag.  323  and  239- 

*  Cq.  Liic«  iio*  '1 
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that  k  defcended  from  fome  one  of  his  anceftors :  but  in 
this  cafe  as  the  immediate  anceftor  was  an  alieni  from  whom 
it  could  by  no  poflfibility  defcend,  this  ihould  deftroy  the 
fuppofition,  and  impede  the  defcent,  and  the  land  ihould  be 
inherited  ut  feudum  JlriBe  novum  s  that  is  by  none  but  the  • 
lineal  defcendants  of  the  purchafing  brother ;  and  on  failure 
of  them,  (hould  efcheat  to  the  lord  of  the  fee.  But  this 
opinion  hath  been  fince  overruled  ^:  and  it  is  now  held  for 
law,  that  the  fons  o^  an  alien  born  here,  may  inherit  to 
each  other ;  the  defcent  from  one  brother  to  another  being 
an  immediate  defcent  ^.  And  reafonably  enough  upon  the  ~ 
whole  %  for,  as  (in  common  purchafes)  the  whole  of  the  fup« 
pofed  defcent  from  indefinite  anceftors  is  but  fi£titious,  the 
law  may  as  well  fuppofe  the  requifite  anceftor  as  fuppofe  the 
re(|uiiite  defcent. 

It  is  alfo  enabled,  by  the  ftatute  1 1  &  i  iW.III.  c.  6.  that  [  251  j 
all  perfons,  being  natural-born  fubjedls  of  the  king,  may  in- 
herit and  make  their  titles  by  defcent  from  any  of  their  an«» 
ceftors  lineal  or  collateral ;  although  their  father  or  mother, 
or  other  anceftqr,  by,  from>  through,  or  under  whom  they 
derive  their  pedigrees,  were  born  out  of  the  king's  allegiance^ 
But  inconveniences  were  afterwards  apprehended,  in  cafe 
pei^fons  (hould  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exift  at  the  death  of  the  perfon  laft  feifed.  As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural-bom  fubje£t,  upon  John's 
death  without  .iflue  his  lands  will  defcend  to  Oliver  the 
younger  brother :  now»  if  afterwards  Francis  has  a  child 
born  in  England,  it  was  feared  that,  under  the  ftatute  of  king 
*  William,  this  new-born  child  might  defeat  the  eftate  of  his 
yncle  Oliver.  Wherefore  it  is  provided,  by  the  ftatute 
25  Geo.  IL  c.  39.  that  no  right  of  inheritance  fliall  accrue 
by  virtue  of  the  former  ftatute  to  any  perfons  whatfoever, 
unlefs  they  are  in  being  and  capable  to  take  as  heirs  at  the 
4eath  of  the  perfon  laft  feifed  :<«-with  an  exception  however 

?  }  Voitr.  473t    I  Lev*  59.  i  Sid.  193.  *  See  pe^*  2x5* 
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to  the  cafe^  where  lands  fhall  defcend  to  the  daughter  of  afl 
aliens  which  defcent  fhall  be  dWefted  in  favour  of  an  after- 
bom  brother^  or  the  inheritance  fliail  be  divided  with  aa 
after-bom  lifter  or  fifters,  according  to  the  ufual  rule  *  of 
defcents  by  the  commoQ  law. 

7.  Bt  attainder  alfo,  for  treafon  or  other  felony,  the  blood 
of  the  perfon  attainted  is  fo  conrupted^  as  to  be  rendered  no 
longer  inheritable* 

Great  care  muft  be  taken  to  diftinguifli  between  for- 
feiture of  lands  to  the  king^  and  this  fpecies  of  efcheat  to  the 
'  lord ;  which,  by  reafon  of  their  fimilitude  in  feme  circum- 
fiances,  and  becaufe  the  crown  is  very  frequently  the  imme- 
diate lord  of  the  fee  and  therefore  entitled  to  both,  have  been 
often  confounded- together.      Forfeiture  of  lands,  and  of 
I  *5*  3  whatever  elfe  the  offender  poffcffed,  was  the  doSrine  of  the 
old  Saxon  law%  as  a  part  of  puniibment  for  the  offence  ^ 
and  does  not  at  all  relate  to  the  feodal  fyftetn,  nor  is  the  con» 
fequence  of  any  (igniory  or  lordfliip  paramount  ^:  but,  being 
<i  prerogative  vetted  in  the  crown,   was  neither  fuperfcded 
nor  diminifhed  by  the  iatrodudipn  of  the  Norman  tenures  ; 
d  fruit  and  confequence  of  which,  efcheat  muft  undoubtedly 
be  reckoned.     Efcheat  therefore  operates  in  fubordioatiqii  to 
this  more  ahtient  and  fupertor  law  of  forfeiture. 

The  do£trine  of  efcheat  up6n  attainder,  taken  fmgly,  is 
this :  that  the  blood  of  the  tenant,  by  the  commiflion  of  any 
felony,  (under  which  denomination  all  treafons  were  formerly 
comprized  s,)  is  corrupted  and  ftained,  and  the  original  do- 
nation of  the  feud  is  thereby  detennined,  it  being  always 
granted  to  the  vafal  on  the  implied  condition  of  dtim  bitu  fi 
geJJeriU  Upon- the  thorough  demonftration  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  eftate  inftantly  falls  back' 
from  the  offender  to  the  lord  of  the  fee,  and  Ihe  inheritable 

'  See  pag.  2b3  and  %t^.  t  3  loft  I5*  Stat.  25  Sdw.  IIL  c  2. 
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quality  of  his  blood  is  extinguiflied  and  blotted  out  for  even 
In  this  fituation  the  law  of  feodal  efcheat  'was  brought  into 
England  at  the  conqueft;  and  in  general  fuperadded  to  the 
antient  law  of  forfeiture.  In  confequence  of  which  corrup- 
tion and  extinflion  of  hereditary  bloody  the  land  of  all 
felons  would  immediately  reveft  in  the  lord^  but  that  the 
fuperior  law  of  forfeiture  intervenes^  and  intercepts  it  in  it's 
paflage:  ihcafeof  treafon,  forever;  in  cafe  of  other  felony, 
for  only  a  year  and  a  day ;  after  which  time  it  goes  to  the 
lord  in  a  regular  courfe  of  efchedt*^^  as  it  would  have  done 
to  the  heir  of  the  felon  in  cafe  the  feodal  tenures  had  never 
been  introduced.  And  that  this  is  the  true  operation  and 
genuine  hiftory  of  efcheats  will  moft  evidently  appear  from 
this  incident  to  gavelkind  lands^  (which  feems  to  be  the  old 
Saxon  tenure,)  that  they  arc  in  no  cafe  fubje£l  to  efcheat  for 
£eIony,  though  they  are  liable  to  forfeiture  for  treafon*. 

As  a  confequence  of  this  doftrine  of  efcheat,  all  lands  of  [  253  ] 
inheritance  immediately  revetting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lofe  her  dower,  till  the  ftatule  1  Edw.  VI. 
€•  12.  ena£ted,  that  albeit  any  perfon  be  attainted  of  mifpri- 
(lon  of  treafon,  murder,  or  felony,  yet  his  wife  (hall  enjoy 
her  dower.  But  ftie  has  not  this  indulgence  where  the 
antient  law  of  forfeiture  operates,  for  it  is  exprefsly  provided 
by  the  ftatutc  5  &  6  Edw.  VI.  c.  1 1 .  that  the  wife  of  one 
attaint  of  high  treafon  OiM  not  be  endowed  at  all. 

Hitherto  we  have  only  fpoken  of  ettates  vetted  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  ttops ;  but  the  law  of  efcheat  purfues 
the  matter  ftill  farther.  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguiflied,  it  follows  not  only  that 
all  that  he  now  has  (hall  efcheat  from  him,  but  alfo  that  he 
fliall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farther  illuftratc  the  diftinflion  between  forfeiture 
aod  efcheat.  If  therefore  a  father  be  feifed  in  fee,  and  the 
(on  commit9  treafon  and  is  attainted,  and  then  the  father 

P  f.  Ipft.  56.  ?  Somner.  53.    Wrigkt.  Ten.  iiS. 
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dies:  here  the  land  (hall  efcheat  to  the  lord;  becaufe  the 
foDi  by  the  corruption  of  his  blood,  is  iitcapable  to  be  heir^ 
and  there  can  be  no  other  heir  during  his  life :  but  nothing 
fliall  be  forfeited  to  the  king,  for  the  fon  never  had  any  in- 
tereft  in  the  lands  to  forfeit^*  In  this  cafe  the  efcheat  ope- 
rates,, and  not  the  forfeiture ;  but  in  the  following  inftance 
the  forfeiture  works,  and  not  the  efcheat.  As  where  a  new 
felony  is  created  by  zGt  of  parliament,  and  it  is  provided  (as 
is  frequently  the  cafe)  that  it  (hall  not  extend  to  corruption 
of  blood ;  here  the  lands  of  the  felon  (hall  not  efcheat  to  the 
'  lord,  but  yet  the  profits  of  them  (hall  be  forfeited  to  the  king 
for  a  year  and  a  day,  and  fo  long  after  as  the  offender  lives  ^ 

There  is  yet  a  farther  confequence  of  the  corruption  and 
extin&ion  of  hereditary  blood,  which  is  this :  that  the  perfoa 
{254  3  attainted  (hall  not  only  be  incapable  himfelf  of  inheriting;, 
or  tranfmitting  his  own  property  by  heir(hip,  but  (hall  alfo 
obftrudl  the  defcent  of  lands  or  tenements  to  his  pofterity,  in 
all  cafes  where  they  are  obliged  to  derive  their  ti(le  through 
him  from  any  remoter  anpeftor.  The  channel^  whi^b  coo« 
veyed  the  hereditary  blood  from  his  anceftora  to  him,  is  not 
only  e^haufted  for  the  prefent,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  refinement 
upon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
fon  might  be  heir  to  hi^  grandfather,  though  the  fon  in  the 
intermediate  generation  was  guilty  of  felony  ""•  But,  by  the 
law  of  England,  a  man's  blood  is  fo  univerfally  corrupted 
by  attainder,  that  his  fons  can  neither  inherit  to  him  nor  to 
any  other  anceflor",  9t  lea(t  on  the  part  of  th^ir  attainted 
father. 

This  corruption  of  blood  cannot  be  abfolutely  removed 
f^  but  by  authority  of  parliament.    The  king  may  excufe  the 

public  punifhment  of  an  offender;  but  cannot  abolifh  the 

private  right,  which  has  accrued  or  may  accrue  to  individuals 

^  as  a  confequence  of  the  criminal's  attainder.  He  mnv  remit  a 

forfeiture,  in  which  the  intereft  of  the  crown  is  alone  con- 

k  Co.  Utt.  13.  a  Van  Leeuwen  in  2  Ftad.  31. 

^  3  Inft.  ^7*  ^  Co.  Lltt.^  391, 
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cerned :  but  he  cannot  wipe  away  the  corruption  of  blood; 
for  therein  a  third  perfon  hath  an  intereft,  the  lord  who 
claims  by  efcheat.  If  therefore  a  man  hath  a  fon^  and  is  at* 
tainted,  and  afterwards  pardoned  by  the  king  j  this  fon  can 
never  inherit  to  his  father,  or  father's  anceftors ;  becaufe  hit 
paternal  blood,  being  once  thoroughly  corrupted  by  his  fa- 
ther's attainder,  muft  continue  fo :  but  if  the  fon  had  been 
born  after  the  pardon,  he  might  inherit ;  becaufe  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new  in- 
heritable blood  to  his  after-born  children^ 

Herein  there  is  however  a  difference  between  aliens  and 
iperfons  attainted.  Of  aliens,  who  could  never  by  any  pofli- 
bility  be  heirs,  the  law  takes  no  notice :  and  therefore  we  have 
feen,  that  an  alien  elder  brother  (hall not  impede  the  cfefcent  [  2jr  J 
to  a  natural-born  younger  brother.  But  in  attainders  it  is 
otherwife :  for  if  a  man  hath  ifTue  a  fon,  and  is  attainted^ 
and  afterwards  pardoned,  and  then  hath.iflue  a  fecond  fon^ 
and  dies;  here  the* corruption  of  blood  is  not  removed  from 
the  eldeft,  and  therefore  he  cannot  be  heir ;  neither  can  the 
youngeft  be  heir,  for  he  hath  an  elder  brother  living,  of 
whom  the  law  takjcs  notice,  as  he  once  had  a  poflibility  of 
being  heir :  and  therefore  the  younger  brother  (hall  not  in<- 
herit,  but  the  land  (hall  efcheat  to  the  lord :  though  had  the 
elder  died  without  iffue  in  the  life  of  the  father,  the  younger 
ion  bom  after  the  pardon  might  well  have  inherited,  for  he  hath 
no  corruption  of  blood  p.  So  if  a  man  hath  iflue  two  fons, 
and  the  elder  in  the  lifetime  of  the  father  hath  iflue,  and  then 
is  attainted  and  executed,  and  afterwards  the  father  dies,  the 
lands  of  the  father  (hall  not  defend  to  the  younger  fon:  for 
the  iffue  of  the  elder,  which  had  once  a  poflibility  to  inherit, 
(hall  impede  the  defcentto  the  younger,  and  the  land  (hall 
efcheat  to  the  lord^.  Sir  Edward  Coke  in  this  cafe  allows% 
that  if  the  anceftor  be  attainted,  his  fons  bom  before  the  at- 
tainder may  be  heirs  to  each  other;  and  diftinguiQies  it  from 
the  cafe  of  the  fons  of  an  alien,  becaufe  in  this  cafe  the  blood 

• 

^as  inheritable  when  imparted  to  them  from  the  father:  but 

•Co.  Litt.  39i«  *1  Dyer.  48. 
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lie  xAali»6  ft 'doubt  (updn' the  principles  beforementioned^ 
^ich  are  now  overriiled^)  whether  fons^  bom  after  the  at« 
tainder,  can  inherit  to  each  other,  for  they  aever  had  an j 
'    inheritable  blood  in  thenu 

Upon  the  whole  it  appears,  that  a  perfon  attainted  is 
neither  allowed  to  retain  his  former  eftate,  nor  to  inherit  anjr 
future  one,  nor  to  tranfmit  any  inheritance  to  his  ifliie,  either 
itiimediately  from  himfelf>or  mediately  through  himfelf  from 
any  remoter  anceitor ;  for  his  inheritable  blood,  which  it 
neceflary  either  to  hold,  to  take,  or  to  tranfmit  any  feodal 
property,  is  blotted  out,  corrupted, .  and  cxtiinguifbed  for 
crer :  the  confequence  of  which  is,  that  >eftate8  thus  impeded 
in  their  defcent,  refult  back  and  efcheat  to  the  lord. 

{  2^6  ^  This  corruption  of  bloody  thus  ariGng  from  feodal  princi* 
pies,  but j)erhaps  extended  farther  than  even  thofe  principles 
will  warrant,  has  been  long  looked  upon  as  a  peculiar  hard- 
ilbip :  becaufe  the-  oppreilive  parts  of  the  feodal  tenures  be* 
ing  now  in  general  abolifhed,  it  feems  unreafonable  to  re^ 
fcrve  one  of  their  moll  inequitable  confequences  ;  namely, 
that  the  children  ihould  not  only  be  reduced  to  prefent  po- 
verty, (which,  however  fevere,  is  fufficiently  juftified  upon 
reafons  of  public  policy,)  but  alfo  be  laid  under  future  diffi*-' 
culties  of  inheritance,  on  account  of  the  guilt  of  their  an* 
ceflors.  And  therefore  in  mod  (if  not  all)  of  the  new  felo* 
nies  created  by  parliament  fmce  the  reign  of  Henry  the  eighth, 
it  is  declared  that  they  ihall  not  extend  to  any  corruption  of 
blood  :  and  by  the  ftatute  7  Ann.  c.  21.  (the  operation  of 
which  is  poflponcd  by  tlie  ftatute  17  Geo.  II.  c.  39.)  it  is 
cnaQed,  that,  after  the  death  of  the  late  pretender,  and  his 
fons,  no  attainder  for  treafon  {hall  extend  to  the  difinheriting 
any  heir,  nor  the  prejudice  of  any  perfon,  other  than  the  of- 
fender himfelf:  which  proviGons  have  indeed  carried  the  re- 
medy farther,  than  was  required  by  the  hardQiip  above  com- 
plained of;  which  is  only  the  future  obftruflion  of  defcents, 
where  the  pedigree  happens  to  be  deduced  through  the  bloo4 
of  an  attainted  anceftor. 

•  I  Hal,  P.  C.  357, 
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Before  I  conclude  this  head,  of  efcheat^  I  muft  men- 
tion  one  fingular  inftance  in  which  lands  held  in  fee-fimple 
are  not  liable  to  efcheat  to  the  lord,  even  when  their  owner 
i$  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  cafe  of  a  corporation ;  for  if  that  comes  by  an j^ 
Jiccid^nt  to  be  ittflblved,  the  donor  or  his  heirs  (hall  have 
the  land  again  in  roverfion,  and  not  the  lord  by  efcheat  1 
which  is  perhaps  the  only  inftance  where  a  reverfion  can  be 
expectant  on  a  grant  in  fee-fimple  abfolute.  But  the  law, 
we  are  told%  doth  tacitly  annex  a  condition  to  ^very  fuch 
gift  or  grant,  that  if  the  corporation  be  diflblved,  the  donof 
or  grantor  (hall  re-enter ;  for  the  caufe  of  the  gift  or  grant 
faileth.  This  is  indeed  founded  upon  the  felf-fame  principle  [  257  ] 
as  the  law  of  efcheat :  the  h^irs  of  the  donor  being  only  fub- 
ftituted  inftead  of  the  chief  lord  of  the  fee  :  which  was  for- 
merly very  frequently  the  cafe  in  fubinfeudations,  or  aliena- 
tions of  lands  by  a  vafal  to  be  holden  as  of  himfelf ;  till  that 
pra£lice  was  reftrained  by  the  ftatute  of  quia  emptor es<^  18 
£dw.  L  ft.  I.  to  which  this  very  fingular  inftance  ftill  in 
fome  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcent, 
which,  not  being  produAive  of  any  efcheat,  is  not  ftriftly  re- 
ducible to  this  head,  and  yet  muft  not  be  pafled  over  in  filence. 
It  is  enafted  by  the  ftatute  11  &  xa  Will.  III.  c.  4.  (3) 
that  every  papift  who  (hall  not  abjure  the  errors  of  his  reli- 
gion by  taking  the  oaths  to  the  government,  and  making  the 
declaration  againft  tranfubftantiation,  within  fix  months  after 
he  has  attained  the  age  of  eighteen  years,  (hall  be  incapable 
of  inheriting,  or  taking,  by  defcent,  as  well  as  purchafe,  any 

'  Co.  Litt.  13* 
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(3  )  This  ad  was  repealed  by  the  18  Geo.  III.  c.  6.  fo  far  as  to 
permit  fuch  Roman  catholics  to  inherit  real  property,  as  would 
take  the  oath  of  allegiance  prefcribed  in  the  ftatute  ;  which  is  the 
fame  oath  that  is  direded  to  be  taken  by  the  31  Geo.  III.  c.  32  ; 
which  has  repealed  all  the  other  odious  reftridUons  upon  thofe  who 
profefs  the  Roman  catholic  religion. 
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leal  eftates  whatfoerer ;  and  his  next  of  kin  being  a  proteft* 
aint,  (hall  hold  them  to  his  own  ufe  till  fuch  time  as  hd 
complies  with  the  terms  impofed  by  the  ^Gt,  This  incapacity 
is  merely  perfonal ;  it  affe£ls  himfelf  only,  and  does  not  de« 
firoy  the  inheritable  quality  of  his  blood,  fo  as  to  impede  the 
defcent  to  others  of  his  kindred.  In  like  manner  as,  even  in 
the  times  of  popery,  one  who  entered  into  religion  and  be- 
came a  monk  profefTed  was^  incapable  of  inheriting  lands^ 
both  in  our  own  ^  and  the  foedal  law ;  eo  quod  defiit  ejfe  nulet 
ticuH  qulfoBus  eJLtmles  Chrtfli  i  nee  heneficium  pertinet  ad  eum 
fid  non  debet  gerere  vfficium^.  But  yet  he  was  accounted  only 
dwliter  martuus\  he  did  not  impede  the  defcent  to  others, 
but  the  next  heir  was  entitled  to  his  or  his  anceftor's  eftate. 

• 

These  are  the  feveral  deficiencies  of  hereditary  bloody 
recognized  by  the  law  of  England;  which,  fo  often  as. they 
happen,  occafion  lands  to  cfcheat  to  the  original  proprietary 
or  lord. 

•  Ct«  Lite*  i|t«  T  a  Ftad,  2i« 
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CHAPTIH    THE    SIXTEENTH. 


OF    TITLE    BY    OCCUPANCY. 


OCCUPANCY  IS  the  taking  poffcffiod  of  thofc  things, 
which  before  belonged  to  nobody.  This,  as  we  have 
feen*,  is  the  true  ground  and  foundation  of  all  property,  of 
of  holding  thofe  things  in  fevetalty,  which  by  the  law  of 
nature,  unqualified  by  that  of  fociety,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownerfliip  ihould  have  an  owner,  natural  reafoa 
fiiggefted,  that  he  who  could  firfl;  declare  his  intention  of 
appropriating  any  thing  to  his  own  ufe,  and,  in  confequence 
of  fuch  intention,  aAually  took  it  into  pofleflion,  (hould 
thereby  gain  the  abfolute  property  of  it  i  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  laws  of  Rome'', 
quod  nullms  efly  id  ratione  naiurali  occupanti  conceditur^ 

This  right  of  occupancy,  fo  far  as  it  concerns  real  pro- 
perty^ (for  of  perfonal  chattels  I  am  not  in  this  place  to 
fpeak,)  hath  been  confined  by  the  laws  of  England  within  a 
Very  narrow  compafs ;  and  was  extended  only  to  a  fingle  in- 
ftance  :  namely,  where  a  man  was  tenant  pur  auter  viV,  or 
had  an  eftate  granted  to  himfelf  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  and  died  during  the  life  of 
€e/iuy  que  viV,  or  him  by  whofe  life  it  was  holden :  in  this  cafe  he, 
that  could  firft  enter  on  the  land,  might  lawfully  retain  the 
<  pofleifion  (b  long  as  ce/luy  que  vie  lived,  by  right  of  occupancy  ^. 

*  See  pag.  3  &  8.  f  Co.  Lltt  4Z« 

?  Ff,  41.  I.  J, 

This 
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This  fcems  to  have  been  recurring  to  firft  principleSy  and 
calling  in  the  law  of  nature  to  afcertain  the  property  of  the 
land,  when  left  without  a  legal' owner.  For  it  did  not  revert 
to  the  grantor,  though  it  formerly*'  wa3  fuppofed  fo  to  do;  for 
he  had  parted  with  all  his  intereft,  fo  long  as  cejhj  que  vie 
lived :  it  did  not  efcheat  to  the  lord^of  the  fee;  for  ail 
cfcheats  muft  be  of  the  abfolute  entire  fee,  and  not  of  anj 
particular  eftate  carved  out  of  it :  much  lefs  of  fo  minute 
a  remnant  as  this :  it  did  not  belong  to  the  grantee ;  for 
he  was  dead:  it  did  not  defcend  to  his  heirs;  for  there 
were  no  words  of  inheritance  in  the  grant :  nor  could  it 
Tcft  in  his  executors;  for  no  executors  could  fucceed  to 
a  freehold.  Belonging  therefore  to  nobody,  like  the  Ime* 
r^tasjc^^ens  of  t)ie  Romans,  the  l%w  left  it  open  to  be  feifed 
and  appropriated  by  the  firH  perfon  that  could  cuter  upon  it^ 
during  the  life  of  ce/luj  qui  vie,  under  the  name  of  an  ogcu« 
pant*  ]Put  there  was  no  right  of  occupancy  allowed,  where 
the  king  had  the  reverfion  of  the  bnds;  fqr  the  reverfioner 
hath  an  equal  right  with  any  other  man  to  enter  upon  the  va- 
cant pofleflion,  and  where  the  king's  |itle  and  a  fubjefl's  con^ 
cur,  the  king's  fhall  be  always  preferred :  againft  t)ie  king 
tjierefore  there  could  be  no  prior  occupant,  becaufe  nullum 
titnpus  occurrit  regi^*  And^  even  in  the  cafe  of  a  fubje£l,  had 
the  eftate  pur  auter  vie  been  granted  to  a  man  and  his  heirs 
during  the  life  of  ceftuy  que  vie,  there  the  heir  might,  and 
ftill  may,  enter  and  hold  pofleflion,  and  is  called  in  law  a 
J^cial  occupMnt :  as  having  a  fpecial  exdufive  right,  by  the 
terms  of  the  original  grant,  to  enter  upon  and  occupy  this 
haereJitas  jacens,  during  the  refidue  of  the  eftate  granted  : 
though  fome  have  thought  him  fo  called  with  no  very  great 
propriety^ ;  and  that  fuch  eftate  is  rather  a  defcendible  free- 
hold* But  the  title  of  common  occupancy  is  now  reduced 
almoft  to  nothing  by  two  ftatutes :  the  one  29  Car.  U.  c.  3. 
whith  ena^s  (according  to  the  antient  rule  of  law  <)  that 

*  Brad.  /.  ft'  f .  9.  /•  4*  /'*•  3*  t,  9«  §  4.         '  Vaagh.  lor. 
JWt.  /.  3.  r.  I2.  §  6.  /.  5r  c,  5.  §  15.  B  Braa.  iM.    FleL  'M4m 

•Co.  Litt.  41. 
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where  there  is  no  fpecial  occupant  ( 1 ),  in  whom  the  eftatc  may 

veft,  the  tenant  pur  autir  vie  may  dcvife  it  by  will,  or  it  (hall^ 

go  to  the  executors  or  adminiilrators  and  be  afLts  in  their 

hands  for  payment  of  debts :  tht  other  that  of  1 4  Geo.  II.  [  260  ] 

c.  20.  which  ena&Sy  that  the  furplus  uf  fuch  elUtt  purauter 

vify  after  payment  of  debts,  ihall  go  in  a  courfe  of  diftribu- 

tion  like  a  chattel  intercft. 

By  thefe  two  ftatutes  the  title  of  common  occupancy  is  ut- 
terly exttn£l  and  abolifhed :  though  that  oi  fpecial  occupancy^ 
by  the  heir  at  law,  continues  to  this  day ;  fuch  heir  being 
held  to  fucceed  to  the  ancellor's  edate,  not  by  defcentj  for 
then  he  mud  take  an  eftate  of  inheritance,  but  as  an  occu- 
pant  fpecially  marked  out  and  app^int^d  by  the  original  grant. 
But,  as  before  the  ftatutes  there  could  no  common  occupancy 
be  had  of  incorporeal  hereditaments,  as  of  rents,  tithes,  advow- 
ibns,  commons,  or  the  like  >,  (becaufe,  with  refpedi  to  them, 
there  could  be  no  adual  entry  made,  or  corporal  feifin  had  ; 
and  therefore  by  the  death  of  the  grantee  pur  outer  vie  a  grant 
of  fuch  hereditaments  was  entirely  determined,)  fo  now,  I 
appiehcndy  notwithftanding  thefe  ftatutes,  fuch  grant  would 
be  determined  likewife;  and  the  hereditaments  would  not  be 
devifable,  nor  veft  in  the  executors,  nor  go  in  a  courfe  of 
diftribution.  For  thefe  ftatutes  muft  not  be  conftrued  fo  as 
to  create  any  new  eftate,  or  keep  that  alive  which  by  the 
common  law  was  determined,  and  thereby  to  defer  the  gran- 
tor's reverfion ;  but  merely  to  difpofe  of  an  intereft  in  being, 
to  which  by  law  there  was  no  owner,  and  which  therefore 
was  left  open  to  the  firft  occupant  ( 2).  When  there  is  a  refidue 

>  Co*  Lite.  41.     Vaughf  101. 


( 1 )  That  is,  where  it  is  not  granted  to  a  man  and  hij  heirs. 

(2 )  Lord-kccperHarcourt  has  declared, there  is  no  difference fince 
the  29  Car.II.  c.  3.  between  a  grant  of  corporeal  and  incorporeal  he- 
reditaments/z/r  auter  vie;  for  by  that  ftatute  eyerytH^U  pur  outer 
vie  is  made  devifable,  and  if  not  devifed,  it  (hall  be  afTcts  in  the  hands 
of  the  heir,  if  limited  to  the  heir ;  if  not  limited  to  the  heir,  it  (hall 
go  to  the  executors  or  adminiilrators  of  the  j^rantee,  apd  'be 

Vol.  II»  X  afHts 
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left,  the  (tatutes  give  it  to  the  executors  and  adminiflrators, 
inftead  of  the  firft  occupant^  but  they  will  not  create  a  refidae, 
on  purpofe  to  give  it  to  either  K  They  only  meant  to  provide 
an  appointed  inftead  of  a  cafual^  a  certain  inftead  of  an  uncer- 
tain, owner  of  lands  which  before  were  nobody's ;  and  thereby 
to  fupply  this  ca/ui  omijfusy  and  render  the  difpofition  of  law  ia 
all  refpeds  entirely  uniform :  this  being  the  only  inftance 
yrhereia  a  title  to  a  real  eftate  could  ev($r  be  acquired  by 
occupancy. 

£  261  ]  This,  I  fey,  was  the  only  inftance  \  for  I  think  there  can 
be  no  other  cafe  devifed,  wherein  there  is  not  fome  owner  of 
the  land  appointed  by  the  law.  In  the  cafe  of  a  fble  corpo- 
ration, as  a  parfon  of  a  church,  when  he  dies  or  refignS| 
though  there  is  no  oBual  owner  of  the  land  till  a  fucceflbr  be 
appointed,  yet  there  is  a  iegat^  potential  owoeHhip,  fubfiftiog 
in  contemplation  of  law  \  and  when  the  fucceflbr  is  appointed, 
his  appointment  (hall  have  a  retrofpe&  and  relation  back- 
wards, fb  as  to  entitle  him  to  all  the  profits  from  the  inftant 
that  the  vacancy  commenced.  And,  in  all  other  inftances^ 
when  the  tenant  dies  inteftate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  the  common  'courfe  of  defcents,  there 
the  law  vefts  an  ownerfliip  i|i  the  king,  or  in  the  fubordina|;e 
lord  of  the  fcc^  by  efcheat^ 

'  But  fee  DOW  the  ftatiite  5  Geo.  III.  other  incorporeil  hereditaments,  as  (oo(| 

c  17*  which  makes  leaics  for  one,  two,  and  efie£lual  to  all  intents  and  purftfet  ^ 

or  three  lives  by  ecclefiafiical  perfoBs  or  leafci  of  corporeal  pofleflioni. 
^nj  eUmtfynary  corporation  of  tithef  qr 


aflets  in  their  hands ;  and  the  ftatute  in  the  cafe  of  rents  and  other 
incorporeal  hereditaments,  does  not  enlarge,  but  only  preferve 
the  eftate  of  the  grantee.  3  P.  Wmt.  264.  In  p.  113,  emte^  it  i^ 
faid,  that  an  eftate  pwr  outer  vie  cannot  be  entailed  ;  yet  if  fud^ 
fin  eftate  be  limited  to  A  in  tail,  with  remainjier  to  Et,  thefe  limit* 
ations  are  defign^tions  of  the  perfons  who  (haU  take  as  fpecial 
occupants  ;  but  any  alienation  of  the  quqfi  tenant  in  tai)  will  ba^ 
the  ihtereft  of  him  in  rjcmainder.  See  3  Co:f  P.  Wms.  2664  and 
6  7*.  R.  :?93.  where  it  appears  to  have  been  the  opinion  of  lord 
Northington  and  lord  Kenyon  that  the  tenant  in  tail  of  an  eftate 
f^r  outer  vif  may  bar  the  remainders  over  by  his  will  alone. 

^'    '  '"     '    "      §9 
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So  Mo  in  fome  cafes^  where  the  laws  of  other  nations  give 
a  rigkt  by  occupancy!  as  in  lands  newly  created,  by  the  rifing 
of  an  ifland  in  the  fea  or  in  a  river,  or  by  the  alluvion  or  de* 
religion  of  the  waters;  in  thefe  inftances  the  law  of  England 
^fligns  them  an  immediate  owner^  For  Brafton  tells  us  ^^  that 
if  an  ifland  arife  in  the  middle  of  a  river,  it  belongs  in  com- 
mon to  thofe  who  have  lands  on  each  fide  thereof  ^  but  if  it  be 
nearer  to  one  bank  than  the  other,  it  belongs  only  to  him  who 
is  proprietor  of  the  neared  fhore :  which  is  agreeable  to,  and 
probably  copied  from,  the  civil  law  ^.  Yet  this  fcems  only 
to  be  reafonable,  where  the  foil  of  the  river  is  equally  divided 
'  between  the  owners  of  (he  oppoGte  (Iiores :  for  if  the  whole 
foil  is  the  freehold  of  any  one  man,  as  it  ufually  is  whenever  a 
feveral  fifhery  is  claimed ',  there  it  feems  juft  (and  fo  is  the 
conftant  pradice}  that  the  eyotts  or  little  iflands,  arifing  in  any 
part  of  the  river,  (hall  be  the  property  of  him  who  owneth 
^he  pifcary  and  the  foil.  However,  in  cafe  a  new  ifland  rife 
in  the  fea^  though  the  civil  law  gives  it  to  the  firft  occupant.*", 
yet  ours  gives  it  to  the  king  °.  And  as  to  lands  gained  from 
the  fea,  either  by  aliuvion^  by  the  wafliing  up  of  fand  and  [  %62  ] 
earth,  fo  as  in  time  to  make  terra  firma ;  or  by  dereliRion^  as 
when  the  fea  (brinks  back  below  the  ufual  watermark }  in 
thtfe  cafes  the  law  is  held  to  be,  that  if  this  gain  be  .by  little 
and  little,  by  fmall  and  imperceptible  degrees,  it  fhall  go  to 
|he  owner  of  the  land  adjoining  ^.  For  dt  minimis  non  curat 
lex :  and,  befidcs,  thefe  owners,  being  often  loff rs  by  the 
breaking  in  of  the  fea,  or  at  charges  to  keep  it  out,  this  pof- 
^le  gain  is  therefore  a  reciprocal  confideration  for  fuch  pof* 
fible  charge  or  lofs.  But,  if  the  alluvion  ox  dereli£lioji  be 
fudden  and  confiderable,  in  this  cafe  it  belongs  to  the  king ; 
for,  as  the  king  is  lord  of  the  fea,  and  fo  owner  of  tKe  foil 
while  it  is  covered  with  water,  it  is  but  reafonable  he  {houl4 
have  the  foil,  when  the  water  has  left  it  dry  p.  So  that  the 
quantity  of  ground  gained,  and  the  time  during  which  it  is 

^  /.  1.  c.  %t  ^  Braa.  /.  %,  t,  a.    Callii  of  fewcri. 

^  SnJI.  z.  I.  ^2.  ax« 

A  Salk.  637.    Seaptfk  30.  "  1  Roil.  Abr.  170*  Dyer*  3t6* 

*  ffijl.  1.  X,  jg.  9  Callii.  14,  28, 

3^  ^  -  .  gaining! 
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gaining,  ire  what  make  it  either  the  king's,  or  the  fubje£t's 
propcTtj.  tn  the  fame  manner  if  a  river,  running  between 
two  lord  (hips,  by  degrees  gains  upon  the  one,  and  thereby 
leaves  the  other  dry  ;  the  owner  who  lofes  his  ground  thoa 
imperceptibly  has  no  remedy :  but  if  the  courfe  of  the  river 
be  changed  by  a  fudden  and  violent  flood,  or  other  hafty 
means,  and  thereby  a  man  lofes  his  ground,  it  is  faid  that 
he  {hall  have  what  the  river  has  left  in  any  other  place,  as  a 
recompence  for  this  fudden  lofs  ^*  And  this  law  of  alluvions 
«nd  derelidions,  with  regard  to  riverst  is  nearly  the  fame  in 
the  imperial  law ' ;  from  whence  indeed  thofe  our  determina- 
tions feem  to  have  been  drawn  and  adopted :  but  we  ourfelves, 
as  iflanders,  have  applied  them  to  marine  increafes;  and  have 
given  our  fovereign  the  prerogative  he  enjoys,  as  well  upon 
the  particular  reafons  before-mentioned,  as  upon  this  other 
general  ground  of  prerogative,  which  was  formerly  remarked*, 
that  whatever  hath  no  other  owner  is  veiled  by  law  in  the 
king. 

4  Calllt.  %%.  ■  See  Vol.  L  pag.  29a. 

'  Infi,  2.  I.  20,  %iy  22,  23>  24. 
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CHAPTER    THE    SEVENTEENTH. 


OF    TITLE    BY    PRESCRIPTION. 


A  Third  method  of  acquiring  real  property  by  pur- 
chafe  is  that  hj  prefiription  ;  as  when  a  man  canfliew 
no  other  title  to  what  he  claims,  than  that  hCf  and  thofe 
under  whom  he  claims,  have  immemorially  ufcd  to  enjoy  it. 
Concerning  cuftoms,  or  immemorial  ufages,  in  general, 
with  the  feveral  requiCtes  and  rules  to  be  obferved,  in  order 
to  prove  their  exidence  and  Talidity,  we  inquired  at  large  in 
the  preceding  part  of  thefe  commentaries  *•  At  prefent  there- 
fore  I  (hall  only,  firft,  diftinguifli  between  cufiornj  ftriAly 
taken,  and  prefcripHon :  and  then  (hew,  what  fort  of  things 
may  be  prefcribed  for* 

Am),  firft,  the  diftin£lion  between  cuftom  and  prefcription 
is  this ;  that  cuftom  is  properly  a  local  ufage*  and  not  an« 
nexed  to  any  per/on  ;  fuch  as  a  cuftom  in  the  manor  of  Dale 
that  lands  (hall  defccnd  to  the  youngeft  fon :  prefcription  it 
merely  a  perfonal  ufage ;  as,  that  Sempronius  and  his  ancef- 
tors,  or  thofe  whofe  eftate  he  hath,  hare  ufcd  time  out  of 
mind  to  have  fuch  an  advantage  or  privilege  ^«  Ad  for  ex« 
ample  \  if  there  be  a  ufage  in  the  pariih  of  Dale,  that  all  the 
inhabitants  of  that  parifh  may  dance  on  a  cettain  clofe,  at 
all  times;  ^for  their  recreation  (which  is  held*  to  be  a  law- 
ful ufage) ;  tjiis  is  ftri£lly  a  cuftom,  for  it  is  applied  to  the 
place  in  general,  and  not  to  any  particular /^i^/x/:  but  if  the 

•  Set  Vol.  I.  ft;.  75i  fiff.  ^  Co.  Litt.  113.  «  i  Lev.  176* 

Z  3  tenant. 
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tenant,  who  is  feifed  of  the  manor  of  Dale  in  fee,  alleges 
that  he  and  his  anceftors»  or  all  chofe  whofe  eftate  be  hath  in 
the  faid  manor9  have  ufed  time  out  of  mind  to  have  common 
of  pafture  in  fuch  a  clofe,  this  is  properly  called  a  prefcrip- 
tion  ;  for  this  is  a  tt(age  annexed  to  the  per/on  of  the  owner 
of  this  eftate*  All  pnfcription  muft  be  either  in  a  man  and 
his  anceftorsy  or  in  a  man  and  thofe  who&  eftate  he  hath  '^ : 
which  laft  is  called  prefcribing  in  a  que  tjlate.  And  formerly 
a  man  might,  by  the  common  law,  have  prefcribed  for  a 
right  which  had  been  enjoyed  by  his  anceftors  or  predeceflbrs 
at  any  diftance  of  time,  though  his  or  their  enjoyment  of  it 
bad  been  fufpended  *  for  an  indefinite  feries  of  years.  But 
by  ihe  ftatute  of  limitations,  32  Hen.  VIII.  c.  a.  it  is  en* 
a£ted,  that  no  perfon  (ball  make  any  prefcription  by  the 
fcifin  or  poflcf&on  of  his  anceftor  or  predeccflbr,  unlefs  fuch 
ieifin  or  pofleflion  hath  been  within  threefcore  years  nent  be- 
fore fuch  prefcription  made  ^ 

Secondly,  as  to  the  ftveral  fpccies  of  things  which  may, 
or  may  not,  be  prefcribed  for  :  we  may,  in  the  firft  place, 
obferve,  that  nothing  but  incorporeal  hereditaments  can  be 
claimed  by  prefcription ;  as  a  right  of  way,  a  common,  {5V.i 
but  that  no  prefcription  can  give  a  title  to  lands,  and  other 
corporeal  fubftances,  of  which  more  certain  evidence  may  be 
had  s.  For  a  man  (hall  not  be  faid  to  prefcribe,  that  he  and  his 
anceftors  have  immemorially  ufed  to  hold  the  caftJe  of  Arun- 
del :  for  this  is  clearly  another  fort  of  title ;  a  title  by  corpo- 
ral feifin  and  inheritance,  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  than  that  of  prefcription. 
But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prefcribe ;  for  of  thefe  there  is  no  corporal 
feifin,  the  enjoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  them  can  depend  on  nothing  elfe 
but  immemorial  ufage.      2.  A  prefcription  muft  always  be 

<4Rcp.  3X.  of  ij/«ftf/iff  i  (Tf,  4<-  J..3O  ioJcaJW 

<  Co.  L>tc  113.  betaufe  a  many  that  gaina  a  title  by  ^ tc 

^This  title,  of  prefcription,  wat  well  fcripuoa,  may  be  faid  »/»  rm  ufvt* 
known  in  the  Roman  (aw  by  the  naist        '  Dr.  &  Si,  dial.  1.  it  t.  finch*  13a. 
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laid  in  him  that  u  tenant  of  the  fee.  A  tenant  for  life^  for 
years,  at  will,  or  a  copyholder,  cannot  prcfcribe,  by  reafon 
of  the  imbecilit]f  of  their  eftates  ^. '  For,  as  prefcription  is 
ufage  beyond  time  of  memory,  it  is  abfurd  that  they  (hould 
pretend  to  prefcribe  for  any  thing,  whofe  eftates  commenced 
urithin  the  remembrance  of  man.  And  therefore  the  copyholder 
tnuft  prefcribe  under  cover  of  his  lord's  eftate,  and  the  te- 
nant for  life  under  cover  of  the  tenant  in  fee-fimple.  As, 
if  tenant  for  life  of  a  manor  would  prefcribe  for  a  right  o£. 
Common  as  appurtenant  to  the  fame,  he  muft  prefcribe  under 
coyer  of  the  tenant  in  fee-fimple ;  and  muft  plead  that  John 
Stiles  and  his  anceftors  had  immemorially  ufed  to  have  this 
right  of  common,  appurtenant  to  the  faid  manor^  and  that  John 
Stiles  demifed  the  faid  manor,  with  it's  appurtenances,  to  him 
the  faid  tenant  for  life*  3.  A  prefcription  cannot  be  for  a 
thing  which  cannot  be  raifed  by  grant*  For  the  law  allows 
prefcription  only  in  fupply  of  the  lofs  of  a  grant,  and  there- 
fore every  prefcription  prefuppofes  a  grant  to  have  exifted. 
Thus  the  lord  of  a  manor  cannot  prefcribe  to  raife  a  tax  or  toll 
upon  ftrangers ;  for,  as  fuch  claim  could  never  have  been 
good  by  any  grant,  it  (hall  not  be  good  by  prefcription  K 
4*  A  fourth  rule  is,  that  what  is  to  arife  by  matter  of  record 
cannot  be  prefcribed  for,  but  muft  be  claimed  by  grant,  en- 
tered <5n  record  ;  fuch  as,  for  iifftance,  the  royal  franchifes 
of  deodands,  felons!  goods,  and  the  like.  Thefe,  not  being 
forfeited  till  the  matter  on  which  they  arife  is  found  by  the 
inquifition  of  a  jury,  and  fo  made  a  matter  of  record,  the  (br- 
feiture  itfelf  cannot  be  claimed  by  any  inferior  title.  But  the 
Iranchifes  of  treafure-trove,  waifs,  eftrays,  and  the  like,  may 
be  claimed  by  prefcription  ;  for  they  arife  from  private  con- 
tingencies, and  not  from  any  matter  of  record  K  5.  Among 
things  incorporeal,  which  may  be  claimed  by  prefcription,  a 
diftinfiion  muft  be  made  with  regard  to  the  manner  of  pre- 
fcribing ;  that  is,  whether  a  man  (hall  prefcribe  in  a  qut  iflatg, 
or  in  himfelf  and  his  anceftors.  For,  if  a  manprefcribes  in  a  que 
eftate  (that  is,  in  him  feif  and  thofe  whofe  eftate  he  hold8),nothing 

^  4  Rep.  ji,  3«.  •  I  Ventr.  387,  *  Co.  Litt,  114. 
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is  claimable  by  this  prefcription,  but  fuch  things  as  are  inci- 
dent, appendant,  or  appurtenant  to  lands ;  for  it  would  be  ab- 
furd  to  claim  any  thing  as  the  confequence,  or  appendix,  of 
an  eftatc,  with  which  the  thing  claimed  has  no  connexion  : 
but,  if  he  prefcribes  in  himfelf  and  his  anceftors,  he  may 
prefcribe  for  any  thing  whatfoever  that  lies  in  grapt ;  not 
only  things  that  are  appurtenant,  but  alfo  fuch  as  may  be  in 
grofs  ^  Therefore  a  man  may  prefcribe,  that  be,  and  thofe 
whofe  eftate  he  hath  in  the  manor  of  Dale,  have  ufed  to  hold 
the  advowfon  of  Dale,  as  appendant  to  that  manor  :  but,  if 
the  advowfon  be  a  diftin£i  inheritance,  and  not  appendant^ 
then  he  can  only  prefcribe  in  his  anceftors.  So  alfo  a  man 
may  prefcribe  in  a  que  eftate  for  a  common  appurtenant  to  a 
manor ;  but,  if  he  would  prefcribe  for  a  common  in  grrfs^  he 
muft  prefcribe  in  himfelf  and  his  anceftors.  6.  Laftly,  wc 
may  obfcrve,  that  eftjftes  gained  by  prefcription  are  not,  of 
courfc,  dffceiidible  to  the  heirs  general,  like  other  purchafed 
cftates,  hut  arp  an  exception  to  the  rule.  For,  properly 
fpeaking,  the  prefcription  is  rather  to  be  confidercd  as  an 
evidence  of  a  fdrmer  acquifition,  than  as  an  acquifition  d€ 
novo :  and  therefore,  if  a  man  prefcribes  for  a  right  of  way 
in  himfelf  and  his  anceftors,  it  will  defcend  only  to  the 
blood  of  that  line  of  anceftors  in  whom  he  fo  prefcribes ; 
the  prefcription  in  this  cafe  being  indeed  a  fpecies  of  defcent. 
But,  if  he  prefcribes  for  it  in  a  que  eftatey  it  will  follow  the 
nature  of  that  eftate  in  which  the  prefcription  is  laid|  and  be 
inheritiible  in  the  fame  manner,  whether  that  were  acquired 
by  dcfcent  or  purchafe  \  for  every  acceflbry  followeth  the  na- 
ture of  it's  principal. 

1  Litt  §  iS}.    Fiaeh.  L.  104* 
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OF    TITLE   BY   FORFEITURE. 


FORFEITURE  is  a  punlflimcnt  annexed  by  law  to 
fome  illegal  a£l,  or  negligence,  in  the  owner  of  lands, 
tenements,  or  hereditaments :  whereby  he  lofcs  all  his  intereft 
therein,  and  they  go  to  the  party  injured,  as  a  recompence  for  > 
the  wrong  which  cither  he  alooCy  or  the  public  together  with 
himfelf^  hath  fuftained. 

Lands^  tenements,  and  hereditaments,  may  be  forfeited 
In  various  degrees  and  by  various  means :  i.  By  crimes  and 
mifdemefnors.  2.  By  alienation  contrary  to  law,  3.  By 
non-prefentation  to  a  benefice,  when  the  forfeiture  is  deno- 
minated a  lapfe.  4.  By  fimony.  5.  By  non-performanc6 . 
of  conditions.  6.  By  wafte.  7.  By  breach  of  copyhold 
Cttftoms.     8.  By  bankruptcy, 

I.  The  foundation  and  juftice  of  forfeitures  for  crimes  and 
mifdemefnors^  and  the  feverai  degrees  of  thofe  forfeitures,  pro- 
portioned to  the  feverai  offences,  have  been  hinted  at  in  the 
preceding  volume  * ;  but  will  be  more  properly  conlidered, 
and  more  at  large,  in  the  fourth  book  of  thefe  commentaries. 
At  prefent  I  (hall  only  obfcrve  in  general,  that  the  offencea' 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  following  fix  :  t.  Treafon.  1.  Fe* 
lony.  3.  Mifprifion  of  treafon.  ^.Praemunire.  5,  Drawing 
a  weapon  on  a  judge,  or  ftriking  any  one  iu  the  prefcnce  oi 

*  Volt  1.  pa|.  3199. 
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the  king's  principal  courts  of  juftice.  6.  Popilh  recnfancyg 
or  non-obfervance  of  certain  laws  ena£led  in  reltraint  of  pa<« 
pills.  But  at  what  time  they  fererally  commence,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  referred  as  the  objeA  of  our  future  inquiries. 

n.  Lands  and  tenements  may  be  forfeited  by  alienation f 
or  conveying  them  to  another,  contrary  to  law.  This  is 
cither  alienation  in  mortmain^  alienation  to  an  aJieng  or  almi- 
ation  by  particular  tenants ;  in  the  two  former  of  which  cafes 
the  forfeiture  arifes  from  the  incapacity  of  the  alienee  to  takCf 
in  the  latter  from  the  incapacity  of  the  alienor  to  granu 

I.  Alienation  iii  mcrtfHairtf  inntoftua  tnanu^  is  an  aliexi« 
ation  of  lands  or  tenements  to  any  corporatioui  fole  or  ag<< 
gregate,  ecclefiaftical  or  temporal.  But  ttiefe  purchafei 
having  been  chiefly  made  by  religious  houfes,  in  confequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occafioned  the  general  appellation  of  mort- 
main to  be  applied  to  fuch  alienations  ^,  and  the  religious 
lioufes  themfelves  to  be  principally  confidered  informing  the 
ftatutes  of  mortmain ;  in  deducing  the  hiftory  of  which 
ftatutes,  it  will  be  matter  of  curiofity  to  obferve  the  great 
addrefs  and  fubtle  contrivance  of  the  ecclefiaftics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
fucceflive  parliaments  have  purfued  them  through  all.  their 
fineiOes :  how  new  remedies  were  (till  the  parents  of  new 
evafions ;  till  the  legiflature  at  laft,  though  with  difficulty, 
hath  obtained  a  decifive  vidory. 

Bt  the  common  law  any  man  might  difpole  of  his  land« 
to  any  other  private  man  at  his  own  difcretion,  efpecially 
when  the  feodal  reftraints  of  alienation  were  worn  away. 
Yet  in  confequence  of  thefe  it  was  always,  and  is  ftill, 
neceflary  ^,  for  corporations  to  have  a  licence  in  mortmaii^ 
from  the  crown,  to  enable  them  to  purchs^fe  lands ;  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un-* 

^  to  Vol.  I..m'479«  *  ^-  ^*  ^'  "«' 
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lefs  by  his  own  confent,  to  lofe  his  privileger  of  efcheats  and 
other  feodal  profits,  by  the  veiling  of  lands  in  tenants  that 
can  never  be  attainted  or  die.  And  fuch  licences  of  mortmain 
fcem  to  have  been  neceflary  among  the  Saxons^  above  fixtjr 
years  before  the  Norman  conqueft  '•     But,  befi^es  this  ge* 
neral  licence  from  the  king,  as  lord  paramount  of  tbe  kiog« 
dom,  it  was  alfo  requifite,  whenever  there  was  a  mefne  or  in* 
termcdiate  lord  between  the  king  and  the  alienor,  to  obtain 
his  licence  alfo,  (upon  the  fame  feodal  principles^)  for  the 
alienation  of  the  fpecific  land.     And  if  no  fuch  licence  was 
obtained,  the  king  or  other  lord  might  refpeflively  enter  oa 
the  lands  fo  aliened  in  mortmain,  as  a  forfeiture.     The  ne« 
ceflity  of  this  licence  from  the  crown  was  acknowleged  by 
the  conditutions  of  Clarendon  *,  in  tefpcBt  of  advowfons, 
which  the   monks  always    greatly  coveted,    as   being  the 
groundwork  of  fubfequent  appropriations  ^    Yet  fuch  were 
the  influence  and  ingenuity  of  the  clergy^  that  (notwithftand* 
ing  this  fundamental  principle)  we  find  that  the  largeft  and 
mod  confiderable  dotations  of  religious  houfes  happened 
within  lefs  than  two  centuries  after  the  conqued.     And 
(when  a  licence  could  not  be  obtained)  their  contrivance 
feems  to  have  been  this :  that,  as  the  forfeiture  for  fuch  alien* 
ations  accrued  in  the  firft  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate  firft  conveyed  his  lands 
to  the  religious  houfe,  and  inftantly  took  them  back  again, 
to  hold  as  tenant  to  the  monaftery  ;  which  kind  of  inftanta- 
neous  feifin  was  probably  held  not  to'  occafion  any  forfeiture: 
and  then,  by  pretext  of  fome  other  forfeiture,  furrehder,  or 
efcheat,  the  fociety  entered  into  thofe  lands  in  right  of  fuch 
their  newly-acquired  figniory,  as  immediate  lords  of  the  fee* 
But,  when  thefe  dotations  began  to  grow  numerous,  it  was 
obferved  that  tlie  feodal  fervices,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  viGbly  withdrawn ;    that  the 
circulation  of  landed  property  from  man  to  man  began  to 
ftagnate ;  and  that  the  lords  were  curtailed  of  the  fruits  of 

*  Sclden.  Jan.  Angl.  I.  2.  ^  45.  et  tanftfijhne  ipjitn,  c,  1.  A.  D,  1  X^4« 

*  Efflefioi  dt  ftudo  dmim  ngis  nom  '  See  Vol*  I.  p*  l%\, 
f^Jfunt  in  ftfpttuum  dartp  ahfjut  afftnjk 
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their  figniorieSj  their  efcheafSj  wardlhips,  reliefs^  and  the 
like  :  and  therefore!  in  order  to  prevent  this,  it  was  ordered 
by  the  fecond  of  king  Henry  Ill's  great  charter',  and  after* 
wards  by  that  printed  in  our  common  ftatute-book,  that  all 
fuch  attempts  fhould  be  void,  and  the  land  forfeited  to  the 
lord  of  the  fee^» 

But,  as  this  prohibition  extended  only  to  religious  houfes^ 
biibops  and  other  fole  corporations  were  not  included  therein  ; 
and  the  aggregate  eccitfiaftical  bodies  (who,  fir  Edward 
Coke  obfcrves  *,  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counfelthe  bed  learned  men  that  they  could 
get)  found  many  means  to  creep  out  of  this  ftatute,  by  buying 
in  lands  that  were  bona  fide  holden  of  themfelves  as  lords  of 
the  fee»  and  thereby  evading  the  forfeiture  ;  or  by  taking 
long  leafcs  for  years,  which  firft  introduced  thofe  extenfive 
terms,  for  a  thoufand  or  more  years,  which  are  now  fo  fre- 
quent in  conveyances.  This  produced  the  ftatute  de  religi^u^ 
7  Ed  W.I;  which  provided,  that  no  perfon^  religious  or  other 
whatfoever,  (hould  buy,  or  fell,  or  receive,  under  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatfoever,  nor 
fiiould  by  any  art  or  ingenuity  appropriate  to  himfelf,  any 
lands  or  tenements  in  mortmain ;  upon  pain  that  the  imme- 
diate lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might 
enter  thereon  as  a  forfeiture. 

This  feemed  to  be  a  fufEcient  fecurity  againd  all  aliena- 
tions in  mortmain :  but  as  thefe  ilatutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
boufes  now  began  to  fet  up  a  fi£litious  title  to  the  land, 
which  it  was  intended  they  ihould  have,  and  to  bring  an 

f^  A.  D.  1117.  cap.  43.  t£e.  Ojcm.    ,  eaetero   terram  fuam  domui  religkjae  fk 

*  l^cn  licet  alcvi  Ht  c^etero  dare  terram  JeJerif,  ut  Jupe^^  bcc  cortvirtcatarf  donum 

Juam  a  icui  domui  reJigioJ'ae,  ita  quod  illam  fuam  fenitus  caj/itur,  ut  terra  ilia  dsmJM 

trejuKiJt   tenendam  de  tadem    duna  \    nee  Ju9  iUius  feodt  tKcitrretur*     Mag.  CarU 

Iicrat  alitui  dcMui  religiofae  terram  alkujut  9  Htn.  JJL  c.  36. 

/*:  acdpcrty  quod  tradit  ilium  ei  a  quo  ip*  *  a  Inltt  75. 
Jam  rtcepit  tenendam  s  Ji  ftdt  autem  d» 
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z6t\on  to  recover  it  againft  the  tenant;  who,  by  fraud  and 
collufion,  made  no  defence,  and  thereby  judgment  was  given 
for  the  religious  houfe,  which  then  recovered  the  land  by  fen* 
tence  of  law  upon  a  fuppofed  prior  title.  And  thus  they  had 
the  honour  of  inventing  thofe  fi£litiou8  adjudications  of  rights 
which  are  (ince  become  the  great  afTurance  of  the  kingdom, 
under  the  name  of  common  recoveries.  But  upon  this  the 
ftatute  of  Weftminfter  the  fecond,  1 3  £dw.  I.  c.  32*  enaded, 
that  in  fuch  cafes  a  jury  ihall  try  the  true  right  of  the  do* 
mandants  or  plaintiffs  to  the  land,  and  if  the  religious  houfe 
or  corporation  be  found  to  have  it,  they  (haU  (till  recover 
feiiin  ;  otherwife  it  (hall  be  forfeited  to  the  immediate  lord 
of  the  fee,  or  elfe  to  the  next  lord,  and  finally  to  the  king, 
upon  the  immediate  or  other  lord's  default*  And  the  like 
proviGon  was  made  by  the  fucc^eding  chapter*^,  in  cafe  the 
tenants  fet  up  erodes  upon  their  lands  (the  badges  of  knights 
templars  and  hofpitallers)  in  order  to  protect  them  from  th^ 
feodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
thofe  religious  and  military  orders.  So  careful  indeed  was 
this  provident  prince  to  prevent  any  future  evafions,  that  whea 
the  ftatute.  of  quia  emptoresy  18  £dw,  I.  abolifhed  all  fubr 
infeudations,  and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord*,  a  provifo 
was  inferted  ^  that  this  (hould  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afterwards  the 
method  of  obtaining  the  king's  licence  by  writ  of  ad  quod 
damnum  vfzs  marked  out,  by  the  ftatute  27  Edw.  I.  ft.  2.  it 
was  farther  provided  by  ftatute  34  Edw.  I.  ft.  3.  that  no  fuch 
licence  (hould  be  e(Fe£iual,  without  the  confent  of  the  mefne 
or  intermediate  lords. 

Yet  ftill  it  was  found  difficult  to  fet  bounds  to  eccle- 
(iaftical  ingenuity  j  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devifed  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themfelves  direflly,  but 
to  nominal  feoffees  to  the  ufe  of  the  religious  houfes  ;  thug 
diftinguifhing  between  t\\t poffejjion  and  the  ufe^  and  receiving 
the  adual  profits,  while  the  fcifm  of  the  lands  remained  in  the 

*  ^^P'  j3«  *  »Inft.  50U  ■  f«/.  3. 

nominal 


%7t  ne  Rights  Book  IL 

nominal  feofTcci  who  was  held  by  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  be  bound  in  confcicnce 
to  account  to  his  ce/lsty  que  ufe  for  the  rents  and  emoluments 
of  ihe  eftate.  And  it  is  to  thefe  inventions  that  our  pradifers 
are  indebted  iot  the  introduction  of  ufes  and  trufts,  the  foun« 
dation  of  modern  conveyancing.  But,  unfortunately  for  the 
inventors  thcmfelves,  they  did  not  long  enjoy  the  advantage 
of  their  new  devife;  for  the  ftatute  15  Ric»ll.  c.  5.  enafts 
that  the  lands  which  had  been  fo  purchafed  to  ufes^Hiould  be 
amortifed  by  licence  from  the  crown,  or  elfe  be  fold  to  pri- 
vate pcrfons ;  and  that  for  the  future,  ufcs  (hall  be  fubje£b 
to  the  ftatutes  of  mortmaini  and  forfeitable  like  the  lands 
tbemfelves.  And  whereas  the  ftatutes  had  been  eluded  by 
pnrchadng  large  tra£ts  of  land,  adjoining  to  churches,  and 
confecrating  them  by  the  name  of  church  yards,  fuch  fubtile 
imagination  is  alfo  declared  to  be  within  the  compafs  of  the 
ftatutes  of  mortmain*  And  civil  or  lay  corporations,  as  well 
as  ecclefiaftical,  are  alfo  declared  to  be  within  the  mifchief, 
and  of  courfe  within  the  remedy  provided  by  thofe  falutary 
laws.  And,  laftly,  a?  during  the  times  of  popery  lands  were 
frequently  given  to  fuperftitious  ufes,  though  not  to  any 
corporate  bodies  ;  or  were  made  liable  in  the  hands  of  heirs 
and  devifees  to  the  charge  of  obits,  chaunteries,  and  the  like, 
which  were  equally  pernicious  in  a  well-governed  ftatc  as 
aA9al  alienations  in  mortmain;  therefore,  at  the  dawn  of  the 
reformation,  the  ftatute  23  Hen.  VIII.  c.  10.  declares,  that 
all  future  grants  of  lands  for  any  of  the  purpofes  aforefaid,  if 
granted  for  any  longer  term  than  twenty  years,  fliall  be  void. 

But,  during  all  this  time,  it  was  in  the  power  of  the 
crown,  by  granting  a  licence  of  mortmain,  to  remit  the 
forfeiture,  fo  far  as  related  to  it's  own  rights  j  and  to  enable 
any  fpiritaal  ojr  other  corporation  to  purchafe  and  hold  any 
lands  or  tenements  in  perpetuity ;  which  prerogative  is  de- 
clared and  confirmed  by  the  ftatute  |8  Edw.  III.  ft.  3.  c.  3. 
Put,  as  doubts  were  concieived  at  the  time  of  the  revolu- 
tion how  far  fuch  licence  was  valid",  fince  ihe  kings  had  no 
power  to  difpenfe  with  the  ftatutes  of  mortmain  by  a  claufc 

^  »Kawk.  P.  C.  39  J. 
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of  mn  Aflante;  which  was  the  ufoal  courfe,  though  it  feemt 
to  have  been  unnecefiary  i*:  and  as^  by  the  gradual  declenfion 
of  mclhe  figniories  through  the  long  operation  of  the  ftatute 
of  quia  emptores^  the  rights  of  intermediate  lords  were  reduced 
to  a  very  fmall  compafs  \  it  was  therefore  provided  by  the 
ftatute  7  &  8  W.  III.  c.  37^  that  the  crown  for  the  future  at 
it's  own  difcretion  may  grant  licences  to  aliene  or  take  ill 
jDiortmain^  of  whomfoever  the  tenements  may  be  holdeo. 

After  the  difiblution  pf  monafteries  under  Henry  YIVU 
^ough  tl>^  policy  of  the  next  popitb  fucccflpr  ^ScfktA,  tp 
grant  a  fecurity  to  the  poflefibrs. of  abbey  landst  y^t»  in  ordi^r 
tto  regain  fo  much  of  them  as  either  the  zeal  or  timidity  pf 
their  owners  might  induce  them  to  part  with,  the  ftatutes  of 
mortmain  were  fufpended  for  twenty  years  by  the  ftajtute 
I  &  2  P.  and  M.  c.  8.  and,  during  that  time,  any  lands  or 
teuMnents  were  allowed  to  be  granted  to  any  fpiritual  corpo- 
ration without  any  licence  whatfoever.  Andj  long  after- 
wards, for  a  much  better  purpofe,  the  augmentation  of  poor 
livings,  it  was  ena£ted  by  the  ftatute  17  Car.  II.  c.  3.  that 
tppropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  bene6ces  under  lOo/.  per  annum  may  be  aug« 
mcnted  by  the  purchafe  of  lands,  without  licence  of  mortmain 
in  either  cafe ;  and  the  like  provifion  hath  been  (ince  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty  *>•  It  hath 
alfo  been  held',  that  the  ftatute  23  Hen.  VIII.  before  men* 
tioned  did  not  extehd  to  any  ihinghui/tdper/lhiQus  ufes ;  an4 
^at  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  fchool,  ai^  hofpital,  or  any  other  charitable  ufes.  But  at 
it  was  apprehended,  from  recent  experience,  that  perfons  on 
^eir  deathbeds  might  ma)ce  large  and  improvident  difpo* 
litions  even  for  thefe  good  purpofes,  and  defeat  the  political 
pnd  of  the  ftatutes  of  mortmain ;  it  is  therefore  enabled  by 
the  (^atute  9  Geo.  II.  c.  36.  that  no  land?  or  tenements,  or 
inoney  to  be  laid  out  thereon,  (hall  be  given  for  or  charged 
with  any  charitable  ufes  whatfoever,  unlefs  by  deed  indented, 
/sxecuted  in  the  prefence  pf  two  witnefles  twelve  Calendar 

^  Stat.  I  W.  ft  M.  ft.  2.  c.  >•  4  Sut.  a  Sb  3  AuL  c.  T|. 
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fiiont1i6  before  the  death  of  the  donor,  and  enrolled  in  the 
court  of  chancery  within  fix  months  after  it's  eiecuti(»ij 
(except  (locks  in  the  public  funds,  which  may  be  transferred 
within  fix  months  previous  to  the  donor's  death,}  and  unlelii 
fuch  gift  be  made  to  take  effe£l  immediately,  and  be  without 
power  of  revocation :  and  that  all  other  gifts  (hall  be  void  .  i). 
The  two  univerfities,  their  colleges,  and  the  fcholars  upon 
the  foundation  of  the  colleges  of  Eton,  Wincheftcr,  and 
Wcftrainfter,  are  excepted  out  of  this  aft:  but  fuch  ex- 
emption was  granted  with  this  provifo,  that  no  college  fliall 
be  at  liberty  to  purchafe  more  advowfons,  than  are  equal  in 
number  to  one  moiety  of  the  fellows  or  Rudcnts  (2),  upon  the 
refpedtve  foundations. 

2.  Secondly,  alienation  to  an  alien  is  alfo  a  caufe  of  for* 
feiture  to  the  crown  of  the  laud  fo  alienated;  not  only  oa 
account  of  his  incapacity  to  hold  them,  which  occafions  him 
to  be  pafTed  by  in  defcents  of  land',  but  likewife  on  account 
of  his  prefumption  in  attempting,  by  an  aft  of  his  own,  to 

•  See  pag.  z^f),  95 o. 


( 1 )  Lord  Hardwicke  has  declared,  fince  this  laft  mortmain  a^, 
that  **  there  is  no  reilrifUon  whatfoever  upon  any  one,  from  leav* 
*^  ing  a  fum  of  money  by  wHl,  or  any  other  perfonal  eftate,  tocha- 
^  ritable  ufes ;  provided  it  be  to  be  continued  as  a  perfonalty,  and 
**  the  executors  or  truftees  are  not  obb'ged,  or  under  a  ncceffity  of 
**  laying  it  out  in  land,  by  virtue  of  any  diredlion  of  the  teftator  for 
**  that  purpofc."  a  Burn.  Ec*  509.  W.  Mortm. 

Money  left  to  repair  parfonage  houfes,  or  to  build  upon  land  al- 
ready in  mortmain,  is  held  not  to  be  within  the  ilatute.  i  Bro.  444, 
But  a  legacy  to  the  corporation  of  queen  Anne's  bounty  is  void ; 
as  by  the  rules  of  the  corporation  it  muft  be  laid  out  in  land. 
I  Bro,  13. 

The  bequeft  of  perfonalty  to  eftablifh  a  fchool  has  been  held  to 
be  good  ;  as  it  was  not  neceffary  to  purchafe  land  to  grive  effcfb  to 
the  teflator's  defign,  for  the  mafter  might  teach  in  his  own  houfe 
or  in  the  church.     4  T,  R,  526. 

(2)  That  is,  of  one  moiety  of  the  ftudents  in  thofe  colleges,  in 
which  there  are  no  perfons  ftyled  fellows.  The  advowfons  annexed 
to  headfhips  are  not  to  be  computed,  f  •  5. 
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acqairc  any  real  property  $  at  was  obfenred  io  the  pmceding 
volume  ^ 

g.  Lastly,  alienations  iy  particular  tenantt^  ^hen  thef 
are  greater  than  the  law  entitles  them  to  make,  and  deveft 
the  remainder  or  reverfion  ^^  are  alfo  forfeitures  to  him  whofe 
right  is  attacked  thereby*  As»  if  tenant  for  his  own  life 
alienes  by  feoflFment  or  fine  for  the  life  of  another,  or  in  tail^ 
or  in  fee ;  thefe  being  cftates,  which  either  muft  or  may  lad 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconfiftent  with  the  nature  of  his  intereft, 
but  is  alfo  a  forfeiture  of  his  own  particular  eftate  to  him  in 
remainder  or  reverfion  ''•  For  which  there  feem  to  be  two, 
reafons.  Firft,  becaufe  fuch  alienation  amounts  to  a  renun- 
ciation of  the  feodal  connexion  and  dependence  \  it  implies  a 
refufal  to  perform  the  due  renders  and  fervices  to  the  lord  of 
the  fee,  of  which  fealty  is  conftantly  one ;  and  it  tends  in  it*s  [  ^75  ] 
confequence  to  defeat  and  deveft  the  remainder  or  reverfion 
expeftant :  as  therefore  that  is  put  in  jeopardy,  by  fuch  a£t 
of  the  particular  tenant,  it  is  but  juft  that,  upon  difcovery, 
the  particular  efiate  (hould  be  forfeited  and  taken  from  him, 
who  has  (hewn  fo  manifeft  an  inclination  to  make  an  impro- 
per ufe  of  it.  The  other  reafon  is,  becaufe  the  particular 
tenant,  by  granting  a  larger  eftate  than  his  own,  has  by  his 
own  a£l  determined  and  put  an  entire  end  to  his  own  original 
intereft }  and  on  fuch  determination  the  next  taker  is  entitled 
to  enter  regularly,  as  in  his  remainder  or  reverfion.  The  fame 
law,  which  is  thus  laid  down  with  regard  to  tenants  for  life, 
holds  alfo  with  refpeft  to  all  tenants  of  the  mere  freehold  or 
of  .chattel  intcrefts ;  but  if  tenant  in  tail  alienes  in  fee,  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere 
Afctmtinuance  (as  it  is  called  "^j  of  the  eftate-tail,  which  the 
liTiie  may  afterwards  avoid  by  due  courfe  of  law  ^ :  for  he  in 
remainder  or  reverfion  hath  only  a  very  remote  and  barely 
pflffible  interest  therein,  untU  the  iflueln  tail  is  extind^.  But, 

*  Book  I.  pig«  372*  ^  See  book  III.  ch.  io« 

^  Co.  Lilt,  f  51  •  >  Litt  S  59  ji  6,  7. 
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in  cafeof  fucb  forfeitures  by  particular  tenants,  aD  legal  eftates 
hj  them  before  created,  as  if  tenant  for  twenty  years  grants 
a  leafe  for  fifteen,  and  all  charges  by  him  lawfully  made  on 
the  lands,  (hall  be  good  and  available  in  law  ^.  for  the  law 
will  not  hurt  an  innocent  leflee  for  die  fault  of  his  lefibr ;  ndr 
permit  theleilbr,  after  he  has  granted  a  good  and  lawful  eftale^ 
by  his  own  z£t  to  avoid  it,  and  defeat  the  intereft  which  be 
himfelf  has  created.  v 

EquivALEMT,  both  in  it's  nature  and  it's  confcquences^ 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  difclaimer  s  as  where  a  tenant,  who  holds  of  any 
lord,  negleds  to  render  him  the  due  fervices,  and,  upon  an 
a£tion  brought  to  recover  them,  difclaims  to  hold  of  his  lord. 
Which  difclaimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture of  the  lands,  to  the  lord  *,  upon  reafons  moft  appa- 
[  276  ]  rently  feodal.  And  fo  likewife,  if  in  any  court  of  record  the 
particular  tenant  does  any  a£l  which  amounts  to  a  virtual 
difclaimer ;  if  he  claims  any  greater  eftate  than  was  granted 
him  at  the  firft  infeodation,  or  takes  upon  himfelf  thofe  rights 
which  belong  only  to  tenants  of  a  fuperior  clafs* ;  if  he  affirms 
the  rererfion  to  be  in  a  ilranger,  by  accepting  his  fine,  at- 
torning as  his  tenant,  collufive  pleading,  and  the  like  ^ ;  fuch 
behaviotnr  amounts  to  a  forfeiture  of  his  particular  eftatc. 

III.  Lapsb  is  a  fpecies  of  forfeiture,  whereby  the  right 
of  prefentatton  to  a  church  accrues  to  the  ordinary  by  neglect 
of  the  patron  to  prefent,.  to  the  metropolitan  by  negleA  o£ 
the  ordinary,  and  to  the  king  by  negle£t  of  the  metropolitan. 
For  it  being  for  the  intereft  of  religion,  and  the  good  of  the 
poblic,  that  the  church  (hould  be  provided  with  an  officiating 
minifter,  the  law  has  therefore  given  this  right  of  lapfe,  in 
order  to  quicken  the  patron ;  who  might  otherwife,  by  fu£* 
fering  the  church  to  remain  vacant,  avoid  paying  his  eccle- 
fiaftical  dues,  and  fruftrate  the  pious  intentions  of  his  ance^ 
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tors.  Tbis  right  of  lapfe  was  fird  eftabli(hed  about  the  time 
(though  not  by  the  authority')  of  the  council  of  Lateran^ 
which  wa$  in  the  reign  of  our  Hetiry  the  fecond,  when  the 
bi(hops  firft  began  to  exercife  univerfatly  the  right  of  in(titu«  . 
tion  to  churches  <^.  And  therefore,  where  there  is  no  right 
of  inftitution^  there  is  no  right  of  lapfe :  fo  that  no  doaaciTe 
can  lapfe  to  the  ordinary  ^,  unlefs  it  hath  been  augmented  by 
the  queen's  bounty' .  But  no  right  of  lapfe  can  accrue,  when 
the  original  prefentation  is  in  the  crown  **  (3). 

The  term,  in  which  the  title  to  prefent  by  lapfe  accrues 
from  the  one  to  the  other  fucceflively,  is  Gx  calendar  months  ^, 
(following  in  this  cafe  the  computation  of  the  church,  and 
not  the  ufual  one  of  the  common  law,)  and  this  exclufive  of  [  277  3 
the  day  of  the  avoidance^.  But,  if  the  bifhop  be  both  patron 
and  ordinary,  he  fhall  not  have  a  double  time  allowed  him 
to  collate  in'  j  for  the  forfeiture  accrues  by  law,  whenever 
the  negligence  has  continued  fix  months  in  the  fame  perfon. 
And  alfo  if  the  bifliop  doth  not  collate  his  own  clerk  imme- 
diately to  the  living,  and  the  patron  prefents,  though  after 
the  fix  months  are  lapfed,  yet  his  prefentation  is  good,  and 
the  bifliop  is  bound  to  inftitute  the  patron's  clerk  *".  For  as 
the  law  only  gives  the  bifliop  this^ title  by  lapfe,  to  punidi 
the  patron's  negligence,  there  is  no  reafon  that,  if  the  bifliop 
himfelf  be  guilty  of  equal  or  greater  negligence,  the  patron 
ihould  be  deprived  of  his  turn.  If  the  bifliop  fuffer  the  pre- 
fentation to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the 
faitie  advantage  if  he  prefents  before  the  archbifliop  has  filled 

<  1  Roll.  Abr.  336.  pi.  low  ^  Stat.  17  Edw.  II.  c.  8. 1  Inft,  273. 

<*  BraQon.  /.  4.  tr.  i.e.  3*  *  6  Rep.  Si.    Regift.  42. 

*Seepag.  23.  ^«  lift.  361. 

'  Bro.  Mr,  tit,  SluMT*  Imped,  131.  Cro.  >  Gibf.  Cod.  7^9. 

Jac  5rS.  "^  x  InA.  273. 
>  St.  I  Geo.  I.  ft.  2.  c.  10. 
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(3)  If  a  right  of  lapfe  accrues  to\he  bifhop  and  he  dies,  or  is 
tranflated  before  he  avails  himfelf  of  it,  the  right  of  prefentation 
to  the  lapfed  benefice  does  not  pafs  to  the  king,  like  the  vacant  pa- 
tronage of  the  {e«|    but  to  the  guardian  of  the  fpiritualtks. 
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or  promife  (5),  direAly  or  indire£bty,  Aall  prcfent  or  collato 
any  perfon  to  an  ecclefiailical  benefice  or  dignity  i  fach  pre** 
fentation  fliall  b^  void|  and  the  prefentee  be  rendered  inca<r 
pabie  of  ever  enjoying  the  fame  benefice:  and  the  crown  (hall 
prefent  to  it  for  that  turn  only  't  But  if  the  prefeniec  dieSf 
Without  being  convid^ed  of  fuch  fimony  in  his  life-time,  it  ia 
ftia&ed  by  ftat.  i  W.  &  M.  c.  16.  that  the  fimoniacal  coiw 
tra6%  fliall  not  prejudice  any  other  innocent  patron,  on  pre- 
tence of  lapfe  to  the  crown  or  otherwife.  Alio  by  the  (latut^ 
I  a  Ann.  ftat.  2.  c.  1 2.  if  any  perfon  for  money  or  profit  (hall 
procure,  in  his  own  name  or  the  name  of  any  other,  the  next 
prefentation  to  any  living  ecclefiadical,  and  fliall  be  prefeat-i 
ed  thereupon,  this  is  declared  to  be  a  fimoniacal  contrad  ; 
and  the  party  is  fubje£led  to  all  the  cccleGa{):ical  penalties  of 
fimony,  is  difabled  from  holding  the  benefice^  and  the  pre-» 
fentation  devolves  to  the  crowq. 

Upon  thefe  (latutes  many  queftions  have  arifen,  with  re* 
gird  to  what  is,  and  what  is  not  fimony.  And,  among 
others,  thefe  points  feem  to  be  clearly  fettled  :  i.  That  to 
'  purchafe  a  prefentation,  the  livbg  being  a£iually  vacant,  is 
ppen  and  notorious  fimony  ^;  this  being  exprefsly  In  the  facq 
of  the  ftatute  (6).  2.  That  for  a  clerk  to  bargain  for  the  next 
prefentation,  the  incumbent  being  fick  and  about  to  die,  wa$ 
fimony,  even  before  the  ilatute  of  queen  Anne '(7):  an4 

*  For  other  penalties  inflided  by  tbb        '  Cro.  Eliz.  7S8.     Moor.  914. 

i»tute>  (ee  book  IV.  cb.  4.  *  Hob.  165. 
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(5)  The  words  of  the  flatute  arc  '^  for  any  fum  of  money,  rc^ 
«*  ward,  gift,  profit,  or  benefit ;  or  for  any  promife,  agreement, 
**  grant,  bondt  covenant  of  or  for  any  fum  of  money,  reward, 
**  gift,  profit,  or  benefit." 

(6)  Lord  Hardwicke  was  of  opinion,  that  the  fale  of  an  ad- 
Towfon  during  a  vacancy,  is  not  within  the  ftatute  of  fimony,  ^i^a 
the  fale  of  the  next  prefentation  Is ;  but  it  is  void  by  the  commoi^ 
hw.     jfmi.  268.     See  p.  29.  anfCf  n.  1. 

(7)  It  has  been  determined,  that  the  purchafe  of  sax  advowfoa 
in  fee,  when  the  incumbent  was  upon .hjs  deathbed,  without  any 
privity  of  the  clerk  who  was  afterwards  prefented,  was  not 
iimoaiacal,  and  ^ould  not  vacate  the  next  prefentation.  2  BL 
^.1052. 
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r,  by  that  ftatnte,  to  purchafe^  either  ifi  his  own  name  or 
another^s,  the  next  prefentation,  and  be  thereupon  prefented 
at  any  future  time  to  the  livings  U  dired  and  palpable  (imony*  [  a8o«  ] 
But|  3.  It  is  held  that  for  a  father  to  purchafe  fuch  a  prefent* 
ation,  in  order  to  provide  for  hit  fon,  is  not  fimony :  for 
the  fon  is  not  concerned  in  the  bargain,  and  the  father  is  by 
nature  bound  to  make  a  provifion  for  him  \  4.  That  if  a 
fimoniacal  contraft  be  made  with  the  patron,  the  derk  not 
being  privy  thereto^  the  prefentation  for  that  turn  ihall  in* 
deed  devolve  to  the  crown,  as  a  puni(hment  of  the  guilty 
patron  ;  but  the  clerk,  who  is  innocent^  does  not  incur  any 
difability  or  forfeiture  ^  5.  That  bonds  given  to  pay  money 
to  charitable  ufes,  on  receiving  a  prefentation  to  a  living, 
are  not. fimoniacal  %  provided  the  patron  or  his  relations  be 
not  benefited  thereby  ^ }  for  this  is  no  corrupt  confideration^ 
moving  to  the  patron.  6.  That  bonds  pf  refignation,  in  cafe 
0f  non-refidence  or  taking  any  other  living,  are  not  fimonia^ 
eal  * ;  there  being  no  corrupt  confideration  herein,  but  fuch 
dnly  as  is  for  the  good  of  the  public.  So  alfo  bonds  to  re«> 
figtif  when  the  patron's  fon  comes  to  canonical  age,  ar^  . 
legal ;  upon  the  reafon  before  given,  that  the  father  is  bound 
to  provide  for  his  fon  ^  7.  Lallly,  general  bonds  to  rcfign  at 
the  patron^s  requeft  arc  held  to  be  legal « :  for  they  may 
poflibly  be  given  for  one  of  the  legal  ccnfiderations  before* 
mentioned ;  and  where  there  is  a  poflibilicy  that  a  tranfafbioA 
may  be  fair,  the  law  will  not  fuppofe  it  iniquitous  without 
proof  (8)»     But,  if  the  party  can  prove  the  contrad  to  bavp 

*  Cro.Elix.  6S6.    Moor.  916,  «  Cro.  Car.  i«o. 

*  3  Inft.  154.     Cra  Jac.  385.  <  Cro.  Jac.  348.  27^* 

*  Nojr.  142.  >  Cro.  Car.  iSq.     Stra.  217* 
«  Stra.  534. 

■  ■■      I  ■■  I I.    ■  — — ■■■  ■■■,■■.■■.■■■        ■      .  ■  » 

(8)  In  the  great  cafe  of  the  bifhop  of  London  v.  Ffytche,  it 
was  determined  by  the  houfe  of  lord?,  that  a  general  bond  of  re- 
fignation 18  fimoniacal  and  illegal.  The  circumftancee  of  that  cafe 
were  briefly  thefe  :  Mr.  Ffytche  the  patron  prefented  Mr.  Eyre 
his  clerk,  to  the  bifhop  of  London  for  iniUtution.  The  biihop  re- 
fufed  to  admit  the  prefentation,  becaufe  Mr.  Eyre  had  given  a 
general  bond  of  refignation  ;  upon  thia,  Mr.  Ffytche  brought  a 
^vare  imfeJit  againft  the  bifhop,  to  which  the  biihop  pleaded,  thai 
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been  a  conupt  oncj  fuch  proof  will  be  admitted,  in  order  to 
(hew  the  bond  firaoniacal,  and  therefore  Yoid.    Neither  iivilL 

the  prefentation  was  fimoniacal  and  void,  by  reafon  of  the  bond  of 
refignation ;  and  to*  this  plea  Mr.  Ffytche  demurred.  From  « 
feries  of  judicial  deciiionsy  the  court  of  common  pleas  thought 
themfelves  bound  to  determine  in  hit  favour ;  and  that  judgm^t 
was  affirmed  by  the  court  of  Jklng's  bench  ;  but  thcfe  judgments 
were  afterwards  reverfed  by  the  houfe  of  lords.  The  principal 
queilion  was  this,  vi%,  whether  fuch  a  bond  was  a  reward,  gifi^ 
profit y  or  benefit,  to  the  patron  under  the  3 1  £liz.  c.  6.:  if  it  were  fo, 
the  ilatute  had  declared  the  prefentation  to  be  fimoniacal  ai^d  void. 
Such  a  bond  is  fo  manifelUy  intended  by  the  parties,  to  be  a  ^ 
lufit  to  the  patron,  that  it  is  furprifing  that  it  (hould  ever  have 
been  argued  and  decided  that  it  was  not  a  benefit  within  the 
meaning  of  the  ftatute.  Yet  many  learned  men  are  dilTatisfied 
with  this  determination  of  the  lords,  and  are  of  opinion  that 
their  judgment  would  be  different,  if  the  queilion  were  brought 
before  them  a  fecond  time.  Sut  it  is  generally  ynderftood  that 
the  lords,  from  a  regard  to  their  dignity,  and  to  preferve  a  con* 
fiftency  in  their  judgments,  will  never  permit  9  quefUon  which  they 
have  once  decided,  to  be  again  debated  in  their  houfe.  See  i  Bro. 
SB(^.  With  refped  to  the  influence  which  the  judgments  of  the  in- 
ferior courts  ought  to  have  upon  the  houfe  of  lords,  the  Editor 
conceives  a  diflindion  may  be  fuggciled  between  cafes  arifing 
merely  upon  the  common  law,  and  cafes  which  depend  upon  the 
eonftru6lion  of  a  (tatute.  A  feries  of  decifions  in  the  courts  arc 
the  be{l  evidence  wc  can  have  of  the  common  law ;  and  the  lords 
cannot  fmd  any  adequate  authority  to  oppofe  to  thcfe  decifions,  or 
which  would  juiUfy  their  rcverfal:  but  upon  the  conftruftion  of  a 
ftatute,  where  wc  have  no  reafon  to  fufped  any  variation  from  the 
original,  they  feem  as  fully  competent  to  determine  a  queftion, 
after  any  number  of  decifions  upon  it  in  the  courts  below,  as  after 
the  firft  ;'  and  the  length  of  the  feries  can  operate  no  farther  than 
as  an  object  of  genera)  convenience. 

In  this  view  of  the  fubje6t,  it  is  not  inconfiftent  to  approve  of  the 
judgment  of  the  lords  iq  the  cafe  of  refignation  bonds ;  and  at 
the  fame  time  to  condemn  their  .judgment  in  the  cafe  of  Reeve  v. 
Long,  (fee  p.  169,  ante,  Uf  i.)  where  their  humanity  led  them 
to  relax  the  fcverity  of  the  law.  The  cafe  of  the  bifl^op  of  Lon- 
don V.  Ffytche  is  reported  at  length  ix\  Cunningham's  Law  of 
Simony,  p*  5?. 

Bvt 
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the  patron  be  fuffeicd  to  make  an  ill  ufc  of  fucb  a  general 
bond  of  xefignation ;  as  by  extorting  a  compofitionior  titbfi, 
procuring  an  annuity  for  his  relation,  or  by  demanding  a  i^ 
fignadon  wantonly  or  without  good  caufe,  fuch  as  is  ap« 
proved  by  the  law  i  a«,  for  the  benefit  of  his  own  fon^  or 
on  account  of  non-refidence,  plurality  of  livings^  or  giofii 
immorality  in  the  incumbent '^  (9)^ 

V.  The  next  kind  of  forfeitures  are  thofe  by  ireaci  or  ([  aS|  1 
non*performance  of  a  condition  annexed  to  the  cftate,  either 
exprefsly  by  deed  at  it's  original  creation,  or  impliedly  by 

law  from  a  principle  of  natural  reafon.    Both  which  we  con* 
fidered  at  large  in  a  former  chapter  '• 

• 

VI.  I  THEREFORE  now  procced  to  another  fpecies  of  for- 
feiture, viz.  by  wq/le.  Wafte,  vafium,  is -a  fpoil  or  deftruc* 
tion  in  houfes,  gardens,  trees,  or  other  corporeal  heredita« 
ments,  to  the  difiierifon  of  him  that  hath  the  remainder  or 
reverfion  in  fee-fimple  or  fee*tail  K 

Waste  is  either  voluntary^  which  is  a  crime  of  commit, 
(iony  as  by  pulling  down  a  houfe ;  or  it'  is  permiffivey  which 
is  a  matter  of  omiffion  only,  as  by  fuffering  it  to  fall  for 
want  of  neceflary  reparations.     Wliatever  does  a  Jaftiag  da* 

'  ^  X  Vera.  41 T.     I  Equ.  Ca£  Abr.        '  See  chap.  io»  ft^^S^* 
S69  87.    Stn.  534.  k  Co.  Lict.  53. 


But  in  a  late  cafe  where  a  bond  was  given  to  reiign  a  redory, 
when  the  patron's  fon  came  of  age,  and  before  that  time,  to  re* 
fide,  and  to  keep  the  chancel  and  re&ory  houfe  in  repair,  as  this  ca£e 
differed  from  the  former,  and  it  was  underftood  that  it  was  iiu 
tended  to  cany  It  up  to  the  houfe  of  lords,  it  wAi  decided  by  the 
couft  of  king's  bench  iQ  fai^our  of  the  bond,  without  an  argument^ 
4  T.  R.  359.  &  78. 

(9)  In  an  a£Uon  by  the  incumbent  for  the  ufe  and  occupation  of 
his  glebe,  the  defendant  cannot  give  in  evidence  the  fimoniacal 
prefentation  of  the  plaintiff.  5  T.  R.  4.  But  it  may  be  given  ia 
evidence  bj  a  defendant  who  is  fued  for  the^ithes.    Hoi.  x68« 

8  mage 
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our  antlent  commoa  law  the  rule  was  by  no  means  fo  large ; 
for  not  only  he  that  was  feifed  of  an  eilate  of  inheritance 
might  do  as  he  pleafed  with  It,  but  aifo  wade  was  not  pu-* 
nifiiable  in  any  tenant,  fave  only  in  three  perfons ;  guardian 
in  chivalry,  tenant  in  dower,  and  tenant  by  the  car«> 
(  3^3  3  tcfy  y  I  and  not  in  tenant  for  life  or  years  *.  And  the  reafoo 
of  the  diverfity  was,  that  the  eftate  of  the  three  former  was 
created  by  the  z€t  of  the  law  itfelf^  which  therefore  gave  a 
remedy  againft  them }  but  tenant  for  life,  or  for  years,  came 
in  by  the  demife  and  leafe  of  the  owner  of  the  fee,  and  there- 
fore he  might  have  provided  againft  the  committing  of  waftc; 
by  his  kflee  $  and  if  he  did  not>  it  was  his  own  defaults 
«Bttt^  in  favour  of  the  owners  of  the  inheritance,  the  fta- 
ttttes  of  Marlbridge  52  Hen.  III.  c.  23.  and  of  Giocefter 
6  Edw.  I.  c.  5.  provided  that  the  writ  of  wafte  (hall  npt  only 
lie  againft  tenants  by  the  law  of  England,  (or  curtefy,)  and 
thofe  in  dower,  but  againft  any  farmer  or  other  that  holds  in 
•ny  manner  for  life  or  years.  So  that,  for  above  five  hun^ 
4red  years  pafty  all  tenants  merely  for  life  orfor  any  lefs  eftate, 
Iiave  been  punilbable  or  liable  to  be  impeached  for  wafte,  both 
iroluntary  and  permiflive ;  unlefs  their  leafes  be  made,  as  feme* 
times  t^ey  are,  without  impeachment  of  wafte,  ah/qtu  impe- 
iitione  vafti;  that  is,  with  a  proviGon  or  protc£iion  chat  no  man 
(ball  impiUre^oxfu^  him^  foT  wafte  committed  ( 13).  But  tenant 

r  It  was  however  •  doubt  whether     Bro.  Abr.  tit,  loajte,  88.  %  laft.  30^ 
mftewaspuniihabkstthecofflfnpn-Uw         *aln£t.^9^ 
m  tenant  by  the  curtefy.    Regift.  72, 


(13)  A  tenant  for  life  without  impeachment  of  wafte  has  as  full 
power  of  cutting  down  timber,  and  of  opening  new  mines  for  his 
own  ufe,  as  if  he  had  an  eftate  of  inheritance ;  and  is  in  the  fame 
manner  entitled  to  the  timber,  if  fevered  by  others,  i  7*.  R*  56. 
ffarv,  Co>  Lttt,  220.  But  although  fucb  a  tenant  for  life  may  com« 
But  wafte  for  his  own  benefit,  yet  he  may  be  retrained  by  an  in* 
kin^on  out  of  the  court  of  chancery  from  making  J^l  and  dtn 
iruSwtt  upon  the  eftate.  This  diftindion  was  firft  introduced  4n  the 
cafe  of  lord  Barnard,  who  was  tenant  for  life  without  impeachment 
of  wafte,  with  remainder  to  hiis  eldeft  fon  in  tail  \  and  having  con- 
ned a  difplcafure  againft  his  fon,  from  motives  of  fpleen,  began 
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in  tail  aftef  poffibility  of  iflue  extind  is  not  impeachaUe  fee 
wafte  I  becaufe  his  eftate  was  at  it's  creation  an  eftate  of  inlie« 
ritancci  and  fo  not  within  the  ftatutes  *(  14).  Neither  does  aa 
adiion  of  wafte  liey^r  th  debtor  againft  tenant  by  ftatute.  To* 
cognizancei  or  elegiii  becaufe  againft  them  the  debtor  may  fel 
off  the  damages  in  account  ^:  but  it  feems  reafonable  that  k 
fliouid  lienor  tie  nvirjioner^  expe£lant  on  the  determinatkm 
of  the  debtor's  own  eftate,  or  of  thefc  eftates  derived  fioitt 
the  debtor  ^ 

The  punifliment  for  wafte  committed  was^  by  common 
law  and  the  ftatute  of  Marlbridge,  only  (ingle  damages  **}  ex- 
cept in  the  cafe  of  a  guardian,  who  alfo  forfeited  his  ward- 
ihip '  by  the  provifions  of  the  great  charter  ^:  but  the  ftatute 
of  Glocefter  diredts,  that  the  other  four  fpecies  of  tenants 
{hall  lofe  and  forfeit  the  place  wherein  the  wafte  is  com* 
mitted,  and  alfo  treble  damages,  to  him  that  hath  the  inhe- 
ritance.   The  expreflion  of  the  ftatute  is»  <<  he  (hall  forfeit 
**  the  thing  which  he  hath  wafted  i"  and  it  hath  been  deter- 
mined, that  under  thefe  words  thcplace  is  alfo  included^.  And 
if  wafte  be  done  Jparfimy  or  here  and  there,  all  over  a  v^ood^ 
the  whole  wood  ftiall  be  recovered ;  or  if  in  fevcral  rooms  of  a 
houfe,  the  whole  houfe  fliall  be  forfeited ''}  becaufe  it  is  im-C  284  \ 
pra£kicable  for  the  reverfioner  to  enjoy  only  the  identical 
places  wafted,  when  lying  ioterfperfed  with  the  other.    But 
if  wafte  be  done  only  in  one  end  of  a  wood,  (or  perhaps  in 

•  Co.  Litt.  27.  2  Roll.  Abr.  Sa6. 828.      «  2  Inft.  300. 

*  Co.  Litt.  54.  '9  Hen.  III.  c.  4. 
c  F.N.  B.  58.  s  2  Inft.  303. 

'  2  loft.  1)6.  ^  Co.  Litt.  54. 


to  puU  down  the  fam3y  manfion  Raby  Caftlc ;  but  lie  was  reftrained 
by  the  chancellor,  and  ordered  to  repair  it.  a  Fern.  738*  Since 
that  cafe,  fuch  a  tenant  has  been  reflrained  from  cutting  down  ave* 
nuei  and  ornamental  timber  in  pleafure  grounds,  and  alfo  youn^ 
trees  not  fit  for  timber,  i  Bro.  1 66.  3  Bro.  549.  See  alfo  3  WooJd. 
399.  etfeq,  where  this  fubje£i  is  fully  and  leamedTy  treated* 

(14}  See  page  125.  n.  3.  ante* 

one 
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olie  room  of  t  boufe,  if  that  can  be  conreniently  feptftted 
from  the  reft,)  that  part  only  is  the  locus  vafiatus^  or  thing 
wafted^  and  that  only  fhall  be  forfeited  to  the  reverfioner  K 

VIL  A  8BVSMTH  fpecies  of  forfeiture  is  that  of  c^ybM 
eftatesy  by  breach  of  the  cuftoms  of  the  manor.     Copyhold 
eftates  are  not  only  liable  to  the  fame  forfeitures  as  thofe 
wIRch  are  held  in  fbcage^  for  treafon,  felony,  alienation^  and 
wafte :  whereupon  the  lord  may  feize  them  without  any  pre- 
fentment  by  the  homage  ^ ;  but  alfo  to  peculiar  forfeitures, 
annexed  to  this  fpecies  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cuftoms  of  all  copyholds,  or  the 
peculiar  local  cuftoms  of  certain  particular  manors.     And 
we  may  obferce  that,  as  thefe  tenements  were  originally 
holden  by  the  loweft  and  moft  abje6^  vafals,  the  marks  of 
feodal  dominion  continue  much  the  ftrongeft  upon  this  mode 
of  property.     Moft  of  the  offences,  which  occafioned  a  re* 
fumption  of  the  fief  by  the  feodal  law,  and  were  denomi- 
nated yr/^/t/W,  per  quas  verfallus  amitterct  feudum ',  ftill  con« 
tinue  to  be  caufes  of  forfeiture  in  many  of  our  modem  co- 
pyholds.    As,  by  fubtradlion  of  fuit  and  fervice  " ;  ^  domi^ 
nnm  deftrvire  mluerit^ :  by  difclaiming  to  hold  of  the  lord, 
or  fwearing  himfelf  not  his  copyholder  ^9  J!  dominum  ejura* 
twV,  ue.  negavH  fe  a  domino  feudum  habere^:  by  negle£l  to 
be  admitted  tenant  within  a  year  and  a  day  1 ;  f  p^r  annum 
tt  diem  ceffaverit  in  petenda  inveftitura ' ;   by  contumacy  in 
not  appearing  in  court  after  three  proclamations '  \Ji  a  domi" 
no  ter  citatus  non  comparuerit^ :  or  by  refufing,  when  fwom 
of  the  homage,  to  prefent  the  truth  according  to  his  oath  ^ ; 
r  28  c  ]  Ji pares  veritatem  noverint,  et  dicantfe  nefcire^  cumfciant  ^.    In 
thefe  and  a  variety  of  other  cafes,  which  it  is  impoffible 
here  to  enumerate,  the  forfeiture  does  not  accrue  to  the  lord 

•>  %  Inft.  304.  <i  Plowd.  37a. 

*  %  Ventr.  38.    Cro.  Elis.  499.  '  Ftud*  /.  2.  u  14. 

*  Feud.  L%.  /.  a6.  f*.  m/t.  ■  8  Rep.  99.    Co.  Ccpyb*  %  57. 
"  3  Leon.  io8«     Dyer.  six.  *  Fatd.  /.  z.  t.  la. 

■  FeiuL  /.I.  f.  ax.  ■  Ca  Copyh.  §  57. 

*  Co.  Copyh.  §  57.  ^  Ftud^  /.  %.  t.  58. 
9  Ftud.  ^  1.  r,  34*  ^  <•  26.  (  3. 

tiu 
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tUl  after  the  ofiences  are  prcfented  by  the'bomage^  or  jury 
of  the  lord's  court  baron  ' ;  per  laudamenium parium  fuorumr i 
or,  as  it  is  more  full  exprefled  in  another  place  *,  nemo  miles 
mJUmatur  de  poffeffione  fui  beneficiiy  ni/i  cMviSa  culpa^  quae  ^t 
knuUnda  a  per  judicium  parium  fuorum* 

VIII.  The  eighth  and  lad  method,  whereby  lands  and 
tenements  .may  become  forfeited^  is  that  of  bankruptcy^  or 
the  a£l  of  becoming  a  bankrupt :  which  unfortunate  perfon 
may,  from  the  feveral  defcriptions  given  of  him  in  our  (la*  ' 
tute  law,  be  thus  defined ;  a  trader,  who  fecretes  himfelf,  or 
does  certain  other  ads,  tending  to  defraud  his  creditors. 

Who  fhall  be  fuch  a  trader,  or  what  ads  are  fufficient  to 
denominate  him  a  bankrupt,  with  the  feveral  conne£led  con* 
fequcnces  refulting  from  that  unhappy  fituatlon,  will  be  bet* 
ter  confidered  in  a  fubfequent  chapter ;  when  we  (hall  en- 
deavour more  fully  to  explain  it's  nature,  as  it  moil  imme* 
diately  relates  to  perfonal  goods  and  chattels.  I  (hall  only 
here  obferve  the  manner  in  which  the  property  of  lands  and 
tenements  is  transferred,  upon  the  fuppo(ition  that  the  owner 
of  them  is  clearly  and  indifputably  a  bankrupt,  and  that  a  V 
commiiDon  of  bankrupt  is  awarded  and  ifTued  againft  him. 

By  the  ftatute  13  Eliz.  c.  7.  the  commilGoners  for  that 
puTpofe,  when  a  man  is  declared  a  bankrupt,  (hall  have  full 
power  to  difpofe  of  all  his  lands  and  tenements,  which  he 
had  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
or  which  (hall  defcend  or  come  to  him  at  any  time  afterwards, 
before  his  debts  are  fatisiied  or  agreed  for ;  and  all  lands  and 
tenements  which  were  purchafed  by  him  jointly  with  hig 
wife  or  children  to  his  own  ufe,  (or  fuch  intereft  therein  as 
he  may  lawfully  part  with,)  or  purchafed  with  any  other  per-  r  286  1 
fon  upon  fecrettruft  for  his  own  ufs;  and  to  caufe  them  to 
be  appraifed  to  their  full  value,  and  to  fell  the  fame  by  deed 
indented  and  inroUed,  or  divide  them  proportionably  among 

>  Co.  Copxh.  §  5S.  ■  I  t.   arhitrgndm,  i^mmid^     Da 

y  Ftud,  /.  1.  t.  at.  Fteibc.  IV.  79. 

the 
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die  eiedtton.  Tidi  ftatute  expre&Iy  indaded  not  only  £ree, 
Viit  cuftomary  and  copyhold,  lands ;  bur  did  not  extend  to 
eftatet-tail,  fanher  than  for  the  bankrupt's  life ;  nor  to  equi- 
ties of  redemption  on  a  mprtgaged  eftate,  wherein  the  bank* 
mpt  has  no  l^al  intereft,  but  only  an  equitable  reverfion» 
IXHiereupon  the  ftatute  ai  Jac.  L  c.  19.  enaAs,  that  the 
commiffion^rs  (hall  be  impowered  to  fell  or  convey,  by  deed 
indented  and  inrolled,  any  lands  or  tenements  of  the  bank* 
fupt,  wherein  he  {hall  be  feifed  of  an  eftate-tail  in  poflei&on, 
semainder,  or  rcYcrCon,  unlefs  the  remainder  or  reverfion 
thereof  fhall  be  in  the  crown ;  and  that  fuch  fale  Ihall  be 
good  againft  all  fuch  iffiies  in  tail,  remainder-men,  and  re- 
Terfioaers,  whom  the  bankrupt  himfdf  might  have  barred  by 
m  common  recovery,  or  other  means }  and  that  all  equities  of 
redemption  upon  mortgaged  eftatcs,  ihall  be  at  the  difpofal 
of  the  commifSoners  \  for  they  fliall  have  power  to  redeem 
the  fame,  as  the  bankrupt  himfelf  might  have  done,  and  af* 
ter  redemption  to  fell  them.  And  alfo,  by  this  and  a  former 
9£l  \  all  fraudulent  conveyances  to  defeat  the  intent  of  thefe 
^atntes  are  declared  void  ;  but  that  no  purchafor  hanafide^ 
for  a  good  or  valuable  confideration,  (hall  be  affe^ed  by  the 
bankrupt  laws,  unlefs  the  commiifion  be  fued  forth  within 
live  years  after  the  aft  of  bankruptcy  committed  (i5). 

Bt  virtue  of  thefe  ftatutes  a  bankrupt  may  lofe  all  hii 
seal  eftates ;  which  may  at  once  be  transferred  by  his  com- 
miffioners  to  their  allignees,  without  his  participation  or 
confent. 

^  I  Jac.  I«  c.  15. 


(15)  If  the  wife  of  a  bankrupt  has  lands  before  marriage,  un- 
kfs  they  are  fettled  upon  her  for  her  feparate  ufe,  the  huiband^s 
•ntereft  in  them  fliall  be  fold,  fo  that  the  wife  can  have  SO  fiuthcr 
fsjoyment  of  them  until  ihe  funrires  her  huiband* 
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OP    TITLE    BY    ALIENATION. 


THE  moft  ufual  and  univerfal  method  of  acquiring  a 
tide  to  real  eftates  is  that  of  alienation,  conveyance^ 
or  purcbafe  in  it's  limited  fenfe  :  ut)der  which  may  be  com* 
{»tfed  any  method  wherein  eftates  are  voluntarily  refigned 
by  one  man,  and  accepted  by  another  :  whether  that  be  €f« 
faded  by  fale,  gift,  marriage,  fettlement,  deyife,  or  othet 
tranfmilEon  of  property  by  the  mutual  confent  of  the  parties. 

This  mMmi  of  taking  •eftates,  by  alienation,  is  not  ef 
equal  antiquity  in  tiie  law  of  England  with  that  of  taking 
them  by  defcent.  For  we  may  remember  that,  by  the  feodal 
law  %  a  pure  and  genuine  feud  could  not  be  transferred  from 
one  feudatory  to  another  without  the  confent  of  the  lord  ; 
left  thereby  a  feeble  or  fufpicious  tenant  might  have  been 
fubflttuted  and  impofed  upon  him  to  perform  the  feodal  fer- 
ticesi  tnftead  of  one  on  whofe  abilities  and  fidelity  he  could 
depend.  NeMier  could  the  feudatory  then  fubje£t  the  land 
to  his  debts ;  foir,  if  he  might,  the  feodal  reftraint  of  alien- 
ation would  have  been  eafily  fruftrated  and  evaded  \  Andj 
as  he  could  not  aliene  it^in  his  life-time,  fo  neither  could  h^ 
bj  will  defeat  the  fucceffion,  by  devifing  his  feud  to  another 
family  i  nor  even  alter  the  courfe  of  it,  by  impofing  parti- 
iCttlar  limitations*  or  prefcribing  an  unufual  path  oLdefcent. 
MoTi  in  ihprt»  could  he  aliene  die  eftate,  even  with  the  con* 
lent  of  die  lord,  urilefs  he  had  alfo  obtained  the  confent  of 
his  own  next  apparent,  or  prefumptive  heir  ^.  And  there- 
ioia  it  was  very  ufual  in  antieot  feoffinents  to  eaprcis,  th«| 

•  Set  p«.  ^,  «  Cs*  Lltt.  ^.    Wrsbt.  M* 

'      V«i.n.  Z  the 
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the  alienacion  wis  made  by  confent  of  the  heirs  of  the  feof- 
for :  or  fometimes  for  the  heir  apparent  himfelf  to  join  widl 
the  feoflbr  in  the  grant  ^.  And,  on  the  other  hand,  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal^  the  lord 
could  not  aliene  or  transfer  his  figniory  without  the  confent 
of  his  vafal :  for  it  was  efteemed  unreafonable  to  fubjed  a 
feudatory  to  a  new  fuperior,  with 'whom  he  might  hare  a 
deadly  enmity,  without  his  own  approbation  $  or  even  to 
transfer  his  fealty,  without  his  being  thoroughly  apprized  of 
it,  that  he  might  know  with  certainty  to  whom  his  renders 
and  fervices  were  due,  and  be  able  to  diftinguilh  a  lawful  dif- 
trefs  for  rent  from  a  hoftile  fcifing  of  his  cattle  by  the  lord 
of  a  neighbouring  clan^.  This  confent  of  the  vafal  was 
exprefled  by  what  was  called  attorning  ^  or  profelEng  to  be- 
come the  tenant  of  the  new  lord :  which  dodlrine  of  attorn- 
ment was  afterwards  extended  to  all  leflees  for  life  or  years. 
For  if  one  bought  an  eftate  with  any  leafe  for  life  or  years 
Handing  out  thereon,  and  the  leflee  or  tenant  refufed  to  at- 
torn to  the  purchafor,  and  to  become  his  tenant,  the  grant 
or  contraA  was  in  moft  cafes  void,  or  at  lead  incomplete  <  : . 
which  was  alfo  an  additional  clog  upon  alienations. 

Bm*  by  degrees  this  feodal  feverity  is  worn  off;  and  ex- 
perience hath  (hewn,  that  property  bed  anfwers  the  purpofes 
of  civil  life,  efpecially  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  free  and  unreftrained*  The 
road  was  cleared  in  the  firft  place  by  a  law  of  king  Henry  the 
firft,  which  allowed  a  man  to  fell  and  difpofe  of  lands  which 
he  himfelf  had  purchafed ;  for  over  thefe  he  was  thought  to 
have  a  more  exten&ve  power,  than  over  what  had  been 
tranfmitted  to  him  in  a  courfe  of  defcentfrom  his  anceftor^*^: 


^  Madoxy  Formal.   Arfl,  n*.  3i6>  im)% fi  Jiacrmmmu  mvo  Item  Wo 

319.  427.  fttirenti  objhmgthat  j  idquejaffk  anSwis* 

•  Gilb.  Ten.  75.  D* Argentic  Antif,  Cmjutt.  Brit*  ^fud 

*  The  fame  do^Ine  and  the  fame  Dufrefne.  i.  819,  8zo. 
denomination   pitvaiicd    in  Bretagoe—  *Litt.§55i« 

f^efi^uu  in  jmifJiffwiiatthta    nm   mUtir  ^  Emftima  W  ^fuSJhmus  fist  dn 


sffrtbeadi  p^Jtf  fttam  per  attettrtumcet  cut  magii  veRi.  Terram  uutem  jnsm  et 
§g  omrMMceSf  tU  lequi  Jeient ;  cwu  ntafal*  pareuta  dederunt^tnn  mttat  extra  e»gm^ 
;«/,  ^urat9prkru  dmm  ^tje^uk  a  Jd$^     tivMmJuam^  ^L,  Hen*  L  c.  70. 
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a  do£lrine  which  is  countenanced  by  the  feodal  conftkutions 
themfelves  ^ :  but  he  was  not  allowed  to  fell  the  whole  of  his 
own  acquirements,  fo  as  totally  to  difinherit  his  childrenj  any 
more  than  he  was  at  Uberty  to  aliene  his  paternal  efiate  ^m 
Afterwards  a  man  feems  to  have  been  at  liberty  to  part  with 
all  his  own  acquifitions,  if  he  had  previoufly  purchafed  to 
him  and  his  ajftgns  by  name  \  but,  if  his  ajjigns  were  not 
fpecified  in  the  purchafe  deed^  he  was  not  empowered  to 
aliene  ^ :  and  alfo  he  might  part  with  one-fourth  of  the  in* 
heritance  of  his  anceftors  without  the  confent  of  his  heir  ^m 
By  the  great  charter  of  Henry  III  °,  no  fubinfeudation  was 
permitted  of  part  of  the  land,  unlefs  fufficient  was  left  to 
anfwer  the  fervices  due  to  the  fuperior  lord,  which  fufEci* 
ency  was  probably  interpreted  to  be  one  half  or  moiety  of 
the  land  '•  But  thefe  reftridions  were  in  general  removed 
by  the  llatute  of  quia  emptores^,  whereby  all  perfons,  except 
the  king's  tenants  in  capite,  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  difcrction  4.  And 
even  thefe  tenants  /;;  capite^  were  by  the  ftatute.  1  £dw.  III. 
c.  1 2.  permitted  to  aliene,  on  paying  a  fine  to  the  king  ^ 
By  the  temporary  ftatutes  7  Hen.  VII.  c.  3.  and  3  Hen.  VIII. 
c.  4*  all  perfons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  laftly,  thefe  very  fines  for  alien- 
ations were,  in  all  cafes  of  freehold  tenure,  entirely  abo- 
li(hed  by  the  ftatute  1 2  Car.  IL  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  w^s  intro- 
duced fo  early  as  ftatute  Weftm.  2*  which '  fubje£led  a  moiety 
of  the  tenant's  lands  to  executions,  for  debts  recovered  by 
law :  as  the  whole  of  them  was  likewife  fubjeAed  to  be 
pawned  in  a  ftatute  merchant  by  the  ftatute  de  mercatoribus^ 

*  Ftttd.  /.  4.  /.  39.  ■  Mirr.  ibid, 

^  Si  fmftum  tamtum  babamt  is,  f»i  "9  Hen.  III.  c.  32. 

ptrttm  ttrraejuae  dsnart  vo/utrit,  tutie  *  Dalrymple  of  feudi*  95. 

fuidimbocalictt'jftdnontotumqiuftum,  P  18  Edw.  I.  c,  f  •  . 

^irftr  non  ^ottfi  filium  fatm  batrtdem  tx^  ^  Sec  pajr,  72,  ^i« 

kmttedart.     Glanvi].  /.  7.  f.  i.  «■  2  Inft.  67. 
.  *  Miir.c.  x.§  3.  This  is  alfo  borrow.    '    •  i^  Edw.  I.  c  iS. 

cd  ^jn  the  feodal  law.  /W.  /•  a.  /.  48. 

?  *  made 
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made  the  (ame  yearj  and  in  i  ftatute  ftapla  by  ftatate  27  Ed  v. 
t  ^9^  ]  ni.  c.  9.  and  in  other  fimilar  recognizances  by  ftatute  23  Hen. 
VIII.  c.  6.  And  now,  the  whole  of  them  is  not  only  fub- 
fcHt  to  be  pawned  for  the  debts  of  Ae  owner,  but  likewife 
to  be  abfolutely  /o/d  for  the  benefit  of  trade  and  commerce 
by  the  feveral  ftatute  of  bankruptcy.  The  reftraint  of  dc» 
vifing  lands  by  will,  except  in  fome  places  by  particular  cuf- 
tom,  lafted  longer ;  that  not  being  totally  renrwved,  till  the 
abolition  of  the  military  tenures.  The  do£trine  of  attorn^ 
mentj  continued  ftill  later  than  any  of  the  reft,  and  became 
extremely  troublefome,  though  many  methods  were  invented 
to  evade  them ;  till  at  laft,  they  were  made  m>  longer  ne- 
ceflary  to  complete  the  grant  or  conveyance,  by  ftatute  4  &  5 
Ami*  c.  i6.  nor  (hall,  by  ftatute  1 1  Geo.  II.  c.  19.  the  attorn- 
nent  of  any  tenant  affedl  the  pofleffion  of  any  lands,  unleft 
made  with  confent  of  the  landlord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  direftion  of  a  court  of  juftice. 

In  examining  the  nature  of  alienation,  let  us  firft  inquire^ 
briefly,  who  may  aliene,  and  to  vfboms  and  then,  more  largely, 
hw  a  man  may  aliene^  or  the  feveral  modes  of  conveyance. 

I.  Wbo  may  aKetie,  and  to  whom :  or,  in  other  wordt^ 
viho  is  capableof  conveying  and  who  of  purchafing.  And 
herein  we  muft  conCder  rather  the  incapacity,  than  capacity, 
of  the  feveral  parties :  for  all  perfons  in  poffeffion  are  prima 
fatucz^i^Xt  both  of  conveying  and  purchafing,  unlefs  the 
law  has  laid  them  under  any  particular  difabilities.  But,  if 
a  man  has  only  in  htm  the  right  of  either  pofTeflion  or  pro- 
perty, he  cannot  convey  it  to  any  other,  left  pretended  titles 
might  be  granted  to  great  men,  whereby  juftice  might  be 
trodden  down,  and  the  weak  opprefled  '•  Yet  rcverfions  and 
▼efted  remainders  may  be  granted  ;  becaufe  the  poffeffion 
of  the  particular  tenant  is  the  pofleffion  of  him  tn  reverion 
or  remainder ;  but  contingencies,  and  mere  pofftbilitiiSf  though 
they  may  be  releafed,  or  devifed  by  will,  or  may  pafs  to 
the  heir  or  execvtor^  yet  cannot  (it  hath  been  faid)  be 

,  >  COi  Litt  ax4. 
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alBgned  to  a  ftrangcr^  unlefs  coupled  mth  fome  prefent  ia<* 
tcjrcft»(i). 

Persons  attainted  <9f  treafon,  felony,  and  ^atmunin^  art 
incapable  of  conveying,  from  the  time  of  the  offence  com- 
mitted, provided  attainder  follows " :  for  fuch  conveyance  by 
them  may  tend  to  defeat  the  king  of  his  forfeiture,  or  the  C  ^9^  3 
lord  of  his  efcheat.  But  they  mdj  purchafi  for  the  benefit 
of  the  crown,  or  the  lord  of  the  fpe,  though  they  are  dif* 
abled  to  i$ld :  the  lands  fo  purchafed,  if  after  attainder,  being 
fubje£l  to  immediate  forfeiture ;  if  before;,  to  efcheat  as  well 
as  forfeiture,  according  to  the  nature  of  the  crime  ^.  So 
alfo  corporations,  religious  ot  others,  may  purchafe  lands  ; 
yet,  unlefs  they  have  a  licence  to  hold  in  mortmain,  they 
cannot  retain  fuch  purchafe  ^  but  it  fhaU  be  forfeit«d  to  the 
lord  of  the  fee. 

r 

Idiots  and  perfons  of  nonfane  memory,  iniants,  and 
perfons  under  durefs,  are  not  totally  difabled  either  to  convey 
or  purchafe,  but  fub  modo  only.  Por  their  conveyances  and 
purcbafes  are  voidable,  but  not  aAually  void.  The  king  in- 
deed, on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
a&s  X.  But  it  hath  been  faid^  chat  a  non  compos  himfelf^ 
though  he  be  afterwards  brought  to  a  right  mind,  (hall  not 
be  permitted  to  allege  his  own  infanity  in  order  to  avoid  fuch 
grant :  for  that  uo  man  (hall  be  allowed  to  ftultify  himfelf^ 
or  plead  his  own  difability.  The  progrefs  of  this  notion  is 
fomewhat  curious.  In  the  time  of  Edward  I,  non  compos 
was  a  fufficient  plea  to  avoid  a  man's  own  bond'^ :  and  there 
is  a  writ  in  the  regifter^  for  the  alienor  himfelf  to  itcover 

'  Sheppard*s  toochftone.  238,  139.  ^  Ibid.  147. 

31*.    II  Mod.  I5t.    I  P.  W"'.  574*  y  Biicton.  c.  %%.fil.  ^, 

Stra.  132.  *fil.  22S.  See  z\to  Mtmor^nd,  Statth* 

**  Co.  Lut.  42«  12  Edw.  I.  (prefixed  to  Mayiurd*!  yt« 

"^  Ibid.  7.,  book£dw.Il.)/«/.  aj. 


^«** 


( I )  A  covenant  for  a  valuable  coniideration  to  fettle  or  convey  a 

.poffibility,  when  it  arifcs,  will  be  enforced  in  equity.  FonbL  Tr.  of, 
fiq.  tot. 
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lands  aliened  by  him  daring  his  infanity ;   dumfuH  non  earn* 

pos  mentis  fuae^  ut  dicit^  {5V.     But  under  Edward  III  a  fcru« 

pie  began  to  arife,  whether  a  man  fliould  be  permitted  to 

Hemtjb  himfelf,  by  pleading  his  own  infanity*:  and,  after* 

wardsi  a  defendant  in  affife  haying  pleaded  a  reieafc  by  the 

plaintiff  fince  the  laft  continuance,  to  which  the  plaintiff  re« 

plied  (ore  tenus^  as  the  manner  then  was)  that  he  was  out  of 

his  mind  when  he  gave  it,  the  court  adjourned  the  aflife  ; 

doubting,  whether  as  the  plaintiff  was  fane  both  then  and  at 

the  commencement  of  the  fult,  he  fliouId  be  permitted  to 

plead  an  intermediate  deprivation  of  reafon^  and  the  queftion 

was  aflced,  how  he  came  to  remember  the  releafe,  if  out  of 

his  fenfes  when  he  gave  it  *.    Under  Henry  VI  this  way  of 

C  S^t  ]  reaibning  (that  a  man  (hall  not  be  allowed  to  difable  himfelf, 

by  pleading  his  own  incapacity,  becaufe  he  cannot  know 

yrhax  he  did  uncfer  fuch  a  fituation)  was  ferioufly  adopted  by 

the  judges  in  argument^;  upon  a  queftion,  whether  the  heir 

was  barred  of  his  right  of  entry  by  the  feoffment  of  his  in- 

fane  anceftor.    And  from  thefe  loofe  authorities,  which  Fitz- 

herbert  does  not  fcruple  to  reject  as  being  contrary  to  rea- 

fon  ^,  the  maxim  that  a  man  fhall  not  ftultify  himfelf  hath 

been  handed  down  as  fettled  law  ' :  though  later  opinions, 

feeling  the  inconvenience  of  the  rule,  have  in  many  points 

endeavoured  to  reftrain  it '^  (2).    And,  clearly,  the  next  heir,or 

other  perfon  interefted,  may,  after  the  death  of  the  idiot  or 

non  compos^  take  advantage  of  his  incapacity  and  avoid  the 

grant  ^     And  fo  too,  if  he  purchafes  under  this  difability, 

and  does  not  afterwards  uppn  recovering  his  fenfes  agree  to 

f  5  ^d'w,  IIL  70*  123.     Jfnk.  40. 

*  35-4^*  t'^'  10*             '  *  Comb.  469.     3  Mod-  3io»   311^ 

b  39  Hen.  VI.  j^z,  I  Equ.  caf.  abr.  179. 

<  F.  N.  B.  20X.  '  Perkioi.  ^  i|. 
^  Lltt.  §  405.  Cro.  Elis.  398.  4B-ep« 


(a)  In  Cro.  EIi2.  398.  the  opinion  of  Fitzherbert  it  denied  to  be 
bw,  and  de  non  fane  memory  held  to  be  a  bad  plea  to  an  afkion  of 
debt  upon  an  obligation.  See  much  learning  refpe^ling  lunatics^ 
eoUedled  in  Mr«  Fonblanque's  edition  of  the  Trcatifc  of  Equity, 
p,  40,  &  fcq. 
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the  purchafe,  his  heir  may  either  wave  or  accept  the  eftate 

at  his  option  <•     In  like  manneri  an  infant  may  waive  fuch 

purchafe  or  conveyance^  when  he  comes  to  full  age ;  or,  if 

he  does  not  then  aduaiiy  agree  to  it,  his  heirs  may  waive  it 

after  him  K    Perfons  alfo,  who  purchafe  or  convey  under 

durefsy  may  affirm  or  avoid  fuch  tranfaf^ion,  whenever  the 

darefs  is  ceafed '.     For  all  thefe  are  under  the  prote£lton  of 

the  law }  which  will  not  fufFer  them  to  be  impofed  upon, 

through  the  imbecillity  of  their  prefent  condition ;  fo  that 

their  a£bs  are  only  binding,  in  cafe  they  be  after  wards  agreed 

to,  when  fuch  imbecillity  ceafes.    Yet  the  guardians  or  com- 

mittees  of  a  lunatic,   by  the  ftatute  of  i  x  Geo.  III.  c.  20. 

arc  impowered  to  renew  in  his  right,  under  the  diredions  of 

the  court  of  chancery,  any  leafe  for  lives  or  years,  and  apply 

the  profits  of  fuch  renewal  for  the  benefit  of  fuch  Ipnatic,  hi^ 

heirs  or  executors* 

» 

Thb  cafe  of  a  feme-covert  is  fomewhat  different*  She 
may  purchafe  an  eftate  without  the  confent  of  her  hulband, 
and  the  conveyance  is  good  during  the  coverture,  till  he  avoids 
it  by  fome  a^  declaring  his  diffent  "•  And,  though  he  does  [  293  ] 
nothing  to  avoid  it,  or  even  if  he  aAually  confcnts,  the  feme- 
covert  herfelf  may,  after  the  death  of  her  huiband,  waive  or 
difagree  to  the  fame :  nay,  even  her  heirs  may  waive  it  after 
her,  if  ihe  dies  before  her  hufband,  or  if  in  her  widowhood 
(he  does  nothing  to  ezprefs  her  confent  or  agreement  '•  But 
liCit  conviyanse  or  other  contract  of  a  feme- covert  (except  by 
fome  matter  of  record)  is  abfolutely  void,  an4  not  merely 
voidable  ^\  and  therefore  cannot  be  affirmed  or  mgde  goo4 
by  any  fubfequent  agreement^ 

The  cafe  of  an  alien  torn  is  alfo  peculiar.  For  he  may 
purchafe  any  thing ;  but  after  purchafe  he  cap  hoH  nothing 
except  a  leafe  for  years  of  ^  houfe  for  convenience  of  mer- 

*  Co.  Lktt  s.  k  Co.  Litt.  3. 

»  9  Inft,  4S3.    5  Rtp.  119*  ■  Fejkini.  §  154.    1  Sid.  lao. 

Z  4  cbandisCi 


t9S  fbi  Ki<yUf%  Boor Tt^ 

•handiEd  (g)^  ta  tztc  he  be  an  sdicit  fneiid:  aB  dther  piirchafm 
(when  found  by  an  ioqucft  ol  office)  being  inuAedialdj  t^Of 
Irited  to  the  king'* 

Papists,  Uftly^  and  peHbns  peofeffiAg  the  popifii  leli* 
gion,  and  negle£king  to  tal^e  the  oadi  profcrfted  bf  ftatnte 
1 8  Geo<  III.  c,  60.  within  the  time  Kmitcd  for  diat  |^af^f«| 
are  by  ftatute  11  &  12  W.iILc.4.  cKfabled  to  parchafe  any 
lands,  rents,  or  hereditaments ;  and  atl  dtatea  made  to  theb' 
nfe,  or  in  truft  for  them,  are  void  *• 

n.  We  are  nett.  But  ptincipally,  to  inquire,  iovf  a 
man  may  aliene  or  convey  \  which  will  lead  ns  to  confider 
the  feveral  modes  of  conveyance. 

In  confequenee  of  the  admiffion  of  property,  or  the 
giving  a  feparate  right  by  the  law  of  fociety  to  thofe  things 
which  by  the  hw  of  nature  were  in  common,  diere  was  ne« 
.cefiarzly  fome  means  to  be  devifed,  whereby  diat  feparate 
C  294  ]  ^'^S^^  ^^  ezclufive  property  fliould  be  originally  acquired  $ 
which,  we  have  more  than  once  obftrved,  was  diat  of  occu* 
pancy  or  firft  poflefiion.  But  this  pofiefion,  when  once 
gained,  was  alfo  neceflarily  to  be  continued ;  or  elfe,  upon 
one  man's  dereliction  of  the  thing  he  bad  feifed,  it  would^ 
again  become  common,  ^nd  all  thofe  mifchiefs  and  conien^^ 
tions  would  enfue,  which  property  was  introduced  to  prevent* 
For  this  purpofe  therefore,  of  continuing  the  pofleffion,  the 
municipal  law  has  eftablifhed  defartis  and  alfenathni :  thi^ 
former  to  continue  the  pofleffion  in  the  heirs  of  the  propria, 
tor,  after  his  involuntary  derelidion  of  it  by  his  death ,  tha 
latter  to  continue  it  in  thofe  perfons;  to^whom  the  proprietor, 
by  his  own  voluntary  ad,  (hould  choofe  to  relinquifli  it  in  his 
life-time.     A  tranilation^  or  transfer,  of  property  being 

•  Co.  LStt.  %.  *  I  p.  W"»».  354. 

(3)  It  feems  that  he  has  not  even  this  esceptbn  in  his  fiivour. 
JIarg.  Cot,  Litu  a. 

thue 
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thus  admitted  by  law,  it  became  neceflary  that  this  transfer 
(bould  be  properly  evidenced :  in  order  to  prevent  difputes, 
cither  about  the  faA,  as  whether  there  was  any  transfer  at  all : 
or  concerning  the  perfons^  by  whom  and  to  whom  it  was 
transferred }  or  with  regard  to  the  fubje£b  matter,  as  what 
the  thing  tranferred  confided  of;  or,  lailly,  with  relation 
to  the  mode  and  quality  of  the  transfer^  as  for  what  period 
of  time  (or,  in  other  words,  for  what  eflate  and  intereft) 
the  conveyance  was  made.  The  legal  evidences  of  this 
tranflation  of  property  are  called  the  common  ajfurances  of  the 
kingdom ;  whtreby  every  man's  eftate  is  afiured  to  him,  and 
all  controverfies,  doubts,  and  difficulties  are  either  prevented 
or  removed. 

These  common  aiTurances  are  of  four  kinds.:  i.  By 
oaatter  in  pais^  or  deed ;  which  is  an  afTurance  tranfa£ied  be- 
tween two  or  more  private  perfons  in  faisf  in  the  country^ 
that  is  (according  to  the  old  .common  law)  upon  the  very 
fpot  to  be  transferred,  a.  By  matter  of  ncord^  or  an  afiii* 
vance  tranfa^cd  only  in  the  king's  pttblk  courts  of  record* 
3*  By  fpecial  cufiom^  obtaining  in  fome  particular  placeSy 
and  relating  only  to  fome  particular  fpectes  of  prc^erty« 
Whidi  three  are  fuch  as  take  eSe£i  during  the  life  of  the 
party  eonreying  or  aflurlng.  4.  The  fourth  takes  no  effeft, 
till  after  his  death ;  and  that  is  by  dgvife^  contained  in  his  laft 
will  and  teftament«    Wc  ibaU  treat  of  each  in  it's  order* 
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CKAPTZR    THE    TW^EKTIKTH. 


OF  ALIENATION    by    DEED. 


IN  treating  of  deeds  I  ihall  conHder,  firft,  their  general 
nature ;  and,  next,  the  feveral  forts  or  kinds  of  deeds^ 
with  their  refpedive  incidents.  And  in  explaining  the  for- 
mer, I  fliall  examine,  iirft,  what  a  deed  is  $  fecondlj,  it's 
itqnifitesi  and  thirdly,  how  it  may  be  avoided. 

L  First  then,  a  deed  is  a  writing  fealed  and  delivered  by 
the  parties  \  It  is  fometimes  called  a  charter,  carta,  from 
h's  materials ;  but  mod  ufually,  when  applied  to  the  tranf* 
anions  of  private  fubjef^s,  it  is  called  a  deed,  in  h^tin/affum^ 
MOT  ij^oxwff  becaufe  it  is  the  moft  folemn  and  authentic  zSt 
that  a  man  can  poflibly  perform,  with  relation  to  the  difpofal 
of  his  property ;  and  therefore  a  man  (hall  always  be  efiopped 
by  his  own  iu^^^,  or  not  permitted  to  aver  or  prove  any  thing 
iM  contradi£lion  to  what  he  has  once  fo  folemnly  and  delibe* 
rately  avowed  ^  If  a  deed  be  made  by  more  parties  than  one^ 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties,  and  each  (hould  be  cut  or  indented  (formerly  in  acute 
angles  tnftar  ieniium,  like  the  teeth  of  a  faw,  but  at  prefent  in 
a  waving  line)  on  the  top  or  fide,  to  tally  or  correfpond  with 
the  other ;  which  deed,  fo  made,  is  called  an  indenture.  For* 
merly,  when  deeds  were  more  concife  than  at  prefent,  it  waa 
nfual  to  write  both  parts  on  the  fame  piece  of  parchment,  with 
foroe  word  or  letters  of  the  alphabet  written  between  them  \ 
through  which  the  p^rqhment  was  cut,  either  in  a  ftrait  or 

•  C«.  Litt.  I7f.  >  P)owd.  434. 

3  indented 
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indented  line,  in  fuch  a  manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were  de« 
nominated  fyngrapha  by  the  canonifts  ^ ;  and  with  us  cUro* 
grapha^  or  hand- writings  ** ;  thfc  word  ctrographum  or  cyro* 
graphum  being  ufually  that  which  is  divided  in  making  the 
indenture :  and  this  cuftom  is  ftill  preferved  in  making  out 
the  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  it)to  ufe,  without  cutting  through 
any  letters  at  all  \  and  it  feems  at  prefent  to  ferve  for  little 
other  purpofe,  than  to  give  name  to  the  fpecies  of  the  deed. 
When  the*feveral  parts  of  an  indenture  are  interchangeably 
executed  by  the  feveral  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  ufually  called  the  original^  and  the 
reft  are  counterparts :  though  of  late  it  is  moft  frequent  for 
all  the  parties  to  execute  every  part ;  which  renders  them  all 
originals.  A  deed  made  by  one  party  only  is  not  indented; 
h\xt  poUad  or  ihaved  quite  even ;  and  therefore  called  a  deed^' 
poll^  or  a  fingie  deed  ^. 

II.  We  are  in  the  next  place  to  conGder  die  requtfites  of  a 
*  deed.  .  The  firft  of  which  is,  that  there  be  perfons  able  to 
Cont|'a£l  and  be  cpntra^ted  with,  for  the  purpofes  intended 
by  the  deed  ;  and  alfo  a  thing,  or  fubject  matter  to  be  con- 
tra£^ed  for ;  all  which  muft  be  expreiTed  by  fufficient  names^ 
So  as  in  every  grant  there  muft  be  a  grantor,  a  grantee,  and 
a  thing  grafted  \  in  ^very  lesife  a  lelfor,  a  lefTecj  and  a  thing 
demifed. 

Secondi^y  ;  the  deed  muft  be  founded  upon  good  and 
fufficient  conjideration.  Not  qpon  an  ufurious  contraA  >;  nor 
upon  fr^nd  or  collufion,  either  to  deceive  purchafors  bona 
fide^^  or  jt^ft  at>d  lawfi|l  creditors';  any  of  which  bad  con^i 
fiderations  will  vacate  the  dtt^^  and  fubject  fuch  perfons,  at 
put  the  fame  in  ure,  to  forfeitures,  and  often  to  imprifonment* 
A  deed  alfo,  or  other  grant,  made  without  any  confideration, 
|s,  as  it  were,  of  no  cSc(X ;  for  it  is  conftrued  to  inure,  or  to 


*  Lyndew.  /.  i.  /.  lo.  c,  i. 
'  Mirror,  r:  i.  §  27. 

*  Ibid*  Litt.  ^  371,  37^* 
f  Co.  Lin.  35. 


*  Stat.  i^Elif.  c.  8. 
^  Scat.  %^  £lis.  %  4* 
\  Sue.  15  Elis.  c.  j* 


be 
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be  effe£tttal,  only  to  the  ufe  of  the  granto^  himfeU  '^  ( i  )•  The 
C  297  3  confideraCton  may  be  either  a  good  or  a  valuahk  one.  A  good 
confideration  is  fuch  as  that  of  blood,  or  of  natural  lav«  and 
aSc&ton,  when  a  man  grants  an  eftate  to  a  near  relation  \ 
being  founded  on  motives  of  generofity,  prudence,  and  nata* 
ral  duty  \  a  valuable  conGderation  is  fuch  as  money,  mar* 
riage,  or  the  like,  which  the  law  efteems  an  equivalent  givca 
for  the  grant '  \  and  is  therefore  founded  in  motives  of  jufticc* 
Deeds  made  upon  good  confideration  only,  are  conCdered  as- 
merely  voluntary,  and  are  frequently  £et  afide  in  favour  of 
creditors,  and  bona  JUi  purchafors. 

Tbirdlt;  the  deed  mu(t  be  written^  or  I  prefume 
frmted^  for  it  may  be  in  any  chara£ler  or  any  language;  but 
it  muft  be  upon  paper  or  parchment.  For  if  it  be  written 
on  ftone,  board,  linen,  leather,  or  the  like,  it  is  no  deed  ^* 
Wood  or  ftone  may  be  more  durable,  and  linen  lefs  liable  to 

'^  Perk.  ^  533.  "  Co.  Lite.  z%^  F«  N.  B.  ZM. 

•  3  Rep.  83. 

( X )  This  I  conceive  is  only  true  of  a  bargain  and  fade ;  for 
*«  herein  it  is  faid  to  differ  from  a  gift,  that  this  may  be  with* 
**  out  any  confideration  or  caufe  at  all;  and  that  hath  always 
**  fome  mentoriotts  caufe  mooring  it,  and  cannot  be  without  it.*' 
Shef,  T&ueh.  til*  But  otherwife  a  voluntary  conveyance  is  good 
both  in  law  aad  equity.  TV.  of  Eq.  h.  i.  €.$*/.  2.  It  ufcd 
to  be  thought,  if  a  perfon  made  a  voluntary  grant  of  lands, 
although  he  could  not  refume  them  himfelf,  yet  if  he  after^ 
*  wards  made  another  conveyance  of  them  for  a  valuable  con- 
fideration, that  the  firft  grant  would  be  void  with  regard  to  this 
purchalbr  under  the  27  £Iiz.  c.  4.  But  it  was  determined  by 
lord  Mansfield  and  the  court,  that  there  mull  be  fome  circumftance 
of  fraud  to  vacate  the  firft  conveyance,  the  want  of  coniiden- 
taon  alone  not  being  (ufficicnt.    Cowp,  705. 

But  if  a  perfon  is  indebted  at  the  time  of  making  a  voluntary 
grant,  or  becomes  fo  foon  afterwards,  it  will  be'confidered  fraudu- 
lent aqd  void  with  refped  to  creditors,  under  the  13  £liz,  c.  5. 

And  if  a  perfon  makes  a  volunury  grant  and  afterwards  becomes 
bankrupt,  whether  he  was  indebted  or  not  at  the  time,  it  vrill  be 
void  by  i  Jac.  c.  15. 5  and  the  efUte  granted  may  be  conveyed  by 
the  commii&oners  to  the  affignees  for  the  benefit  of  the  creditors 
I  Jitk.  93. 

24  rafures  \ 
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rafures ;  but  writing  on  paper  or  parchment  unites  In  itfelF, 
more  perfe£tl7  than  any  other  way,  both  thofe  deGrable  quail* 
ties:  for  there  is  nothing  elfe  fo  durable^  and  at  the  fame  time 
(o  little  liable  to  alteration ;  nothing  fo  fecure  from  alteration, 
that  is  at  the  fame  time  fo  durable.     It  mud  alfo  hare  the 
regular  (tampSj  impofed  on  it  by  the  feveral  ftatutes  for  the 
increafe  of  the  public  revenue ;  elfe  it  cannot  be  given  ia 
evidence.   Formerly  many  conveyances  were  made  by  parol^ 
or  word  of  mouth  onlyj  without  writing ;  but  this  giving  2. 
handle  to  a  variety  of  frauds,  the  ftatute  29  Car.  II.  c.  3* 
cnadsy  that  no  leafe  eftate  or  intereft  in  lands,  tenements,  or 
hereditaments,  made  by  livery  of  feifin,  or  by  parol  only,  (ex* 
cept  leales,  not  exceeding  three  years  from  the  making,  and 
whereon  the  referved  rent  is  at  leaft  two-tbirds  of  the  real 
value,)  Ihall  be  looked  upon  as  of  greater  force  than  a  leafe  or 
eftate  at  will }  nor  (hall  any  aflignment,  grant,'  or  furrender 
'  of  any  intereft  in  any  freehold  hereditaments  be  valid ;  unle& 
in  both  cafes  the  ftme  be  put  in  writing,  and  figned  by  the 
party  grandng,  or  his  agent  lawfully  authorized  in  writing* 

FomiTHLY;  the  matter  written  muft  be  ItgaOy  and  «rw 
ArJy  fet  forth:  that  is,  there  muft  be  words  fufficient  to 
fpecify  the  agreement  and  bind  the  parties :  which  fuffici- 
ency  muft  be  left  to  the  courts  of  law  to  determine  *•    For  ([  198  ] 
it  is  not  abfolutely  neceflary  in  law,  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi* 
cient  words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  tfaefe  forms^l  and  orderly  parts  are  calculated  to  con* 
irey  that  meaning  in  the  cleareft,  diftindeft,  and  moft  efiec* 
toal  manner,  and  have  been  well  confidered  and  fettled  by 
the  wifdom  of  CicceOive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reafon  or  urgent  necei&ty)   and 
therefore  I  will  here  mention  them  in  their  ufual  ^  order. 

I.  Thb  pnmfts  may  be  ufed  to  fet  forth  the  mimber  and 
names  of  the  parties,  with  their  additions  or  titlea.  Tbey 
aUb  contain  the  recital,  if  any,  of  fuch  deedsj  agreements, 

!  G«.  Litt.  s$5.  "^  /W.  %. 

or 
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or  matters  of  (zSt,  as  are  neceflary  to  explaid  the  reafons 
upon  which  the  prefent  tranfa£iioa  is  founded  :  and  herein 
alfo  is  fet  down  the  confidcration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  of  the  grantor, 
grantee^  and  thing  granted  '• 

2y  3.  Next  come  the  habendum  and  tenendum^.  The 
office  of  the  habendum  is  properly  to  determine  what  eftate  or 
intcreft  is  granted  by  the  deed :  though  this  may  be  per* 
formed,  and  fometimes  is  performed^  in  the  premifcs.  In 
which  cafe  the  habendum  may  leffen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict  or  be  repugnant  to,  the 
cftate  granted  in  the  premifes.  As  if  a  grant  be  *<  to  A  and 
*<  the  heirs  of  his  body,"  in  the  premifes,  habendum  *<  to  him 
••  and  his  heirs  for  ever,**  or  vice  verfa ;  here  A  has  an  cftate- 
tail,  and  a  fee-fimple  expedant  thereon'.  But,  had  it  been 
in  the  premifes  *^  to  him  and  his  heirs,"  habendum  <*  to  him 
**  for  life,"  the  habendum  would  be  utted^  void  • ;  for  an 
eft  ate  of  inheritance  is  vefted  in  him  bffore  the  habendum 
comes,  and  (hall  not  afterwards  be  taken  away,  or  devefted, 
by  it.     The  tenendum  <<  and  to  hold,"  is  now  of  very  little 

C  ^SK^  3  ^^^*  ^^^  ^^  ^"'y  '^^P^  ^"  ^^  cuftom.  It  was  fometimes  for- 
merly ufed  to  fignify  the  tenure,  by  which  the  eftate  granted 
was  to  be  holden  ;  viz*  **  tenendum  perfervitium  mUitare^  in 
*•  burgagio,  in  libera  focagio^  &fr."  But,  all  thefe  being  now 
reduced  to  free  and  common  focage,  the  tenure  is  never  fpe« 
cified.  Before  the  ftatute  of  quia  emptores^  18  Edw.  I.  it  was 
alfo  fometimes  ufed  to  denote  the  lord  of  whom  the  land  (hould 
be  holden :  but  that  ftatute  directing  all  future  purchafors  to 
hold,  not  of  the  immediate  grantor,  but  of  the  chief  lord  of  the 
fee,  this  ufe  of  the  tenendum  hath  been  alfo  antiquated ;  though 
for  a  long  time  after  we  find  it  mentioned  in  ancient  charters, 
that  the  tenements  (hall  be  holden  de  capitalibus  dominisfeo£^s 
but  as  this  exprefTed  nothing  more  than  the  ftatute  had  al« 
ready  provided  for,  it  gradually  grew  out  of  ufe* 

»  See  tppeodix,  N°II.  §  2.  pag.  v.  *  2  Rep.  13.    8  Rep.  5^. 

%  Uid.  ^  Append.  N«  L    Midox.   TtnuL 

'  Co.  Litt.  21.  2  Ro(L  Rep.  19.  a|.  faj^* 
Cro.  Jac.  476. 

4,  Next 
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4.  Next  (Mow  the  terms  of  (lipulatton,  if  atij,  upon 
which  the  grant  is  made :  the  firft  of  which  is  the  reddendum 
or  rcfervation,  whereby  the  grantor  doth  create  or  referFC 
fome  new  thing  to  himfelf  out  of  what  he  had  before  granted* 
As  ''  rendering  therefore  yearly  the  fum  of  ten  (hillings,  or 
'*  a  pepper  com,  or  two  days  ploughing,  or  the  like***** 
Under  the  pure  feodal  fyftem,  this  render,  rtdhuSf  retunij 
or  rent)  confided  in  chivalry  principally  of  military  fervices^ 
in  villenage,  of  the  mod  flavifh  oiEces ;  and  in  focage,  it 
ufually  confifts  of  money,  though  it  may  ftill  confifl:  of  fer* 
vices,  or  of  any  other  certain  profit  ^.  To  make  a  reddendum 
good^  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
refervation  mud  be  Co  the  grantors,  or  fome,  or  one  of  them^ 
and  not  to  any  ftranger  to  the  deed  ^  But  if  it  be  of  ancient 
fervices  or  the  like,  annexed  to  the  land,  then  the  refervatioa 
may  be  to  the  lord  of  the  fee  r» 

5.  Another  of  the  terms  upon  which  a. grant  may  be 
made  is  a  condition;  which  is  a  claufe  of  contingency,  on  the 
happening  of  which  the  eflate  granted  may  be  defeated ;  as  [  3^^  1 
**  provided  always,  that  if  the  mortgagor  (hall  pay  the  mort- 

*'  S^gc^  500/.  upon  fuch  a  day,  the  whole  edate  granted 
.*•  fliali  determine  i"  and  the  like  '. 

6.  Next  may  follow  the  claufe  of  warranty;  whereby 
the  grantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fe- 
cure  to  the  grantee  the  edate  fo  granted  '•  By  the  feodal  con^- 
ftitution,  if  the  vafaKs  title  to  enjoy  the  feud  was  difputed^ 
he  might  vouch,  or  call  the  lord  or  donor,  to  warrant  or 
infure  his  gift }  which  if  he  failed  to  do,  and  the  vafal  was 
cviCtedf  the  lord  was  bound  to  give  him  another  feud  of  equal 
ralue  in  recompenfe  ^  And  fo,  by  our  antient  law,  if  be- 
fore the  datute  of  quia  emptores  a  man  enfeoiFed  another  in 
fee,  by  the  feodal  verb  dedi^  to  hold  of  himfelf  and  his  heira 
by  certain  fervices ;   the   law  annexed  a  warranty  to  this 

^  AfpCD^.  NO  11.  ^  I.  pag.  uw  *  Append.  19<*  H.  ^  ft.  paf .  tKL 

«  S<«paf.4X.  *  Uid.  NO  I.  fiC-i* 

«  Plowd.  13.    S  Rep.  74.  *  fiuJ.  L  a,  r.  S.  9f  aj. 
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grant,  which  bound  the  feoifor  and  his  hdrs,  to  whom  the 
iervicca  (which  were  the  conGderation  and  equivalent  for  the 
gift)  were  originally  ftipulated  to  be  rendered*.     Or  if  ft 
man  and  his  anccftort  had  immemoriall  j  holden  land  of  ano* 
ther  and  his  anceftors  by  the  ferrice  of  homage^  (which  wat 
called  bomsge  auncefhral^ )  this  alfo  beund  the  lord  to  warranty  \ 
cbe  homage  being  an  evidence  of  fuch  a  feodal  grant.    And, 
upon  a  fimilar  principle,  in  cafe,   after  a  partition  or  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be 
cvidled  of  his  (hare,  the  other  and  his  heirs  are  bound  to 
warranty  %  becaufe  they  enjoy  the  equivalent.   And  fo,  even 
«t  this  day,  upon  a  gift  in  tail  or  leafe  for  life,  rendering  rent, 
the  donor  or  lefibr  and  his  heirs  (to  whom  the  rent  is  pay- 
able) are  bound  co  warrant  the  title  ^     But  in  a  feoffment 
in  fee  by  the  verb  deil^  fince  the  ftatute  of  quia  emptores^  the 
feoflFor  only  is  bound  to  the  implied  warranty,  and  not  his 
Iieirs  < ;  becaufe  it  is  a  mere  perfonal  contra^  on  the  part  of 
the  feoffor,  the  tenure  (and  of  courfe  the  antient  fervices) 
refukii}g  back  to  the  fuperior  lord  of  the  fee.    And  in  other 
forms  of  alienation,  gradually  introduced  fince  that  ftatute^ 
r  20I  1  ^^  warranty  whatfoever  is  implied  ^;  they  bearing  no  fort  of 
:inalogy  to  the  original  feodal  donation.    And  therefore  in 
fuch  cafes  it  became  neceflary  to  add  an  escprefs  daufe  of 
warranty  to  bind  the  grantor  and  his  heirs  \  which  is  a  kind 
of  covenant  real,  and  can  only  be  created  by  the  verb  nxmr» 
runtizo  or  tvarrattt  K 

These  ezprefs  warranties  were  introduced,  even  prior  to 
the  ftatute  of  quia  emptoret^  in  order  to  evade  the  (tridaeft  of 
the  feodal  doQrine  of  non-alienation  without  the  coaient  of 
the  heir.  For,  though  he,  at  the  death  of  his  anceftor,  might 
have  entered  on  any  tenements  that  were  alieaed  without  \m 
concurrence,  yet,  if  a  claufe  of  warranty  was  added  to  Urn 
anccftor's  grant,  this  covenant  defcending  upon  the  hek  in* 


c  C*.  Litt.  384. 

^»U. 

*  Litt.  §  143. 

*  Co.  Litr.  loi. 

«  Co.  Litt.  Z74. 
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tnrtji  tli9  grantee;  not  fomnch  bj  confirming  his  title,  as  by 
.obliging  (u9h  Jieir  to  ;ietd  bim  a  recompence  in  lands  of  equal 
yalue:  ^thclaW)  jo  favour  of  alienations,  fuppofing  that  no 
anceftoi;  y^ould  ^an^oolj  difinherit  his  next  of  blood ^s  and 
ihe^efprQ.prefumfqg  that  he  had  received  a  valuable  cdnfider- 
BtioQ,  either,  in  land^  pr  in  money  which  had  purchafed  land, 
and  that  this  equivalent  defcended  to  the  heir  together  with 
the  anceftor*^  warranty.    So  that  when  either  an  ancefter^ 
}>ieing  the  rigl^tful  .tenant  of  the  freehold,  conveyed  the  land 
tp  a  ftranger  afid^s  heirs,  or  releafed  the  right  in  fee-fimple 
ip  one  who  w^s  already,  in  pofieflion,  and  fuperadded  a  war- 
ranty to  bis,  deed,  it  was  held  that  fuch  warranty  ndt  Only 
|x)und  the  warrantor  himfelf  to  proteA  and  afTure  the  title  of  . 
the  warrantee,  but  if,  aUb. bound  bis  heir:  and  this,  whether 
that  warranty  wa$  linigly,  or  collateral  to  the  title  of  the  land. 
Lineal  warranty  was,  where  the  heir  derived,  or  might  by  pot- 
fibility  have  deriye^i  hif, title  .to  the  land  warranted,  either  from 
or  through  f Ive- ancei^r ,whp  made  the  warranty:  as  where  a 
father,  or  an  elder  fon  ip  the  life  of  .the  father,  releafed.  to  the 
diflfeifor  of  either  themfclves  or  the  grandfather,  with  war« 
X]anty^  this  was  linqal  to  the  younger  fon'.     Collateral  war* 
lanty  was  where^  thp  heir's  title  to  the  land  neither  was,  nor 
could  have  been,  deriyed.from  the  warranting  anceftor;  as  [  302  ] 
where  a  younger  brother  releafed  to  his  father's  diiTeifor,  with 
irarranty,  this  was  collateral  to  the  elder  brother'^.  But  where 
the  very  conveyanqe  %o  which  the  warranty  was  annexed,  im« 
mediately  followed  a  diffcifin,  or  operated  itfelf  as  fuch^  (as, 
where  a  father  tenant  for  years,  with  remainder  to  his  fon  in 
fee,  aliened  in  fee-Gmple  with  warranty,)  this,  being  in  it's 
original  manifeftly  founded  on  the  tort  or  wrong  of  the  war** 
tantor  hin^felf,  was  called  a  warranty  commencing  by  diffeifim 
and,  being  too  palpably  injurious  to  be  fnpported,  was  not 
1>inding  upon  any  heir  for  fuch  tortious  warrantor ». 

In  both  lineal  and  collateral .  warranty,  the  obligation  of 
the  heir  (in  cafe  the  warrantee  was  evi£ted,  to  yield  him  other 

*  Co.  Litt  37J.  »  Lilt.  §  705.  707. 

'  JJtt.  ^  703.  706,  707.  •  Ibid,  §  698.  70  a. 
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lands  in  their  (lead)  was  only  on  condition  that  he  had  other 
fufficient  lands  by  defcent  from  the  warranting  anceftor**. 
But  though,  without  aflets^  he  was  not  bound  t^  infure  the 
title  of  another^  yet  in  cafe  of  lineal  warranty,  whether 
aflets  4efcended  or  not,  the  heir  was  perpetually  barred  from 
claiming  the  land  himfelfs  for,  if  he  could  fucceed  in  iucli 
claim,  he  would  then  gain  aflets  by  defcent,' (if  he  had  them 
not  before,)  and  muft  fulfil  the  warranty  of  his  anceftor:  and 
the  fame  rule  ^  was  with  lefs  juftice  adopted  alfo  in  refpeft  of 
.  collateral  warranties,  which  likewife  (though  no  aflfets  de* 
fcended)  barred  the  heir  of  the  warrantor  from  claiming  the 
land  by  any  collateral  title  ;  upon  the  prefumption  of  law 
that  he  might  hereafter  have  aflets  by  defcent  either  from  or 

%  through  the  fame  anceftor.    The  inconrenience  of  this  latter 

branch  of  the  rule  was  felt  very  early,  when  tenants  by  the 
curtefy  took  upon  them  to  aliene  their  lands  with  warranty; 
which  collateral  warranty  of  the  father  defcending  upon  bis 
fon  (who  was  the  heir  of  both  his  parents)  barred  him  from 
claiming  his  maternal  inheritance :  to  remedy  which  the  fta« 
tute  of  Gloucefter,  6  £dw,  I.  c.  3.  declared,  that  fuch  war* 
ranty  (hould  be  no  bar  to  the  fon,  unlefs  aflets  defcended 

C  Z^i  ]  ^'^°^  ^^  father.  It  was  afterwards  attempted  m  50  £dw.  III. 
to  make  the  fame  provifion  univerfal,  by  enading  that  no 
collateral  warranty  fliould  be  a  bar,  unlefs  where  aflTets  de* 
fcended  from  the  fame  anceftor <i;  but  it  then  proceeded  not 
to  eficft.  However,  by  the  ftatute  11  Hen.  VIL.c.  ao* 
notwithftanding  any  alienation  with  warranty  by  tenant  in 
dower,  the  heir  of  the  huftiand  is  not  barred,  though  he  be 
alfo  heir  to  the  wife.  And  by  ftatute  4  &  5  Ann.  c.  16.  all 
warranties  by  any  tenant  for  life  (hall  be  void  againft  thofe 
in  remainder  or  reverfion  \  and  aU  collateral  warranties  by 
any  anceftor  who  has  no  eftate  of  inheritance  in  pofleflion 
ihall  be  void  againft  his  heir.  By  the  wording  of  which  laft 
ftatute  it  fliould  feem^  that  the  legiflatare  meant  to  allow^ 
that  the  collateral  warranty  of  tenant  in  tail  in  pofleffion, 
defcending  (though  without  aflets)  upon  a  remainder- maa 

•  Co.  Lilt.  loi*  I*  Lilt.  §  71 1|  7:2*  *  Co.  Litt.  373. 
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6r  reverfioner,  ihould  ftill  bar  the  rcm:rinder  or  reverfioni 
^ox  though  the  judges,  in  expounding  the  ftatute  de  donisi 
held  tha^i  t>y  analogy  to  the  ftatute  of  Gloucefter,  a  lineal 
ikrarrantj  by  the  tenant  in  tail  without  aflets  fliould  not  bar 
the  iflue  in  tail,  yet  they  held  fuch  warranty  with  aflets  to  b« 
a  fu£Bcient  bar ':  which  was  therefore  formerly  mentioned* 
its  one  of  the  ways  whereby  an  eftate-tail  might  be  deflroyeds 
it  being  indeed  nothing  more  in  tSt€t^  than  exchanging  the 
lands  entailed  for  others  of  equal  value.  They  alfo  held,  that 
collateral  warranty  was  not  within  the  ftatute  de  donis;  as  that 
zOi  was  principally  intended  to  prevent  the  tenant  in  tail 
from  difinheriting  his  own  iflue;  and  therefore  collateral 
Ivarranty  (though  without  auets)  was  allowed  to  be,  as  at 
common  law,  a  fufiicient  bar  of  the  eft  ate*  tail  and  all  re- 
mainders and  reveriions  expe£lant  thereon'*  And  fo  it  ftill 
continues  to  be,  notwithftanding  the  ftatute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  poflelEon  ;  who  therefore  may 
now,  Ivithout  the  forms  of  a  fine  or  recovery,  in  fome  cafes 
make  a  good  conveyance  in  fee-fimple,  by  fuperadding  a  war- 
ranty to  his  grant)  which,  if  accompanied  with  aflets,  bars 
his  owniflTue,  and  without  them  bars  fuch  of  his  heirs  as  may 
be  in  remainder  or  reverfidn. 

7.  After  warranty  ufually  follow  fflv^ffflfi//,  or  con vcntidps,  [  304  ] 
which  are  claufes  of  agreement  contained  in  a  deed,  whereby 
either  party  may  ftipulate  for  the  truth  of  certain  fa£ts,  or  may 
bind  himfelf  to  perform,  or  give,  fomething  to  the  dther.  Thus 
the  grantor  may  covenant  that  he  hath  a  right  to  convey ;  or 
for  the  grantee's  quiet  enjoyment ;  or  the  like  ;  the  grantee 
may  covenant  to  pay  his  rent,  or  keep  the  premifes  in  repair, 
{5*r."  If  the  covenantor  covenants  for  himfelf  and  his  beirsy 
it  is  then  a  covenant  real,  and  defcends  upon  the  heirs;  who 
are  bound  to  perform  it,  provided  they  have  aflets  by  defcetit, 
but  not  otherwife :  if  he  covenants  alfo  for  his  executors  and 
adminiflratorSf  his  perfonal  aflets^  as  well  as  his  real,  are  like- 
Wife  pledged  for  the  p^rfoi'mance  of  the  covenant ;  which 

'Litt.  §  7t2.     2  Inft.  293.  *  Co.  Litt.  374.     %  Inft.  315. 

*  paf.  116.  ^  Appcn4.  N*  11.  ^  a.  ptg.  yWi. 
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snakes  fuch  covenant  a  better  ftrcurity  than  any  warranty  (2).» 
It  18-  alfo  in  fomc  rcfpefts  a  Icfs  frcurity,  ahrf  th'errfbrc  more  ' 
beneficial  to  the  grantor^  who  ufualhy  covenants  only  for  the 
ads  of  himfetf  and  his  anceftorst  whereas  a  general  ^xmrrdnif 
extends  to  all  mankind.  For  which  reafons  the  covenant  ha^ 
in  modern  praAice  totally  fuperfeded  the  other. 

8.  L^STLt,  comes  the  conelufiony  which  mentions  the  execu* 
tion  and  date  of  the  deed>  or  the  time  of  it's- being  give&  or  exe- 
cuted, either  expre&ly,  or  by  reference  to  feme  day  and  year 
before- mentioned^.  Mot  but  a  deed  is  good/ahhough  it  men- 
tion no  date:  or  hath  a  falfe  date ;  or  even  if  it  hath  an  im« 
poffible  date,  as  the  thirtieth  of  February ;  provided  the 
real  day  of  it'^s  being  dated  or  given>  that  is  delivered,  can 
be  proved*  (3). 

I  PROCEED  now  10  the  fifth  re^uidte  for  making  a  gooct 
deed ;  the  reading  of  it*  This  is  neceflary,  wherever  any  of 
the  parties  defire  it ;  and,  if  it  be  not  done  on  his  requeft,  the 
deed  is  void  as  to  him.  If  he  can,  be  (hould  read  it  himfelf  t 
if  he  be  blind  or  illiterate,  another  mud  read  it  to  him.  If  it 
be  read  falfely,  it  will  be  void  ^  at  leaft  for  fo  much  as  is  mif^ 
lecited:  unlcfs  it  be  agreed  by  coUuGon  that  the  deed  Ihall  be 
read  falfe,  on  purpofe  to  make  it  void;  for  in  £uch  cafe  U 
{hall  bind  the  fraudulent  party  ^.^ 

r  ^Q^  n  Sixthly,  it  is  requiGte  that  the  party,  whofe  deed  it  is^ 
ihouldy^fl/,  and  now  in  mod  cafes  I  apprehend  ttioxA^Jign  it 
alfo*  The  ufe  of  feals,  as  a  mark  of  authenticity  to  letters  and 

V  Append.  N^ II.  §  »•  pag.  xit.  ^  X. Rep.  3.  9.     it  Rep.  27* 

*  Co.  Utt.  46.    Djfer.  28. 

(2)  The  executors  and  adminiftrators  are* bound  by  every  co% 
vcnant  without  being  namcd>  unlefs  it  is  fuch  a  coTcnant  as  is  tO' 
be  performed  perfonally  by  the  covenantor,  and  there  has  been  90 
breach  before  his  death.     Cro.  Eliz,  553. 

(3^  In  antient  times  the  date  of  the  deed  was  generally  omitted»r 
and  tnc  reafon  was  this,  vis.,  that  tiie  time  of  prefcrtption  fre- 
quently changed,  and  a  deed  dated  before  the  time  of  prefcription 
was  not  pleadable,  but  a  deed  without  a  date  might  be  alleged  to- 
be  made  within  the  time  of  prefcriptioiu  Dates  began  to  be  added 
in  the  reigns  of  £d.  i*  and  Ed.  3. 

fithei 
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«thei[  inftruments  .in  writing,  is  extremely  antient.  We  read  of 
it 'among  the  Jews  and  Per1^4n$  in  the  earlieft  and  moft  facred 
Tecords  of  hiftory  ^  And  in  the  bookpf  Jeremiah  there  is  a  very 
remarkable  inftance,  not  only  of  an  attedation  by  feal,  but  alfo 
of  the  other  ufual  for{nalitie8.attcndiog.a  Jewifli  purchafe*.  la 
the  civil  law  alfc^^  feals  were  the  evideoce  of  truth  ^  and  were 
required, on  the partof  the witnefles  at leaft.  at theat^eftattonof 
cv^ry  teftament.  But  in  the  timei>  of  our  Saxon  anceftorsi  they 
were  not  much  in  ufe  in  England.  For  though  fir  Edward  Coktt* 
relies  oxi  an  inftaace  of  kingEdwia's  makinj;  ufe  of  a  feal  about 
an^undred  years  b0for.e  the  copqueft,  yet  it  does  not  follow 
that  this  w;is  the  ufage  among  th^  whole  nation :  and  perhaps 
the  charter  he  mentian9  may  b^  of  doubtful  authority^  from 
this  very  circiunftaQQej  of  being  fealedi  fino:  we  are  aflkred 
by.  all  our  antien^  hiftorians,  that  fealing  was  not  then  in  com- 
mon ufe*  The  method  of  the  Saxons  waa  for  fuch  as  could 
write  to  fvibfcribe  their  namea^  and«  whether  they,  could  write 
or  not,  to  affix^tbe  fign  of  the  crofs;  which  cuftom  our  iUite* 
rate  vulgar  dO)  for  the  mod  part,  to  this  day  keep  up ;  by  fign* 
ing  a  crofs  for  their  mark,  when  unable  to  write  their  names. 
And  indeed  this  inability  to  write,  and  therefore  making  a  crofs 
in  it's  (lead,  is  honeftly  avowed  by  Caedwalla,  a  Saxon  king, 
at  the  end  of  one  of  his  charters^.  In  like  manner,  and  for 
the  fame  unfurmountable  reafon,  the  Normaos,  a  brave  but 
illiterate  nation,  at  their  firft  fettlemem  in  France,  ufed  the  [  306  ] 
practice  of  fealing  only,  without  writing  their  names:  which 
cuftom  continued,  when  learning  made  it's  way  among  them^ 
though  the  reafon  for  4oing  it  had  ceafed  i  aad  hence  the 

*  I  fCings.  c.  21.  Daniel,  c.  6.  Eft-  ^  hfl,  2. 10.  2  fif  3. 
h«t'  c.  8.  *  1  /»/.  7« 

*  <*  And  I  bought  the  leM  of  Hana-  *  ^*  Pnftria  wumu  fT9  ipnramia  Mtt» 
''  acely  and  v»eighcd  him  the  money,  **  rarum  fignum  J^lwRm  tntdi  txfrafi 
«<  ercnfeTenteenihekeUof  filver.  And  **  et  JukfirifJiV  Scid  ^m.^^.^  X, 
^  1  fubfcribed  d»c  evidence,  and  fealed  §  42.  And  this  (according  to  Pra* 
«  ic  and  took  witoeiTey,  and  weighed  copini)  the  emperor  Jufttn  in  toe  eaft, 

*  **  him  the  money  in  che  balUnces    And  and  Theodorlc  king  of  the  Ooths  in 

**  I  took' the  evidence  of  the  purchafe,  Italy,  had  before  aathoriced  by  their 

^*  hoth  that  which  was  feiled  according  example,  on  acco^At  of  thetx  loability 

^  to  the  law  and  cuftom,  and  alfo  Uut  to  wxite. 
M  whi«h  wai  open.'*  c  32, 

A  a  3  ebarter 
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charter  of  Edward  the  confeflbr  to  Weftminfter-a^beyi  him* 
felf  being  brought  up  in  Norrmand]r»  was  wttnefled  only  bf 
his  Aral,  and  is  generally  thought  to  be  the  olcjeft  fealed  char- 
ter of  any  authenticity  in  England*.  At  the  conqueft,  the 
Norman  lord§  brought  over  into  this  kingdom  their  own  fa-f 
ihions ;  and  introduced  waxen  feals  otily^  tnftcad  of  the  Eng- 
liih  method  of  writing  their  names,  and  figning  with  the 
fign  of  the  crofs^  And  in  the  reign  of  Edward  L  every 
freeman,  and  even  fuch  of  the  more  fubftantial  villeins  at 
were  fit  to  be  put  upon  juries,  had  their  diftint^  particular 
.  feals  t.  The  impreffions  of  thefe  feals  were  fometimes  a  knight 
on  horfeback,  fometimes  other  devices :  but  coats  of  arms 
were  not  introduced  into  feals,  nor  indeed  into  any  other  ufe^ 
till  about  the  reign  of  Richard  the  firft,  who  brought  them 
from  the  croifade  in  the  holy  land ;  where  they  were  firft  in- 
vented and  painted  on  the  (hields  of  the  knights,  to  diftinguifli 
the  variety  of  perfons  of  every  chriftian  nation  who  reforted 
thither,  and  wbo  could  not,  when  clad  in  complete  fteel,  bo 
otherwife  known  or  afcertained, 

This  negled  of  ligning,  and  reding  only  upon  the  au« 
thenticity  of  feals,  remained  very  long  among  us ;  for  it  was 
held  in  all  our  books  that  fealing  alone  was  fufficient  toautfaen* 
ticate  a  deed :  and  fo  the  common  form  of  attefting  deeds,«-9 
*^  fealed  and  delivered,''  continues  to  this  day ;  notwithftand- 
ing  the  ftatute  29  Car.  II.  c.  3.  before- mentioned  revives  the 
Saxon  cuftom,  and  exprefsly  direAsthe  (igning,  in  all  grants 
of  lands,  and  many  other  fpecies  of  deeds :  in  which  therefore 
figning  feems  to  be  now  as  neceiTary  as  fealing,  though  it  hath 

been  fometimes  h^ld  that  the  one  includes  the  other  \ 

Ik 

_  A  SEVENTH  requiCte  to  a  good  deed  is  that  it  be  delivered^ 

by  the  party  himfelf  or  his  certain  attorney,  which  therefore  is 

r  ^p-  J  alfo  cxpreffcd  in  the  atteftation  ;  **  fealed  and  delivered^     A 

deed  takes  cScft  only  from  this  tradition  or  delivery ;  for  if 

*  Lamb,  ^cbtion.  ^t.  **  In  caeramimfrtjfam  mutant ^  midmrnfue 

f  «f  Ncrmanm  chirogrMfhorum  ecnf,  fli-  ••  Jcribendi  Aigl'.cum  rtjklunty  Ingolpb • 

'<  wtm^ttnu  cmdhus  attrasy  aliifjve^gm  ■  Stat.  Exon.  14  Edw.  I. 

^  tiaciiUs  Jkcr'u^in  jiiigKaJirmenJrttt/iVf  *  3  Lev.  i.    Stra.  764. 
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the  date  be  falfe  or  impoffible,  the  delivery  afcertains  the  time 
of  it«  And  if  another  perfon  (cats  the  deed^  yet  if  the  party 
delivers  it  himfelfj  he  thereby  adopts  the  fealing^,  and  by  a 
parity  of  reafon  the  rig;QiQg  alfo,  and  makes  them  both  his 
own.  A  delivery  may  be  etth«;r  abfolute,  that  is,  to  the  party 
or  grantee  himfelfj  or  jto  a  third  perTon,  to  hold  till  fomc 
conditions  be  performed  on  the  part  of  the  grantee:  in  which 
laft  cafe  it  is  not  delivered  as  a  dcedj  but  as  an  efcronu :  that  is, 
as  a  fcrowl  or  writingy  which  is  not  to  take  efFed  as  a  deed 
till  the  conditions  be  performed  s  and  then  it  is  a  deed  to  all 
intents  and  purpofes  U 

The  laft  requifite  to  the  vaKdity  of  a  deed  is  the  atteftation^  or 
execution  of  it  in  ibeprefence  of  vattnejfa :  though  this  is  necef<* 
fary,  rather  for  preferving  the  evidence^  than  for  coaiUtuting 
the  eflence  of  the  deed.  Our  modern  dejeds  are  in  reality  no- 
thing more  than  an  improvement  or  amplification  of  the  bre^ 
via  teftata  mentioned  by  the  feodal  writers*;  which  were  writ- 
ten memocaixloms,  introduced  to  perpetuate  the  tenor  of  the 
conveyance  and  inveftiturei  when  grants  by  parol  only  be* 
came  the  foundation  of  frequent  difpute  and  uncertainty.  To 
this  end  they  fegiftered  in  the  deed  the  perXbns  who  attended 
as  witneiTcSi  which  was  formerly  done  without  their  Ggning 
their  .names,  (that  not  being  always  in  their  power,)  but  they 
only  heard  the  deed  read ;  and  then  the  clerk  or  fcribe  added 
their  names,  in  a  fort  of  memorandum ;  thus :  ^*  h\js  teftihus 
**  Johanne  Moorij  Jacobo  Smithy  a  atiis  adfsanc  rem  convpcatisK** 
This,  Itke  all  other  folemn  tranfa£lions,  was  origihally  done 
only  coram  paribur^,  and  frequently  when  affcmbled  in  the 
court  baron,  hundred,  or  county  court ;  which  was  then  ez- 
prefled  in  the  atteftation,  te/le  comitatu^  hundredoy  isfc,^  After- 
wards the  atteftation  of  other  witnefles  was  allowed,  the  trial  in 
cafe  of  a  difpute  being  ftill  referved  to  the //ir<//  with  whom  C  308  ] 
the  witnefles  (if  more  than  one)  were  aflbciated  and  joined 

*  Perk.  §  130.  ■  Feu  J.  A  ^.  /.  32. 

)  Co.  Litt.  36.  •  Spel(n.  CIoj:  228.     Madox.  Far^ 

^  Feud.  /.  I.  /.  4.  *     mo/,  n?  221.  322f  ^io« 

.^JCfi.  Ljtt.  7. 
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in  the  verdi£l®i  till  that  alfo  was  abrogated  by  the  ftatute  of 
York,  12  £dw.  II.  ft.  t.  c;  2.     And  Ih  thl^  ihanner,  trith* 
fome  fuch  claufe  of  bijs  tefiibusy  ;ire  all  old  deeds  and  cl^arteirs,  ^ 
particularly  magna  carta^  witnefied.'    And*  in  the  time  tif '  &t ' 
Edward  Coke,  creations  of  nobifity  were  ftill  witnefieii  in ' 
the  fame  manner  p.     But  in  tne  king's  common  ch^ners^' 
writs,  or  letters  patent,  the  ftile  is  now  altered  ;  for  at  pre- 
fent  the  king  is  his  own  witnefs,  and  attefts  his  letters  patent ' 
thus :  **  tefii  me'Pfii  witnefi?  ourfelf  at  Weftmjnfter,*  (fft.^  a| ' 
form  which  was  introduced  by  Richard  tlie'  fiirft  %' 'buV  not  * 
commonly  ufed  till  about  the  beginning  of  the  fifteenth  Veq*  * 
tury ;  nor  the  claufe  of  hijs  tejiibus  entirely  diicontinued  till 
the  reign  of  Henry  the  eighth' :  which  was  alfo  the  xra  of 
difcontinuing  it  in  the  deeds  of  fubj>£ls,  learning  being  then 
revived,  and  the  faculty  of  writing  more  general ;  and  there-  * 
fore  ever  fince  that  time  the  witnefTes  have  ufually  fubfcribed 
their  atteftation,  either  at  the  botton^,  or  on  th6  back  of  the 
4eed«(i)).  .    ^ 

in.  Wb  are  next  to  confider,  how  a  deed  may  be  avoided^ 
or  rendered  of  no  efie£^.  And  from  what  hSs  been  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  efTential 
requifites  before«»mentioned  ;  either,  r.  Proper  parties,  and  4 
proper  fubjedi-matter :  2.  A  good  and  fufficient  conGdera- 

«  Co.  LitL  6,  '  Jb'td.  Diflert.  fol.  3*. 

»  2  Inft.  77.  •  2  JnA.  7S.     See  p.ige  378. 

3  Madox.  FtrwuL  n<^«  515. 


(4)  From  the  few  laconic  deeds  of  antiquity,  being  mofUy 
feoffments,  which  I  have  had  an  opportunity  of  feeing,  I  have  ob. 
fenced  that  in  the  reign  of  Ed.  4.  and  before  that  time  they  were 
neither  fubfcribed  by  the  parties  nor  witnefles.  But  they  conclude, 
In  cujtif  ret  iejtmonhim  hmc  cbartM  fvel  fcHptoJ  nqfira  Jigdla  appo^ 
fuhnus.  Hiu  teftibwi  &c.  But  after  that  time  the  parties  began 
to  FTite  their  names  over  or  near  the  feal.  And  in  the  retgrn  of 
Hen.  8,  in  general  they  arc  figned  by  the  parties,  but  not  by  the 
witneffes ;  but  in  the  next  reign  the  praftice  commenced,  that  the 
witneffes,  who  the  parties  intended  fhould  afterwards  prove  the  ex- 
ecution of  the  inftrument,  ihould  alfo  fubfcribc  their  namc^ 
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tion :  3.  Writ^^ng,  on  paper  or  parchment,  ^d.uly  ftampcd  : 
4.  SuflScicnt  and  legal  words,  properly  difpofcd :  5.  R^?iding,^ 
if  defiredf,  before  the  execution  :  6,  Sealing  j  and,, by  the  fta-. 
tute,  in  moft  cafes  figning  alfo:  or,  7.  Delivery ;  ^it  is  a  void, 
.deed  ai  initio.    It  may  alfo  be  avoided  by  mztttx  ix  poftfaSo  : 
as,  I.  By  rafure,. interlining,. or.,othcx  al|qration,4n.any  ms^te- 
^ial  part;  umeU  a  nieinpr^ndum  be.mac|e  the|r.eof  at  the  time  > 
o^the  execution  ai)d  atteft^tioa/  ( j ^    2.,  By  breaking  pff,. or  i 
defacing  the  feall*.     3.  By  delivering  it  up  to.be  caq^ell^  %  . 
that  is^  to  hav^  lines  drawn  over  it  in  the  form  of  lattice-  [  309  1 
work  or  iancelli  :  thougli  the  phrafe  is  now  ufed  figuratively 
for  any  manner  of  obliteration  or  defacing  it^    4.  By  the  dif- 
agreemexitof  fuch^jw^ofe  CQj^cjarrence;is  nep^ary,  in  order 
fdr'the  deed  to  ftand :  as  the  hu(baiid«  where  a  femercovert 
is' concerned ;  an  inf;|njt,.or.pejfQn  unde|r  d^refsi  when  thofe  * 
dffabilities  are  removed ;  and  ^he.like.     5.  By  the  judgment . 
or  decree  of  a  court  of  judicature.    This  was  antiently  the 
province  of.  the.  court  of  ftar-chambcr,  and  now  of  the  chan- 
cery:  when  it  appears  that  the  deed,  was  obtained  by  fraud^ 
fofce^  or  pth^r  foul  pra^Ice^  or  49  proved  to  be  an  abfolute 
fofgery^..  In  any^of  thefc  icafes.the  deed  may  be  voided^ 
either  in  pan  or  tptallyt  ^acppr^ing  as  the  xaufe  ^  avpidance  * 
]$  more  or  Ici^  ex^^ nfivje, ., 

And,  haying  thus  explained  the  general  nature  of  deeds^ 
we  are  next  to  confider  their  feveral  fpecies^  togfitlj&er  with  .*. 
^heir  refpedive  incident^.     And  herein  I  (hall  only  examine 
the. particulars  of  thofe^  which,  frooi  long  pra£):ice  and  exper 
rience  of  their  effigaeyi  ^re  gpnerallypfedin  the  alienation  of 
r^j/eftates :  for  it  would  be  tedious,  nay  infinite,  to  deicant  • 
upon  all  the  Jfeveral  inftruments  made  ufe  pf  in  pnfonal  con- 
cerns, but  which  fall  under  our  geperal  de^nition  of  a  deed^   • 
that  is,  a  writing  fealed  and  delivered/    The  foroier,  being  < 
principally  fuch  as  ferve  to  convey  the  property  of  lands  and 

»  1 1  Rep.  47.        •  5  Rep.  313. '        ^  Toth.  num.  %^,     i  Vern.  548.- 


(5)  Such  an  alteration  will  alfo  render  void  a  biU.of  exchange 
or  promiflory  note*    4  T.  R»  320*  x  jtnft.  225. 
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.tenements  from  man  to  man,  are  conmionly  denominated 

conveyances :  which  are  either  conveyances  at  common  law,  or 

fuch  as  receive  their  force  and  efficacy  bj  virtue  of  the 
Jiatute  of  ufes0 

I.  Of  conveyances  by  the  common  law,  fome  may  be 
called  original^  pr  primary  conveyances;  which  are  thofe  by 
means  whereof  the  benefit  or  eftate  is  created  or  firft  arifes : 
others  are  derivative^  or /econdaryg  whereby  the  benefit  or 
eftate>  originally  created,  is  enlarged^  re(lrained,  transferred, 
or  extinguiihed* 

(  310  3  Original,  conveyances  aro  the  foAb^rjng ;  .1.  Feofiment : 
2.  Gift;  3.  Grant;  4.  Leafe ;  5.  Exchanges  6.  Partition  : 
derivative  are,  7.  Releafe ;  8.  Confirmation ;  9>  j^^rrender  ^ 
10.  Affignment;  ii.  Pefeazance* 

I.  A  SEOVfUKVT^ /eofamentum,  is  a  fubftantive  derived 
from  the  verb,  tp  enfeoff*,  feoffare  or  infeudare^  to  give  one 
a  feud ;  and  therefore  feoffment  is  properly  donatio  feudi  '• 
It  is  the  mod  antient  method  of  conveyance,  the  moft  folemn 
and  public,  and  therefore  the  moft  eafily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any  cor- 
poreal hereditament  to  another.  He  that  fo  gives,  or  en- 
feoffs, is  called  tht  feoffor  i  and  t^ic  perfon  enfeoffed  is  dp- 
nominated  the  feoffee. 

This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very 
mode  of  the  antient  feodal  donation  ;  for  though  it  may  be 
performed  by  the  word,  ••  enfeoff*^  or  «*  grant,**  yet  the 
apteft  word  of  feoffment  Is,  <<  do  or  dedi  f**  And  it  is  ftill 
dire£led  and  governed  by  the  fame  feodal  rules ;  tnfomuch  that 
the  principal  rule  relating  to  the  extent  and  tStCk  of  the 
feodal  grant,  •*  tenor  eft  qui  legem  dot  feudo^*  is  in  other 
words  become  the  maxim  of  our  law  with  relation  to  feoff- 
ments, "  modus  legem  dot  donationi  ■.*•  And  therefore  as  in 
pure  feodal  donations  the  lord,  from  whom  the  feud  moved^ 

»Co.  Utt.  9.  '  U*  ittd.  ■  Wnght.  a i. 
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tnuft  exprefely  limit  and  declare  the  continuance  or  quantity 
4>f  eftate  which  he  meant  to  confer,  <'  ne  quisplus  dmaffeprae" 
•*  Jumatury  quam  in  donatione  exprejferit  ■  j**  fo,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or 
iCxpreffes  no  eftate,  the  grantee  (due  ceremonies  of  law  being 
performed)  hath  barely  an  eftate  for  life  ^.  For  as  the 
perfonal  abilities  of  the  feoffee  were  originally  prefumed  to  . 
be  the  immediate  or  principal  inducements  to  the  feoffment^ 
the  feoffee's  eftate  ought  to  be  confined  to  his  perfon  and 
fubfift  only  £or  his  life ;  unlefs  the  Teoffor,  by  exprefs  pro- 
viiion  in  the  creation  and  conftitution  of  the  eftate,  hath  C  3^2  ^ 
given  it  a  longer  continuance.  Thefe  exprefs  provifions  are 
indeed  generally  made ;  for  this  was  for  ages  the  only  con- 
veyance, whereby  our  anceftors  were  wont  to  create  an 
eftate  in  fee-fimple  ^,  by  giving  the  land  to  the  feoffee,  to 
iiold  to  him  and  his  heirs  for  ever ;  though  it  ferves  equally 
wpll  to  coQvey  any  other  eftate  ot  freehold  ''• 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected,  there  remains  a  very  material  ceremony  to 
be  performed,  called  liverj  offeifin  ;  without  which  the  feof- 
fee has  bu(  a  mere  eftate  at  will<^.  This  livery  of  feifin  is 
no  other  than  the  pure  feodal  inveftiture,  or  delivery  of  cor- 
poreal pofleflion  of  the  land  or  tenement ;  which  was  held  ab- 
folutely  neceflary  to  complete  the  donation.  *^  Namfeudum 
*'  Jine  inveftitura  nulh  modo  conftitui  potuit  ^:"  and  an  eftate 
was  then  only  perfe£l,  when,  as  the  author  of  Fleta  exprefles 
it  in  our  law,  ^^  Jit  juris  et  Jeiftnae  conjunBio  «.'* 

Investitures,  in  their  original  rife,  were  probably  in- 
tended to  demonftrate  in  conquered  countries  the  a£lual  pof* 
feflion  of  the  lord:  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  profecute,  but 
a  peaceable  and  firm  poffeflion.  And  at  a  time  when  writ- 
ing was  feldom  praftifed,  a  mere  oral  gift,  at  a  diftance  from 

•  pag  io5J.  •  Litt.  ^  66. 
^  Co.  Litt.  41.  '  Wright.  37. 

*  See  Appendix.  M*  I.  *  A  3.  r.  15.  §  5* 
^  C^.  Litt.  9. 
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tht  fpot  th:lt 'w:i3  giveh,  was  not  likely  to  be  cither  long  or' 
accurately  retained  in  the'nieniory  of  bj-ftanders,  who  were 
very  little  interefted  in  the  grant.  Afterwards  they  were  rc« 
twined  as  a  public  and  notorious  ad,  that  the  country  might 
ukt  notice  of  and  teftify  the  trinsfer  of  the  eftate  &  and  that  * 
fach,  as  chimed  title  by  other  'means,  might  kfiov^  againft 
wl^om  to  bring  their  actions. 

In  all  wdl-govcrncd  nations,  fomc  notoriety  of  thFs  kind  ' 
has  been  ever  held  rcquifite,  in  order  to  acquire  and  afcertain  ^ 
{[;3i.3  "]  the  property  of  lands.     In  the  Ronian  law  pknutn  domiriium  ' 
was  not  faid  to  fubfift,  unlefs  where  a  man  had  both  the 
rigit  ami  the  corporal  poffiffian  >  which  pofleffion  could  ifot  ' 
be- acquired  without  both  an  adual  intention  to  poflefs,  and  ' 
ai»  adual  feifin,  •  or  entry  into  the  premifes,'or  part  of  them  ' 
in^tbe  name'of  the  whole  \    And  even  in  ecclefiaftic^  pro* 
motions,  where  the  freehold  pafles  to  the  perfol>  promoted^ 
corporal  poiTeiT^on  is  required  at  this  day^  to  reft  the  property 
completely  in  the  new  proprietor ;  who,  according  to  the 
diftindlion  of  the  canonifts  '^  acquires  the  Jus  ad  rem,  or  in- 
choate and  imperfe£l  right,  by  nomination  and  inftitution  i 
but  not  the  Jus  in  re,  or  complete  and  full  right,  unlcfs  bf 
corporal  pofieffion.     Therefore  in  dignities  pofleflion  is  given 
byinftalment  j  in  redories  and  vicarages  by  indu£lion,  with- 
out  which  no  temporal  rights  accrue  to  the  minifter,  though 
every  ecclefiaflical  pow^r  is  vefted'in  him  by  inftitution.     So 
ftlfo  even  in  defcents  of  lands  by  otx  law,  which  are  caft  on 
the  heir  by  a£l  of  the  hw  itfelf,  the  heir  has  not  plenum  domi^ 
ffium,  or  full  and  complete  ownerQiip,  till  he  has  made  an 
adual  corporal  entry  into  the  lands  :  for  if  he  dies  before 
fntry  n^ade,  bis  heir  fliall  not  be  entitled  to  take  the  ppfief- 
fion,  but  the  heir  of  the  perfon  who  was  lad  a^ually  feifed^^ 
|t  is  not  therefore  only  a  mere  right  to  enter,  but  the  afliial 

k  Nam  s^ifiimur  poffiJIionem  nrptre  And  again  :  tradithmhta  domima  rerum^ 

ftanimo^  wsqui  p€r  ft  corpore^  neque  ftr  i»m  nudii  paBU^  trsn^trmutur*     (Cod* 

feafiiHt).     N'jn  auttm  ita  accip.$Hdttm  efi,  2,  3.  io«) 

titauifuRdumpcffidirevcJ,t,omff*igiehas  *  DecreUl.  /.  3.  f •  4.  e.  J^O* 

flrcumarnhklet }  J'edjugidt  quamlibtt  far^  k  Spc  pjg.  209.  l»7,  91S. 
$tm  tjm fundi  ituroir*.  (¥f.  41,  2,  3.) 

entry, 
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entry,  that  makqs  a  man  ^complete  pui^n^r ;  fo  iis  ta  tn^nfmlt    "^ 
the  inheritance  ^o  his  own  h^ics  :  mn  juSf  ft^d /ejfi^a,  fodi 

Tbt,  thp  corporal  tradition  of  lands  being  fometimes  ui« 
conYenient,  a  fymbolical  delivery  of  poffcffion  was  in  many 
cafes  antiently  allowed  \  by  transfeiring  fomething  near  at 
hand,  in  the  prefence  of  credible  witneiles,  which  by  agrees 
ment  fliould  fenre  to  reprefent  the  very  thing  defigned  to  be 
•  conveyed;  and  an  Ojccupancy of  thisfign  or  fymbol  was  per-£  313  3 
mitted  as  equivalent  to  occupancy  of  the  land  itfelf.  Among 
the  Jews  we  find  the  evidence  of  a  purchafe  thus  defined 
in  the  book  of  Rttth  ^ :  '*  now  this  was  the  mannec  in  for« 
'<  mer  time  in  Ifrael,  concerning  redeeming  and  concerning 
'<  changing,  for  to  confirm  all  things :  a  man  plucked  off- 
*'  his  (hoe  and  gave  it  to  his  neighbour  ;  and  this  was  a  tef« 
*'  timony  in  IfraeL'^  Among  the  antient  Goths  and  Swedes^ 
contrafls  for  the  fale  of  lands  were  made  in  the  prefence  of 
witnefles  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caft  a  clod  of  the  land  into  it,  in  order  to  give  poffeC-^ 
fion ;  and  a  ftaff  or  wand  was  al{b  delivered  from  the  vendor 
to  the  vendee,  which  pafied  through  the  hands  of  the  wit^ 
nefles  ^  With  our  Saxon  ancefiors  the  delivery  of  a  turf 
was  a  neceflary  folemnity,  to  eftablifii  the  conveyance  of 
lands  ^»  And,  to  this  day,  the  conveyance  of  our  copyholfl 
cftates  is  ufually  made  from  the  feller  to  the  lord  or  his  ftew« 
ard  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to 
the  purchafor  by  ie»delivery  of  the  fame,  im  the  prefence  o£ 
a  j«ry  of  tenants* 

CoNvpTANCEs  iQ  Writing  were  the  laft  and  moft  refined 
improvement.  The  mere  delivery  of  poflef&on,  either  actual 
or  Symbolical,  depending  on  the  ocular  *te(limony  and  re* 
membrance.of  the  witnefTes,  was  liable  to  be  forgotten  ok 
mifreprefented,  and  became  frequently  incapable  of  proof. 
BeCdes,  the  new  occaCons  and  nccei&ties,  introduced  by  the 

^  FkS.  /.  6.  t.  2.  ^  t*  ■  Stierobook^  ie]urt  Sueon,  /.  l.  c.4. 

•  oh.  4*  f.  7*  ^  Hickes  DJfert.  E/^iftJar.  S5. 

advance^ 
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.  adTancement  of  commerce,  required  means  fo  W  devifdd  o^ 
c&'arglng  and  incufmbcrin'g  eRatea,  and  of  making  tliem  liable 
to  a  multitude  of  conditions  and  minute  defignationa  for  tBcf 
purpofes  of  raifing  money,  without  an  abfolute  faleof  the  land  ^ 
and  fometimetf  th^  like  proceedings  were  found  ufeful  in  ordef 
td  make  a  decent  and  competent  proiafion  for  the  numerous 
branches  of  a  family,  and  for  other  do'meiBc  views.  None  of 
which  could  be  efFe£ied  by  a  mere,  fimple,  corporal  transfer  of 
the  foil  from  one  man  to  another,  which  was  principaUycalcu- 
[  3^4  ]  lated  for  confeying  aif  abfofute  unlimited  dominion.  Writ- 
ten  deeds  were  therefore  introduced,  in  order  to  fpecify 
and  pe'rpetua'te  the  peculiar  purpofes  of  the  patty  who  con- 
veyed :  yet  ftill,  for  a  very  long  feries  of  years,  they  were 
never  made  ufe  of,  but  in  company  with  the  more  antient 
and  notoriouid  method  of  transfer^  by  delivery  of  corporal 
pofleflibn. 

LiVERT  of  feilin,  by  the  cortimoin  (aw,  is  neceflary  to  be' 
made  upon  every  grant  of  an  eftate  of  freehold  in  heredita-^ 
ments  (^rpoteat,  whether  of  inheritance  or  for  life  only* 
In  hereditaments  incorporeal  it  is  impoffible  ^0  be  made ; 
for  they  are  not  the  objefi:  of  the  fenfes  :  and  in  leafes  for 
years,  or  other  chattel  intereffs,  it  ia  not  neceffary.  In 
leafes  for  years  indeed  an  adiual  entry  is  necefTary,  to'  ve(E 
the  eftate  in  the  leiTee :  for  the  bare  leafe  giv^s  him  only  a 
light  to  enter,  which  is  called  his  intereft  in  the  term,  or 
intereffe  termini :  and,  when  he  enters  in  purfuance  of  that 
tight,  he  is  then  and  not  before  in  pofleffion  of  his  term, 
and  complete  tenant  for  years  p.  This  entry  by  the  tenanf 
himfelf  fervcs  the  purpofe  of  notoriety,  as  well  as  livery  of 
icifin  from  the  grantor  could  have  done ;  which  it  would 
have  been  improper  to  have  given  in  this  cafe,  becaufe  that 
iblemnity  is  appropriated  to  the  conveyance  of  a  freehold. 
And  this  is  one  reafon  why  freeholds  cannot  be  made  to 
commence  in  futuroy  becaufe  they  cannot  (at  the  common 
law)  be  made  but  by  livery  of  ftifin ;  which  livery,  bein^ 
an  a<£tual  manual  tradition  of  the  land,  mutt  take  effe£l  in 
prae/enti,  or  not  at  all  *)« 

p  Co.  liiu.  46.  ^  See  pag,  165. 
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On  the  creation  of  a  freihoU  remainder,  at  one  and  the 
fame  time  with  a  particular  eftate  for  years,  we  have  before 
feen  that  at  the  common  law  livery  muft  *be  made  to  the  par- 
ticular tenant'.  But  if  fuch  a  remainder t)e  created  after- 
wardsj  ezpeAant  on  a  leafe  for  years  now  in  being,'  the  li- 
very muft  not  be  made  to  the  lefiee  for  years^  for  then  it 
operates  nothing ;  <*  nam  quod  femel  meum  efty  amplius  meunu 
<<  ejfe  non  poteft  *'^*  but  it  muft  be  made  to  the  remainder-man 
himfelf,  by  confent  of  the  leflee  for  years:  for  without  his  [  315  ] 
confent  no  livery  of  the  pofleffion  can  be  given '  \  partly  be- 
caufe  fuch  forcible  livery  would  be  an  eje£tment  of  the  te* 
nant  from  his  term,  and  partly  for  the  reafons  before  given  ^ 
for  introducing  the  do£trine  of  attornments. 

Livery  of  feifin  is  either  in  deed^  or  in  law.  Livery  ia 
deed  is  thus  performed.  The  feofibr,  leiTor,  or  his  attorney, 
together  with  the  feoffee,  leffee,  or  his  attorney,  (for  this 
may  as  effeflually  be  done,  by  deputy  or  attorney,  as  by  the 
principals  themfelves  in  perfon,)  come  to  the  land,  or  to  the 
houfe ;  and  there,  in  the  prefence  of  witnefles,  declare  the 
contents  of  the  feoffment  or  leafe,  on  which  livery 
is  to  be  made.  'And  then  the  feoffor,  if  it  be  of  land, 
doth  deliver  to  the  fcoflfee,  all  other  perfons  being  out  of  the 
ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growings 
with  words  to  this  effe£t ;  <*  I  deliver  thefe  to  you  in  the 
**  name  of  feifin  of  all  the  lands  and  tenements  contained  ia 
**  this  deed."  But  if  ic  be  of  a  houfe,  the  feoffor  muft  take 
the  ring,  or  latch  of  the  door,  the  houfe  being  quite  empty, 
and  deliver  it  to  the  feoffee  in  the  fame  form  ;  and  then  the 
feoffee  muft  enter  alone,  and  (hut  to  the  door,  and  tlien  open  it« 
and  let  in  the  others  ^.  If  the  conveyance  or  feoffment  be 
of  divers  lands,  lying  fcattered  in  one  and  the  fame  county, 
then  in  the  feoffor's  poffeffion,  livery  of  feifin  of  any  parcel, 
in  the  name  of  the  reft,  fufliceth  for  ^11  ^ }  bi^t  if  they  be  in 
jTeveral  counties,  there  muft  be  as  many  liveries  as  there  are 

*  pag.  167.  "  pag.  aS8. 
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counties,  f'or,  if  the  title  <o  thcfc  hnd$  cbaies  to  be  difpu^- 
«d,  there  ihnft  be  as  many  trials  as  there  Sire  c(^uniics,  ari^ 
die  jary  of  one  county  arc  no  judges  of  the  notoriety  of  a  fadk 
in  Another.  Bcfides,  anticntly  this  fcifln  was  obT^ci  to  bi 
deltydred  cordtn  paribus  de  vidneto^  liefore  the  peers  or  trec- 
iiolders  of  the  neighbourhood,  who  attcfted  fuch  delivery  iti 
the  body  or  on  the  back  of  the  deed ;  according  t6  die  rule 
bf  the  feodal  law  ^  pares  debent  inUrefe  invejliturai  Jeuity  i/ 
non  alii :  for  which  this  reafon  is  exprefsly  given  ;  becaufe 
t  3 16  ]  the  peers  or  vafals  of  the  lord,  being  bound  by  their  oath  of 
fealty,  will  take  care  that  no  fraud  be  committed  to  his  t>re- 
judice,  which  ftrangers  might  bfc  apt  to  connive  aL  And 
though  afterwaVds  the  ocular  attcftation  of  the  pares  wai 
held  unpeceffary,  and  livery  might  be  made  before  any  cre- 
dible witneffes,  yet  the  trial,  Iri  cafe  it  was  ^ifpiited,  (lifce- 
that  of  all  other  atteftations  *,)  was  ftill  feferved  to  the  pares 
or  jury  of  the  county  ■.  Alfo,  if  the  lands  be  oiit  6h  fcafe, 
though  all  lie  in  the  fanie  county,  there  muft  be  as  many  li- 
irSries  as  there  are  tenants :  becaufe  no  livefy  can  be  made  in 
this  cafe,  but  by  the  confent  of  the  particular  tcnahf  ;*  and 
the  confent  of  one  will  not  bind  the  fell  \  And  in  all  thefc 
cafes  it  is  prudent,  and  ufual,  to  endorfc  the  livery  of  fcifiti 
on  the  back  of  the  deed,  fpecifying  the  manner,  place,  and 
time  of  making  it ;  together  with  thfc  names  of  the  witiicffes  ^ 
And  thus  much  for  livery  in  deed* 

LivBRT  in  lav^is  where  the  fame  is  not  made  on  the'  land, 
but  injigbt  efit  only  ;  the  feofibr  faying  to  the  feoffee,  *'  I 
**  give  you  yonder  land,  enter,  and  take  pofleffion."  Here, 
,  if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  Is  a  gooi 
livery,  but  not  otherwife  ;  unlcfs  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim^ 
made  yearly,  in  due  form  of  law,  as  near  as  poflible  to  the 
lands  S  will  fuflSce  without  an  entry  ^.     This  livery  in  law 

7  Teud,  /.  2.  t,  58.  «  See  Appendix.  N^  I. 
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cannot  bovircver  be  given  or  received  bjr  attorney^  but  only 
b]r  the  parties  tbemfclve;  ^ 

3.  ThS  conveyance  by  pft,^  Jknatk^  is  properly  applied 
to  the  creation  of  aneftate-tail»  as  feofFment  is  to  that  of  an 
eftate  in  fce^  and  ^enff  to  that  of  an  tftate  for  life  or  years. 
It  differs  in  nothing  fropa  a  feoffment,  but  in  the  nature  of  an 
eftate  pafling  by  it :  for  the  operative  words  of  conveyance 
in  this  cafe  are  itt  or  i//d!c >;  and  gifts  in  tail. are  equally  imper- 
icGi  .witfaoQjt  livery  of  fei(tn>  as  feoffments  in  fee*fimple  **.  And  [317] 
this  is  the  only  diftin&ion  that  Littleton  feems  to  take,  when 
he  fays^,  M  it  is  to  be  underftood  that  there  is  feoffor  and  feof- 
<<  £Be,doiior  and  donee,  leflbr  and  leffee;"  v/z.  feoffor  is  applied 
to  a  feoffment  in  fe&>Gmple,  donor  to  a  gift  in  tail,  and  leffor  to 
a  leafe  for  life,  or  for  years,  or  at  will.  In  common  accept- 
ation gifts  are  frequently  confounded  with  the  next  fpecics 
of  deeds  :  which  are^ 

3.  Grants,  conceffiones ;  the  regular  method  by  the  com- 
mon law  of  transferring  cho  property  of  incorporeal  heredita- 
ments, or  fuch  things  whereof  no  livery  can  be  had  ^,  For 
which  reafon  all  corporeal  hereditaments,  as  lands  and  boufes 
arcfaid  to  lie  in  livery  s  and  the  others,  as  advowfons>  com- 
mons, rents,  reverfions,  (sTr.  to  U&  in  grant  L  And  the  rea- 
fon is  given  by  Bra£ton  ^ :  ^<  tradition  or  livery,  nihil  aliud 
**  ifi  quam  ret  corporalii  de  perfona  in  perfonamy  de  ihanu  in  ma* 
^*  nuntf  iranjlatio  aut  in  peffejjionem  induBio :  fed  res  inmr^ 
**  poraliSf  quae  funt  ipfum  jus  rei  vel  corpori  inbaerens,  tradi* 
*<  tionem  non  patiunturJ*  Thefe  therefore  pafs  merely  by  the 
delivery  of  the  deed.  And  in  figniories,  or  reverfions  tif 
lands,  fuch  grant,  together  with  the  attornment  of  the  te* 
nant  (while  attornments  were  requifite)  were  held  to  be 
of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoff- 
ment and  livery  of  lands  in  immediate  poffeflion.  It  there- 
fore difiers  bttt  little  from  a  feoffment,  except  in  it's  fubje£);. 
matter:  for  the  operative  words  therein  commonly  ufed  are 
didi  et  coaceffif  <*  have  given  and  granted/' 

'  Co.  Litt.  5».  k  Co.  Lite.  9. 
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4*  A  LEia%  is  properly  a  conrcyaxice  of  any  lands  or  te- 
nements, (ufually  in  confideration  of  rent  or  other  annual 
tecoropcnce,)  made  for  life,  for  year8»  or  at  will,  but  always 
for  a  /e/s  time  than  the  lefibr  hath  in  the  premifes ;  for  if  it 
be  for  the  wMe  intereft,  it  is  more  properly  an  affignment 
than  a  leafe.  The  ufual  words  of  operation  in  it  are,  '*de^ 
[  318  ]  '<  mife,  grant,  and  to  farm  let }  dimtfif  ctmcijfi^  it  adfinmam 
^  tradidi*^  Farm^  oxfeorme^  is  an  old  Saxon  word  fignifying 
provrfions' :  and  it  came^to  be  ufed  inftead  of  rent  or  render, 
becaufe  antiently  the  greater  part  of  rents  were  referred  in 
proviffons ;  in  corn,  in  pooltryy  and  the  like ;  till  the  ufe  of 
money  became  more  frequent.  So  that  a  farmer,  ^/Snaarw/^ 
was  one  who  held  his  lands  upon  payment  of  a  rent  orfiorme: 
though  at  prefent,  by  a  gradual  departure  from  the  origtniA 
fcnfe,  the  word  farm  is  brought  to  fignify  the  rery  eilate  or 
lands  fo  held  upon  farm  or  rent.  By  this  conyeyance  aa 
eftate  for  lifei  for  years»  or  at  willf  may  be  created,  either 
in  corporeal  or  incorporeal  hereditaments ;  though  livery  oi 
feifin  is  indeed  incident  and  neceflary  to  one  fpecies  of  leafcs, 
viz.  leafes  for  life  of  corporeal  hereditaments;  but  to  no  other. 

'WHATEtfiR  teftridion,  by  the  leverity  of  ^the  feodal 
law,  might  in  times  of  very  high  antiquity  be  obfenred  with 
regard  to  leafes  \  yet  bj^the  common  law,  as  it  has  ftood  for 
many  centuries,  all  peribns  feifed  of  any  eftate  might  let 
leafes  to  endure  fo  Icng  as  their  own  intereft  talked,  but  n» 
longer.  Therefore  tenant  in  fee-fimple  might  let  leafes  of 
any  dutiation  *,  for  he  bath  the  whole  intereft :  but  tenant  io 
tail,  or  tenant  for  life,  could  nuike  no  leafes  whkh  fiiouU 
bind  the  ifTue  in  tail  or  reverfioner:  nor  could  a  hulband, 
feifed  jure  uxonsy  make  a  firm  or  valid  leafe  for  any  longer 
term  than  the  joint  lives  of  himfelf  and  his  wife,  for  then  his 
intereft  expired.  Yet  fome  tenants  for  life,  where  the  fee-* 
(imple  was  in  abeyance,  might  (with  the  csocurrcnce  of 
fuch  as  have  the  guardianfiiip  of  the  fee)  make  leafies  of  equal 
duration  with  thofe  granted  by  tenants  in  fee-fimple,  fuck 
as  parfons  and  vicars  with  confent  of  the  patron  and  ordi- 
nary *'.    So  alfo  bifhops,  and  deans,  and  fuch  other  fole  ec» 

*  Spelm.  CL  iz9«  •  Ca.  Litt.  44, 
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defi^ftkal  cbrporationa  as  are  feifed  of  die  fee-fimple  of  laddi 

hi  their  corporate  tight;  mightf  with  the  concurrence  and 

tenfirmation  of  fuchpetfons  at  the  lawreqokes,  hare  made 

leafed  for  jears^  or  for  lifci  eftatea  in  tail,  or  in  fee,  without 

any  limitation  or  controtiL     And  corporations  liggregate 

might  h^te  made  what  eftates  they  pleafcd,  without  the  con*  [  319  3 

firmation  of  any  other  perfoh  whatfoevcr.     Whereas  now, 

by  feveral  ftatotes,  this  power  where  it  was  unreafonable^ 

ftnd  might  be  made  zh  ill  ufe  of,  u  reftfained ;  and,  where 

in  the  other  cafes  the  reftralnt  by  the  common  law  feemed  too 

hard,  it  is  in  fome  meafnre  temoved:    The  former  ftatutes 

afe  called  the  re/training,  the  latter  the  enabling  (latttte,     Wc 

will  take  a  view  of  them  all,  in  Order  of  time.  ^ 

And,  firft^  the  enailihg  ftatUte,  32  Hen;  VIH.  c.  a8« 
Empowers  three  manner  of  perfons  to  make  leafes,  to  endure 
for  three  livfes  or  cme-and^twenty  years  i  which  could  not  do 
fo  before.  As  firft,  tenant  in  tail  may  by  fuch  leafes  bind 
his  iflue  in  tail,  but  not  thofe  in  remainder  or  rererfion. 
Secondly,  i  hufband  feifed  ih  right  of  his  wife,  iri  (ee^Cim^ 
pie  or  fee- tail,  provided  the  wife  joins  in  fuch  leafe,  may 
bind  her  lild  her  heiri  thereby.  Laftly,-  all  perfons  feifed  of 
to  eftate  of  fed-fimple  in  right  of  their  chntches,  which  ex- 
tends not  to  patlbnS  arid  vicars,  may  (without  the  concur-  ^ 
tence  of  any  pthti  perfon)  bind  their  fucceflbrs.  Btit  thed 
there  mbft  tnany  requifites  be  obferved,  which  the  ftatnte  fpe* 
dfies>  deher#ife  filch  leafes  are  not  binding  '.  i.  The  leafe 
faiuft  be  by  indenture;  s(nd  not  by  deed  poll^  or  by  parol* 
^.  It  muft  begin  from  the  makings  or  day  of  the  making,  and 
hot  at  any  greater  diftance  of  time  (6).  3.  If  there  be  any  old 

P  Co.  Liti.  44. 


(6)  By  various  a£U  of  parliameftt,  arid  alfb  friqiiently  by  privtte 
{ettiementsi  a  power  is  granted  of  making  leafes  in  poifemony  but 
not  in  reyerfioily  for  a  certain  term;  the  objeA  being  that  the  eflate 
inay  not  be  incumbered  by  the  a^  of  the  party  beyond  a  fpecific 
time.  Yet  perfons,  who  had  this  limited  po^cr  of  making  leafes 
in  pofleffion  only^  had  fredueittly  demifed  tlK  premifes  to  hoidfhom 
the  daj  of  the  date;  and  the  courts  in  feveral  inftances  had  deter- 
mined that- the  wordsyroiff  the  day  of  the  date  excluded  the  day  of 
making  the  deed ;  and  that  of  confcquence  thefe  were  leafes  in 
tcverfioD»  and  void.    Sut  this  queftioa  having  beta  j^ougbt  again 
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kafe  in  betog,  it  moft  be  firft  abfolutcly  (timiidered»  oi  In 
wtthia  a  jear  of  eiptring*  4.  It  muft  be  W/i^  for  twenty* 
one  years,  ^  tlnee  Hi et^^aad  not  for^botb.  5.  It  auft  ooC  ck« 
eeed  the  term  of  three  Kresy  or  twenty-one  jeuSf  but  may 
be  for  a  fiiorter  term.  6.  It  muft  be  of  corporeal  heredita* 
mentSi  and  not  of  fuch  things  as  Ue  merely  in  grant ;  for 
no  rent  can  be  referred  thereout  by  the  common  law,  .as  tbe 
leflbr  cannot  refort  to  them  to  diftrein  i.  7.  It  muft  be  of 
[  3^^  3  lands  and  tenements  moft  commonly  letten  for  twenty  yeai» 
paft ;  fo  th»t  if  they  h;)d'  been  let  for  abore  half  the  tinae 
(or  eleven  years  out  of  the  twenty)  either  for  life,  for  years^ 
at  will,  or  by  copy  of  court  roil,  it  is  fufficient.  8^ The 
moft  ufual  and  cuftomary  feorm  or  rent,  for  twenty  years 
paft,  muft  be  referved  yearly  on  fuch  leafe*  .  9.  Such  leafes 
muft  not  be  made  without  impeachment  of  wafte.  Thefe 
are  the  guards,  impofed  by  the  ftatute  (which  was  avowedly 
made  for  the  fecurity  of  farmers  and  the  cbnfequent  improve- 
ment of  tillage)  to  prevent  unreafonabk  abufcs,  in  prejudice 
of  the  liTue,  the  wbFe,  or  the  fucceflbr,  of  tbe  reafooable  in- 
dttlgence  here  given. 

N£XT  follows,  in  order  of  time,  the  £fMing  or  rejtram' 
tng  ftatute»  i  Eliz.  c.  19.  (made  entirely^for  the  benefit  of 
.  the  fucceflbr)  which  ena£ls»  that  all  grants  by  arcbbifliops 
and  biihopff,  (which  include  even  thofe  conficmed  by  the 
dean  and  chapter ;  the  which,  however  long  or  unreafon* 
able,  were  good  at  common  law,)  other  than  for  the  term  kA 
ou6-and*twenty  years  or  three  lives  from  the  making,  or 
without  referving  the  ufual  rent,  (hall  be  void*  Concur* 
rent  leafes,  if  confirmed  by  the  dean  and  chapter,  are  held 
to  be  within  the  exception  of   this  ftatute,  and  therefore 

^  Bat  now  by  the  ftacvte  5  Geo.  III.       facceflar  ihall  be  eadckd  to  recorer  tbt 
CI7.  a  leafeofcitbes  or  other  incorporeal      rent  by  an  adioo  of  debt,  which  (ia 
heredicamenu,  alone,  may  be  granted       cafe  of  a  freehold  loafe)  he  could  Mt 
-hy  any  biihop  or  aoy  fucb  ecclefiaftical      ha>x  brought  at  tbe  cosunooiaw* 
or  cleemofyoary  corporation^   and   th^e 
■  PI  ^i»       I    ■■■■■■■■■■■■I       I— ^»— ^.— — ^^i^^.^i— 

before  lord  Mansfield  and  the  court  of  king's  bench,  that  kamed 
lord  proved,  with  his  ufual  ability,  that yrom  tbe  day  might  either 
be  inclufive  or  exduiive  of  the  day ;  and  therefore  that  it  ought  to 
be  conftrued  fo  as  to  cffe^uate  thefe  important  deeds,  aad  not  to 
deftroy  them*    Pugh  v.  Duke  of  Leeds,  Co^tf*  7 14^ 
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Talid  ;  provided  they  do  not  exceed  (togedier  'with  the  leafe 
ia  being)  die  term  pensritled  bjr  the  zd  ^  But,  by  a  (aving 
•€Xpre61y  made,  this  ftatute  of  i  Etiz.  did  not  extend  to 
grants  made  by  any  bilhop  to  the  crown  (  by  which  means 
^ttcen  Elizabeth  procured  many,  fair  pofleflions  to  be  made 
^•ver  to  her  by  the  prelates,  either  for  her  own  ufc,  or  wiA 
intent  fo  be  granted  out  again  to  her  favourites,  whom  flie 
thus  gratified  withovt  any  ctpenfe  to  berfelf.  To  preyent 
which*  for  the  future,  the  ftatute  f  Jac.  I.  c  3.  extends  the 
prohibition  to  grants  and  leafes  made  to  the  king,  ts  well 
«s  to  any  of  bis  fubje^. 

Next  comes  the  ftatute  13  EHz.  c.  10.  explained  and 
-enforced  by  the  Aatutes  14  £li£.  c.  1 1  &  14.  18  Eliz.  c.  1 1. 
j^nd  43Eliz.c  29.  whkh  extends  the  reftri£lion8,  hid  by 
chc  laft-mentioneii  ftatute  on  bifhops,  to  certain  other  iufe*  C  3^'  J 
fior  corporatiQns,  both  fuie  and  aggregate.  From  laying  all 
which  together  we  may  c(41e£i,  that  all  colleges,  cathedralsy 
and  other  ecdefiaftic^l,  or  eieemof^  nary  corporations,  and 
all  parfons  and  vicars,  ai^e  reftrained  from  making  any  leafes 
of  their  lands,  unlefs  under  the  following  regulations : 
I.  They  muft  not  exceed  twenty-one  years,  or  three  lives, 
from  the  (naking.  2.  The  accuftomed  rent,  or  more,  moft 
he  yeariy  referved  thereon.  3.  Houfcs  in  corporations,  or 
market  towns,  may  be  let  for  forty  years  j  provided  tl>ey  be 
fiot  the  raanfion-houfes  of  the  leflbrs,  nor  have  above  ten 
acres  of  ground  belonging  to  them  ;  and  provided  the  ledee 
be- bound  to  keep  them  in  repair  :  and  they  may  alfo  be  ali- 
ened in  fec-fimple  for  lands  of  equal  value  in  recompence. 
4*  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafe 
(hall  be  made,  unlefs  where  the  old  one  will  expire  within 
^ree  years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  (hall 
ht  made  without  impeachment  of  wafte  ^  6.  All  bonds  and 
covenants  tending  tofruftrate  the  provifions  of  the  ftatutes'of 
13  &  I «  Eliz.  Oiallbe  void. 

CoNCBRMiNG  thefc  reftri£live  ftatutcs  there  are  two  obfer- 
yations  to  be  made.  Firft,  that  they  do  not  by  any  con- 
ftruAion,  enable  any  perfons  to  make  fuch  leafes  as  they  were 

5  Co.  Liu*  45.  •  1 1  Rep-  7l»  •  C».  Lht  45. 
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by  common  law  difabled  to  make.  Therefore  a  parfon,  or 
^yicar^ihough  be  is  reftrained  froii»  making  longer  leafes  thaa 
for  twqn^y-one  yisars  or  three  liTeSy  even  tuitb  the  confent  of 
patron  and  ordinary,  yet  is  not  enabled  to  make  any  Icafe  ^t 
mil,  £o  as  to  bind  his  fucceflbr,  v^tbwt  ol^taining  fuch  con- 
ient  \  Secondly^  that  though  }eafes  contrary  to  thefe  zQm 
are  declared  void,  yet  ^hey  are  good  againft  the  UJor  during 
his  lifcj  if  he  be  a  fole  corporation ;  and  are  alfo  good  again(t 
^n  aggregate  corporation  ib  lopg  as  th^  h^ad  of  it  lives,  who 
is  presumed  to  l^  the  rnqft  concerned  in  intereft.  For  the 
z(k  was  intended  for  the  benefit  of  the  fucceflbr  only  ;  ami 
no  ipan  i^iall  make  an  advantage  of  his  oMm  wrong  ^. 

^  322  ]  There  is  yet  another  reftridion  with  regard  to  college 
leafes,  by  ftatute  18  Eliz.  c,  6.  which  direfbs,  that  one 
third  of  the  old  rent,  then  paid,  (houid  for  the  future  be 
referved  in  wheat  or  pialt,  referving  a  quarter  of  wheat  for 
each  6/.  8  J.  or  ^  quarter  of  malt  for  every  5/.;  or  that  the 
leflees  (hpuld  pay  for  the  fame  according  to  the  price  that 
wheat  and  malt  (hould  be  fold  for,  in  the  market  next  ad- 
joining to  the  refj^eAive  colleges,  on  the  market-day  before 
the  rent  becomes  due.  This  is  faid'  to  haye  been  an  inven* 
tion  of  lord  treafurer  Burleigh,  and  fir  Thomas  Smith,  thea 
principal  fecretary  of  (late  \  who,  obfe^ving  how  greatly  the 
Value  of  money  had  funk,  and  the  price  of  all  provifions 
rifen,  by  the  quantity  of  bullion  imported  from  the  nev 
found  Indies,  (which  effe£):s  were  likely  to  increafe  to  a( 
greater  degree,)  devifed  this  method  for  pphplding  the  reve^ 
nues  of  colleges.  Theif  forefight  apd  penetration  has  in 
this  refpc£l  been  very  apparent :  for,  though  the  rent  fo  re* 
ferved  in  corn  was  at  firft  but  one  third  of  the  old  rent,  or 
half  of  what  was  (till  referved  in  money,  yet  now  the  pro* 
portion  b  nearly  inverted ;  and  the  money  arifing  from  cozq 
^ents  \Sf  communiius  annis,  almofl  double  to  the  rents referve4 
jn  money  (7). 

"  Co.  LUt.  44.  7  JkiJ,  45.  *  Strype'8  utials  of  ECs. 

*•  •     • 

i7)  The  price  of  a  quarter  of  wheat  being  at  prefent  near  50/, 
{he  coUtges  receiving  a  quarter  of  wheat,  or  it's  value,  for 

evert 


! 


Ch,  20.  ^Things,  32a 

.  The  Icafcs  of  beneficed  clergymen  are  farther  reflrained, 
in  cafe  of  their  non-rcfidcnce,  by  ftatutcs  13  Eliz.  c.  20. 
14  Eliz.  c.  tl.  18  Eliz.  c.  II.  and  43  Eliz.  c.  9.  which 
direA,  that  if  any  beneficed  clergyman  be  abfent  from  hid 
cure  above  fourfcore  days  in  any  one  year^  he  (hall  not  only 
forfeit  one  year's  profit,  of  his  benefice,  to  be  diftributcd 
among  the  poor  of  the  parifli ;  but  that  all  leafes  made  by 
him,  of  the  profits  of  fuch  benefice,  and  all  covenants  and 
agreements  of  like  nature,  (hall  ceafe  and  be  void  (8):  except 
in  the  cafe  of  llcenfed  plaralills,  ^ho  are  allowed  to  demife 
the  living)  on  which  they  are  non-refident,  to  their  curates 
only ;  provided  fuch  curates  do  not  abfent  themfelves  above 
forty  days  in  any  one  year  (9).  And  thus  much  for  leafes,  [  323  J 
with  their  feveral  enlargements' and  reftridlions  ^. 

5.  An  exchange  is  a  mutual  grant  of  equal  interefts,  the 
one  in  confidcration  of  the  other*  The  word  •«  exchange** 
is  fo  individually  requifite  and  appropriated  by  law  to  this 
cafe,  that  it  cannot  be  fupplied  by  any  other  word  or  ex- 

y  For  the  other  learning  relating  to  years) ^  wbeie  the  fqbjrft  |s  treated  in  « 

leafes,  which  ii  very  curious  and  difFu-  perfpicuous  and  xxiafterly  manner  j  being 

live,  I  QiuA  refer  the  ftudent  to  3  Bac.  fuppofed  to  be  fxtraAed  from  a  manu* 

abridg.  A95.  (title,  /iffis  wd  tenm  for  fcript  0/  fir  Geofirey  Gilbert. 

-^ ■ — ^^- ■ -   _      _  _        _       I    II      !■   ^^M.B       ,  I     J  I      JJ- ■ 

every  13/.  4^!  which  they  are  paid  in  money,  it  follows  that  the  ^om 
rent  will  be  in  proportion  to  thd  money  rent  nearly  as  four  to  one* 

But  both  thefib  rents  united  are  very  far  from  the  prefent  value* 
Colleges  therefore,  in  order  to  obtain  the  full  value  of  the  term» 
take  a  fine  upon  the  renewal  of  their  leafes*  It  was  a  great  objf  6i  to 
colleges  to  reftraiathofe  in  poffefiion  from  mal(in?  long  leafes,  and 
impoverifhing  their  fucceifors  by  receiving  ^the  wnole  value  of  the 
leafe  by  a  fine  at  the  commencement  of  the  term. 

The  com  rent  has  made  the  old  rent  smproach  in  fome  degree 
nearer  to  it's  prefent  value;  otherwife  it  fnould  feem  the  pnncipal 
advantage  of  a  com  rent  ig  to  fecure  the  Itfor  from  the  effeft  of  a 
fudden  icarcity  of  corq.  \ 

(8 )  In  a  late  cafe  it  was  determined,  where  an  incumbent  had 
leafed  his  reSior)'',  and  had  been  afterwards  abfent  for  more  than 
eighty  days  in  a  year,  that  his  tenant  could  not  maintain  an  ejed- 
ment  againft  a  (tranger  who  had  got  into  pofleifion  without  any 
right  or  title  whatever.     2  T.  R.  749. 

(9)  If  the  curate  leafes  over,  the  leafe  will  become  void  by  his 
I^KDCC  \  but  not  by  the  abfence  of  the  incumbent*  Gibf,  740. 
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preflbd  by  any  circumlocution*.     The  eflrates  exchanged 
mi;ft  be  equal  in  quantity* ;  not  of  value^  for  that  is  imma- 
terial, but  of  interejt ;  as  fec-fimple  for  fcc-fimple,  a  leafc 
for  twenty  years  for  a  leafe  for  twenty  years,  and  the  like* 
And  the  exchange  may  be  of  things  that  lie  either  In  grant 
or  in  livery  •*.     But  no  livery  of  fcifin,  even  in  exchanges  of 
freehold,  is  neceflary  to  perfeft  the  conveyance  ^ :  for  each 
party  (lands  in  the  place  of  the  other  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  pofTeflion  of  his 
own  land.     But  entty  muft  be  made  on  both  Gdes  ;  for,  if 
cither  party  die  before  entry,  the  exchange  is  void,  for  wan( 
of  fufficient  notoriety  ^.     And  fo  alfo,  if  two  parfons^  by 
confent  of  patron  and  ordinary,  exchange  their  preferments; 
And  the  one  is  prefcnted,  inftituted,  and  inducted,  and  the 
•    other  is  prefented,  and  inftituted,  but  dies  before  indu£tbn  | 
the  former  (hall  not  keep  his  new  benefice,  becaufe  the  ex- 
change was  not  completed,  and  therefore  he  (hall  return  back 
to  his  own  *•    For  if,  after  an  exchange  of  lands  or  other 
tefeditamentSy  either  party  be  cvifted  of  tho(c  which  were 
.taken  by  him  in  exchange,  through  defe£t  of  the  other's 
title ;  he  (hall  return  back  to  the  pofTcflion  of  his  own,  1>y 
virtue  of  the  implied  warranty  contained  in  all  exchanges  ^ 
6.  A  PARTITION,   is  when  two  or  more  joint-tenants, 
'   coparceners,   or  tenants  in  common,    agree  to  divide  the 
[  324  ]  lands  fo  held  among  them  in  feveralty,  each  taking  a  di{lin£l 
part.  Here,  as  in  fome  inftances,  there  is  a  qnity  of  intereft, 
and  in  all  a  unity  of  pofTeflion,  it  is  necefTary  that  they  all 
mutually  convey  and  afTure  to  each  otheir  the  feveral  ellates, 
which  they  are  to  take  and  enjoy  feparately.     By  the  com- 
mon law  coparceners,  being  compellable  to  make  partition, 
'might  have  made  it  by  parol  only  \  but  joint-tenants  and 
tenants  in  common  mufl:  have  done  it  by  deed :  and  in  both 
cafes  the  conveyance  muft  have  been  perfefted  by  livery  of 
-feilins.      And  the  ftatutes  of  31  Hen.  VIII.   c.  i.    and 
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32  Heh.  VIIL  c.  32.  made  no  dteiatton  in  M$  pom^    But  ~ 
iht  ftaCttfie  of  fraods  29  Car.  II.  c.  3«  hath  now  abolifl|ed  thi^ 
fiiftin^tion,  ahd  Oiade  a  deed  in  all  cafes  neceflary. 

Th£se  arc  the  fevcral  fpecies  of  primtiry  or  original  coxkm 
yeyances.  Thofe  which  remain  are  of  tht  feemdary^<3fT  imfm* 
tiifefovt ;  which  prefuppofe  feme  other  conveyance  precedent, 
and  only  ferve  to  enlarge>  confirm,  aker,  leftrainj  reftdre,  or 
transfer  fhe  intereft  granted  by  fuch  original  c6nyey«lipa* 

7*  Releases  :  which  are  a  difthai^e  or  conveyance  of  ^ 
"inan's  right  in  lands  or  tenements,  to  another  that  bath  foBoe 
former  edate  in  pofleifion.  The  words  generally  v^  thorein 
arc  ^^  rcmifcd,  releafed,  and  for  ever  quitclaimed  \"    And 
thefe  releafes  may  enare  either,  1 .  By  "way  of  ifdargit^  on 
iJiaUy  or  enlarg^r  Peftafej  as  if  there  be  tenant  for  ,lifc  or 
years,  remainder  to  another  in  feo,  and  he  in  remattHler, 
releafes  all  his  right  to  the  particular  tenant  and- his  heif^ 
this  gives  him  the  eftate  in  fee  ^  But  in  this  cafe  the  relefie 
nfuft  be  in  poffeffion  of  fome  eftate,  for  the  releafe  to  work- 
upon  \  for  if  there  he  leflee  for  years,  and  before  he  enters 
and  is  in  poircOion,  the  leflbr  releafes  to  him  all  his  right  in 
the  reverfion,  fuch  releafe  is  void  for  want  of  pofleflion  in 
the  releflee  *•     2.  By  way  of  pajfing  an  eftate^  or  mitter 
Ftjinte :  as  when  one  of  tw^)  coparcener^  releafeth  all  her 
right  to  the  other,  this  pafieth  the  fee-fimple  of  the  whole  '•  [  325  ] 
And  in  both  thefe  cafes  there  mufl;  be  a  privity  of  eftate  be- 
tween the  relefTor  and  releflee  » ;  that  is,  one  of  their  eftates 
muft  be  fo  related  to  the  other,  as  to  make  but  one  and  the 
fame  eftate  in  law,     3.  By  way  of  pajfing  a  rights  or  mitter 
le  droit' :  as  if  a  man  be  difleifed,  and  releafeth  to  his  difleifor . 
all  his  right ;  hereby  the  difleifor  acquires  a  new  right,  which 
*  changes  the  quality  of  his  eftate,  and  renders  that  lawful  which 
before  was  tortious  or  wrongful  ^.    4.  By  way  of  extingui/b^ 
mint :  as  if  my  tenant  for  life  makes  a  leafe  to  A  for  life,  re«    . 
naainder  toB  and  his  heirs, and  I  releafe  to  Ajthis  extinguiflies 


»^  Litt.  .^  4^5. 
»!*«/.  §465. 
k  Uid.  S  459- 

'  Co.  Litt.  273. 
"  IMd.  %7%f  27%, 
>  Uc«^  i  466. 
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.  mj  right  to  the  teverfion,  and  Oxgil  enure  to  the  advtnuge  of 
B'$  remainder  as  well  as  of  A's  particular  eftate  \  5*  By  way 
of  Miry  anifeoffnunt :  as  if  there  be  two  joint  difleifors,  and  the 
difieifee  releafes  to  one  of  thern^  he  (hall  be  fole  fcifed^  and 
fliaU  keep  out  his  former  companion  ;  which  is  the  fame  in 
tSc€t  as  if 'the  difieifee  had  entered,  and  thereby  put  an  end  to 
the  difleifinj  and  afterwards  had  enfeoff'd  one  of  the  difleifors 
in  fee  p.  And  hereupon  we  may  obferve,  that  when  a  man  has 
in  himfelf  the  poflef&on  of  lands,  he  muft  at  the  common  law 
convey  the  freehold  by  feoflFment  and  livery ;  which  makes  a 
notoriety  in  the  country :  but  if  a  man  has  only  a  right  Or  a 
future  intereft,  he  may  convey  that  right  or  intereft  by  a  mere 
rdeafc  to  him  that  is  in  poflellion  of  the  land :  for  the  occupancy 
of  the  releflee  is  a  matter  of  fuflficient  notoriety  already. 

8.  A  CONFIRMATION  is  of  a  nature  nearly  allied  to  a  re- 
leafe.  Sir  Edward  Coke  defines  it  ^  to  be  a  conveyance  pf 
an  eftate  -or  right  i»  fji,  whereby  a  voidable  eft  ate  is  made 
iure  and  unavoidable,  or  whereby  a  particular  eftate  is  in* 
^reafed :  and  the  words  of  making  it  are  thefe,  '^  have  given, 
^  granted,  ratified^  approved,  and  confirmed  ^''  An  in- 
ftance  of  the  firft  branch  of  th^.  definition  is,  if  tenant  for 
life  leafeth  for  forty  years,  and  dieth  during  that  term  i  here 
the  leafe  for  years  is  voidable  by  him  in  reverfion  :  yet,  if  he 
C  3^^  ]  hath  confirmed  the  eftate  of  the  lefiee  for  years,  before  the 
death  of  tenant  for  life,  it  is  no  longer  voidable  but  fure  '• 
The  latter  branch,  or  that  which  tends  to  the  increafe  of  a 
particular  eftate,  is  the  (ame  in  all  refpe^ls  with  that  fpeciea 
of  releafe,  which  operates  by  way  of  enlargement. 

p.  A  suKitENDBR,  fiirfumrtdAtio^  or  rendering  up,  is  of 
a  nature  dire£lly  oppofite  to  a  releafe;  for,  as  that  operates 
by  the  greater  eftate's  defcending  upon  the  lefs,  a  furrendcr 
IS  the  falling  of  a  lefs  eftate  into  a  greater.  It  is  defined  >,  a 
yielding  up  of  an  eftate  for  life  or  years  to  him  that  hath  the  im- 
mediate reverfion  or  remainder,  wherein  the  particular  eftate 
may  merge  or  drown,  by  mutual  agreement  between  them. 

®  Litt.  ^  470.  '  Litt.  §  515.  531, 

»  Co.  Litt.  ^78.  •  UU»  S  516. 

^  .«  I  Inft.  195.  *  '  Co.  Lice.  337* 


It  is  done  by  thefe  words,  *'  hath  furrendered;  granted,  and 
f*  yielded  up.**  The  farrenderor  mud  be  in  poflelEon*' ;  and 
the  {urrcnderee  mud  have  a  higher  eftatei  in  which  the  eftate 
Surrendered  may  merge:  therefore  tenant  for  life  cannot  fur- 
render  to  htm  in  remainder  for  years ^.  In  a  furrender  there  is 
no  occafion  for  livery  of  feifin  '  j  for  there  is  a  privity  of  eftate 
l>etween  the  furrenderor  and  the  furrenderee  ;  the  qne^s  par- 
ticular  eftate,  and  the  other's  remainder  are  one  and  the  fame 
leftate  ;  and  livery  having  been  once  made  at  the  creation  of 
it,  there  is  no  neceflity  for  having  it  afterwards.  And,  for 
the  fame  reafon,  no  livery  is  required  on  a  releafe  or  con- 
firmation in  fee  to  tenant  for  years  or  at  will,  though  a  free* 
hold  thereby  pafles :  fince  the  reverfion  of  the  releflbr,  or  con- 
£rmor,  and  the  particular  eftate  of  the  releiTee,  or  confirmee^ 
are  one  aqd  the  fame  eftate;  and  where  there  is  already  a 
"poileifioti,  derived  from  fuch  a  privity  of  eftate,  any  farther 
delivery  of  poflcflion  WQpld  be  vain  and  nugatory  '• 

lo.  An  ajjignment  is  properly  a  transfer,  or  making  over  $ 
to  another,  of  the  right  one  has  in  any  eftate ;  but  it  is  ufually 
applied  to  an  eftate  for  life  or  years.  And  it  differs  from  a 
leafe  only  in  this :  that  by  a  leafe  one  grants  an  intereft  lefs 
than  his  own,  referving  to  himfelf  a  reverfion;  in  aflign-^  327  ^ 
ments  he  parts  with  the  whole  property,  and  the  aflignee 
ftands  to  all  intei^ts  and  purpofes  in  the  place  of  the 
?ffignor(ip).* 

"  Co.  Lite.  ^%%*  X  Co.  Litt.  50.    > 

^  Perk.  §  s^'  '  Li«'  §  4^0* 

^10)  This  IS  far  from  beine  univerfally  true;  for  there  arc  a  great 
yanety  of  diftindions  when  the  aflignee  is  bound  by  the  covenants 
of  the  affignor,  and  when  he  is  not.  The  general  rule  is,  that  he 
id  bound  by  all  covenants,  which  run  with  the  land ;  but  not  by 
t:ollateral  covenants,  which  do  not  run  with  the  land.  As  if  a 
leflee  covenants  for  himfelf,  executors,  and  adminiftrators,  con* 
cerning  a  thing  not  in  exiftence,  as  to  build  a  wall  upon  the  premifes^ 
the  affignee  wiU  not  be  bound ;  but  in  that  cafe^  the  aflignee  will  be 
bound,  if  the  leflee  has  covenanted  for  himfelf  and  afligns.  There 
the  leflee  covenants  for  himfelf,  his  executors  and  adminiftrators, 
to  refide  upon  the  premxfes,  this  covenant  binds  his  afligpnee,  for  it 
runs  with,  or  is  appurtenant  to,  the  thing  demifed.  2'^Hen.  BL  135. 
The  aflignee  in  no  cafe  is  bound  by  the  covenant  of  the  leflee,  to 

build 
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I  If  A  DEffiAi^ANCE  is  a  Collateral  deed,  made  at  the 
fame  time  with  a  feoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the  eft«t« 
then  created  may  be  deftated*  or  totally  undone.  And  id 
this  manner  mortgages  were  in  former  times  ufually  made  4 
(he  mortgagor  enfeoffing  the  mortg;igee,  and  he  at  the  fame 
0q(ie  executing  a  deed  pf  defeasance,  whereby  the  feofiment 
was  rendered  void  on  repayment  of  the  money  borrowed  at  a 
certain  day.  And  this,  when  executed  at  the  fame  time  with 
the  original  f^ffment,  was  coniidered  as  part  of  it  by  the 
antientlaw*;  and,  therefore  only,  indulged  -  no  fubfequeat 
iecret  revocation  of  a  folemn  conveyance,  executed  by  livery 
of  feifin,  being  allowed  in  thoie  days  of  fimplicity  and  trudi; 
though,  when  ufeswere  afterwards  introduced,  arevocatioa 
of  fuch  ufes  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  fubfequent,  (as  rents,  of  which  no  felGn  could  be  ha«l 
tiU  the  time  of  payment  \  and  fo  alfo  annuities,  conditionS| 
warranties,  and  the  like,)  were  always  liable  to  be  recalled  by 
defeazances  made  fubfequent  to  the  time  of  their  creation  ^. 

IL  There  yet  remain  to  be  fpoken  of  fome  {ew  convey** 
ancesy  which  have  their  force  and  operation  by  virtue  of  the 
fiatute  of  ufes* 

Uses  and  trvfis  are  in  their  original  of  a  nature  very  fimj* 
lar^  or  rather  exa£lly  the  fame  :  anfwering  more  to  tht  jfidei^ 

*  From  the  French  vob  dtfaire^  in-  *  Ca  Litt.  136. 

ftSium  redder e.  ^  lind.  137. 


baQd  a  houfe  for  thc'leflbr  any  where  off  the  premifes,  or  to  pay 
money  to  a  ftrangcr.  Spencer's  cafe,  5  Co.  16.  The  ailignee 
is  not  bound  by  a  covenant  broken  before  affignment.  j  Burr. 
1271.  See  Com,  H^g,  Covenant,  But  if  an  underleafe  is  made 
even  foi-  a  day  lefs  than  the  whole  term,  the  underlcffce  is  not 
liable  for  rent  or  covenants  to  the  original  lefTee,  like  an  afSgnec 
of  the  whole  term.  Doug,  174. 

An  affi^nee  is  liable  for  rent  only  whilft  he  continues  in  pof- 
lefiion  under  the  affignment.  And  he  is  held  not  to  be  guilty 
of  a  fraud,  if  he  affigns  even  to  a  beggrar,  or  to  a  perfon  leavuM^ 
the  kingdom,  provided  tKe  affignment  ))e  executed  before  hn 
departure.     Bofanq,  zu    . 

commijum 


Ch,  ao,  «/  T  H  I  w  d  s*  ^^f 

fommifum  than  the  uftu-fruBus  of  the  civil  law ;  which  latter 
was  the  temporriry  right  of  ufing  a  thing,  without  having  the 
ultimate  property^  or  full  dominion  of  the  fubftance  S     But 
xht  Jidtt'CommiJfum^  which  ufually  ^as  created  by  will,  was 
the  difpofuLof  an  inheritance  to  one,  in  confidence  that  be  [  3^^  1 
fliould  convey  it   or  difpofe  of  the  profits   at  the  wilt  of 
another.     And.  it  was  the  bufinefs  of  a  particular  magiftratCf 
the  praetor  fidei  commifftiriis ^  inftituted  by  AuguftuSi  to  en« 
force  the  obfervance  of  this  confidence  ^.    So  that  the  right 
thereby' given  was  looked  upon  as  a  vefted  right,  and  entitled 
to  a  remedy  from  a  court  of  jutlice  :  which  occafioned  that 
known  divifion  of  rights  by  the  Roman  law,  into  jut  lepti^ 
vium^  a  legal  right,  which  was  remedied  by  the  ordinary 
courfe  of  law  $  Jus  fiduciarum^  a  right  in  truft^  for  which 
there  was  a  reoKdy  in  confcience  ;  zxti  jus  prf car  turn  ^  a  right^ 
in  courttfy,  for  which  the  remedy  was  only  by  intreaty  or 
fequeft^     In  our  law,  a  ufe  might  be  ranked  under  the 
rights  of  the  fecond  kind  \  being  a  confidence  repofed  in  an- 
other who  was  tenant  of  the  land,  or  Urr ^-tenant ^  that'he, 
Ibould  difpofe  of  the  land  according  to  the  intentions  oiceftuj 
que  ufe,  or  him  to  whofe  ufe  it  was  gtanted,  and  fufFer  hiui 
to  lake  the  profits  ^     As,  if  a  feofiinent  was  made  to  A  and 
his  heirs,  to  the  ufe  of  (or  in  truft  for)  B  and  his  heirs ;  here 
at  the  common  law  A  the  terre-tenant  had  the  legal  property: 
end  poflTcflioo  of  the  land,  but  B  the  ceftuj  que  ufe  was  ia' 
confcience  and  equity  to  have  the  profits  and  difpofal  of  iL 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  the  clofe  of  the  reign  of  Edward  III', by  means 
of  the  foreign  ecclefiaftics  \  who  introduced  it  to  invade  the 
flatutcs  of  mortmain,  by  obtaining  grants  of  lands,  not  t^ 
their  religious  houfes  diredly,  but  to  the  ufe  of  the  religious 
heufes^:  which  the  clerical  chancellors  of  thofe  times  held 
to  he^dei'ccmmija,  and  binding  in  confcience ;  and  there- 
fore afliimed  the  jurifdifiion  which  Auguftus  had  vefled  ia 

* «  ly.  7.  I.  f .  '  Plowd.  %^%. 

^  Im/t,  %.  tit.  » J.  «  St»t.  i;o  Edw.  lU.  c.  6. 1  Rich.  It 

'  f/»  43*  ^^  >•  Bacoa  vn  ules.  S*.  c  9.    t  Rep.  139, 
|06.  ^  Sfe  pag.  %yu 
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his  praetor y  of  compelling  the  execation  of  fuch  truffs  in  thtf 
coiUrt  of  chancery.  And,  as  it  was  moft  eafy  to  obtain  fucfaf 
grants  from  dying  perfons,  a  maxim  was  eflrabliibed;  that 
though  by  law  the  lands  themfelvetf  were  itot  devifable;  yet 
if  a  teftator  had  enfeoffed  another  to  his  own  ufe,  and  fo  was 
f  3^9  3  pofTciTed  of  the  ufe  only,  fuch  ufe  wasdevifable  by  wiU.  Ba£ 
we  have  feen  *  how  this  evafion  was  cruihe^  in  if  s  infancy^ 
bj  ftatute  15  Ric.  IL  c.  5.  with  refpe£i  to  teligioasrhoufes. 

Yet,  the  idea  beinig  once  introduced,  ho^^ef  fhrndu- 
kntly,  it  afterwards  continued  to  be  often  innoccndy*  and 
fometimes  very  laudably,  applied  to  a  numbier  of  civil  pur- 
pofes :  particularly  as  it  removed  the  reftraint  of  alienationsf 
by  willy  and  permitted  the  owner  of  lands  in  hh  lifetime  to^ 
make  various  defignations  of  their  profitsl^  as  prudence,  or 
juftice,  or  family  convenience,  might  from  time  to  time  re* 
^rire*  Till  at  lengthy  during  our  long  ^ars  in  France  and 
Ae  fubfequent  civil  commotions  between  the  faoufes  of  Toricr 
and  Lancafter,  ufes  grew  aimed  univetfal :  tbro/kigh  the  de- 
fire  that  men  had  (when  their  lives  were  continually  in 
bazard)  of  providing  for  their  children  by  will,  and  of  fe- 
cnring  their  eftates  from  forfeiture ;  when  each  df  die 
contending  parties,  as  they  became  uppermoft,  alternately 
iKtainted  the  other.  Wherefore  about  the  reign  of  Edwaxd  IV,* 
(before  whofe  time,  lord  Bacon  remarks  \  there  are  not  fix 
cafes  to  be  found  relating  to  the  doctrine  of  ufes,)  the  courtt 
of  equity  began  to  reduce  them  to  fomething  of  a  regular 
fyftem. 

OlUGiNALLT  it  was  held  that  the  chancetf  could  give  no* 
fclief,  but  againft  the  very  perfoft  himfelf  intrufted  for  cefiuj 
^ueufe^  and  not  againft  his  heir  or  alienee,  lliis  was  al« 
icred  in  the  tcign  of  Henry  VI,  with  refpedl  tq  the  heir  *  ? 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was  ex* 
tended  to  fuch  alienees  as  had  purchafed  either  without  i 
valuable  confideration^or  with  an  express  notice  of  the  ufe**^ 

*  pjge  2/2.  '  Keilfr.  4^.   Ye^book.  as  EdW.  IV.  tf; 

*  oa  ufiu*  313.  *  Kcili^.  46.    Bacon  oa  oftt.  312. 

4  Bi* 


dh.  ao,  of  T  Htv  o  «;  31^ 

But  a  purchafor  for  a  valuable  conCderation^  without  notice^ 
might  hold  the  land  difcharged  of  any  truft  or  confidence. 
And  alfo  it  was  held,  that  neither  the  king  or  queen,  oa 
account  of  their  dignity  royal  %  nor  any  corporation  aggre* 
gate,  on  account  of  it's  limited  capacity  <>,  could 'be  feifed  to  [  330  3 
any  ufe  but  their  own  ;  that  is,  they  might  hold  the  landsj 
but  were  not  compellable  to  execute  the  truft.  And,  if  the 
feoffee  to  ufes  died  without  heir,  or  committed  a  forfeiture 
or  married,  neither  the  lord  who  entered  for  his  efcheat  or 
forfeiture,  nor  the  hufband  who  retained  the  poiTeffion  as  te« 
nant  by  the  curtefy,  nor  the  wife  to  whom  dower  was 
aflSgncd,  were  liable  to  perform  the  ufe  p  ;  becaufe  they  were 
not  parties  to  the  truft,  but  came  in  by  z(k  of  law ;  though 
doubtlefs  their  title  in  reafon  was  no  better  than  that  of  the 
heir. 

On  the  other  hand  the  ufe  itfelf,  or  intereft  of  ce/tuy  fui 
tifey  was  learnedly  refined  upon  with  many  elaborate  diftihc* 
tions.  And,  i.  It  was  held  that  nothing  could  be  granted 
to  a  ufe,  whereof  the  ufe  is  infeparable  from  the  pofleffion  ; 
as  annuities,  ways,  commons,  and  authorities,  quae  ipfi  ufii  * 
confumuntur  1 ;  or  whereof  the  feifin  could  not  be  inftantljr 
given '.  2.  A  ufe  could  not  be  raifed  without  a  fufiicient 
confideration.  For  where  a  man  makes  a  feoflment  to  an- 
other without  any  confideration,  equity  prefumes  that  he 
meant  it  to  the  ufe  of  himfelf ' :  unlefs  he  exprefsly  declarea 
it  to  be  to  the  ufe  of  another,  and  theii  nothing  (bsdl  be  pre- 
fumed  contrary  to  his  own  expreffions  ^  But»  if  either  a 
good  or  a  valuable  confideration  appears,  equity  lill  tmme* 
diately  raife  a  ufe  correfpondent  to  fuch  confideration "«. 
3.  U{bs  were  defcendible  according  to  the  rules  of  the  com- 
mon law,  in  the  cafe  of  inheritances  in  pofleflion  ^  $  for  in 
this  and  many  other  refpeAs  aejuitas  Jiquitur  legem,  and  can« 

.     "  Bfo.  jSh.  tii.  Fecjim.  W  ufit.  31,  '  Cro.  EIi«.  401. 

BacoD  of  ufes.  346,  347.  •  See  pigt  296* 

•  Bro.  Ah-,  tit,  Ftofm,  ttl  ufit,  40.  «  x  And.  37. 

Bacon.  347.  «  Moor.  684. 

9  t  Rep.  1st.  ,v  1  RoU.  Abr.  7S0. 
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pot  qD^^UVN  ^  di^S^r^  rule  of  property  fiovi  tkaft  which  t^  T 
law  Jun  eftaVliflie<L  4*  Ufes  might  be  affigncd  hj  fecre^ 
4ecds  between  the  parties',  or  be  devifed  by  laft  will  and 
teAameBt^:  for,  aitbe  legal  eftate  in  the  foil  was  not  tr^nf- 
r  331  ]  ferred  by  t^efe  tranfa£lioDSj  no  livery  of  fcifin  was  nccefiary } 
mki^  as  the  intention  pf  the  parties  w^s  the  leading  principle 
in  thi|s  fpeeies  of  property ji  any  inftmment  declaring  that  in^ 
tention  was  allowed  to  be  binding  in  equity.  But  ce/Juy  que 
vft  could  not  at  conunon  law  aliene  the  legal  intereft  of  the 
lands,  without  the  concurrence  of  his  feoffee'  \  to  whom  he 
was  syxouot^d  by  law  to  be  only  tenant  at  fufferance*. 
5*  Ufips  were  not  liable  to  any  of  the  feodal  burthens  \  and 
particudarly  did  not  efcheat  for  felony  or  other  defed  of 
blood ;  for  efcheats,  (5*^.  are  the  confequence  of  tenure^  and 
ufes  are  held  of  nobody :  but  the  land  itfelf  was  liable  to 
efcheaty  whenever  the  blood  of  the  feoffee  to  ufes  was  extin« 
gnifbed  by  crime  or  by  defe£k  \  and  thp  lord  (as  was  beCore 
obferved)  might  hold  it  difcharged  of  the  ufe^«  6.  No  wife 
4K>al4  be  endowed,  or  hufband  have  his  curtefy,  of  a  ufe  ^ : 
for  no  truft  w^  declared  for  their  benefit,  at  the  original 
grant  of  the  e(t^.  And  therefore  it  became  cuflomary# 
when  moft  eftws  ^<re  put  in  vfe,  to  fettle  before  marriage 
fooe  joint  eftates  to  the  ufe  of  the  hufband  and  wife  for  their 
lives  (  whkh  was  the  original  of  modern  jointures ''•  7.  A 
nfe  eould  not  be  extend^ed  by  writ  of  dipt^  or  other  legal  pi«h 
ccis,  fdr  the  debts  of  cifiyj  qui  uft^.  For,  being  merely  p 
creature  of  equity,  the  common  law,  which  looked  no  farther 
than  to  the  perfon  actually  feifed  of  the  land,  could  award  no 
^ocefs  %ainft.it. 

It  is  impraAicable,  yppn  our  prefent  pl?n,  to  purfi^e  the 
do^ne  of  ufes  throuj^h  all  the  reSnements  and  niceties, 
which  t;he  ingenuity  of  the  times  (abounding  in  fubtile  dif- 
quifitions)  deduced  from  this  child  of  the  imagination ;  when 
once  a  departure  was  permitted  from  the  plain  fimple  rules  of 

'     vlW.  308.  <4Rcp.  1.   sAod«75. 

•  Sut.  I.  Rk.  HI.  CI.  'See  pag.  \yfm 
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property  eftabliflied  by  the  atitient  ]aw«    Thefe  principal  out-« 
lines  will  be  fuUj  fufficient  to  (hew  the  ground  of  lord  Bacon's 
complaint  S  that  this  courfe  of  proceeding  <'  was  turned  to 
<'  deceive  many  of  their  juft  and  reafonable  rights*    A  manj 
*^  that  had  caufe  to  fue  for  land,  knew  not  againft  whom  to 
•*  bring  his  a£lion,or  who  was  the  owner  of  it.  The  wife  was  [332  ] 
"  defrauded  of  her  thirds;  thehulbandof  his-curtefy ;  the  lord 
**  of  his  wardihipi  reliefj  heriot,  and  efcheat ;   the  creditor 
*'  of  his  extent  for  debt  \  and  the  poor  tenant  of  his  leafe/' 
To  remedy  thofe  inconveniences  abundance  of  ftatutes  were  ^ 
provided^  which  made  the  lands  liable  to  be  extended  by  the 
creditors  of  cefiuy  que  ufe^^  allowed  a£tion*s  for  the  freehold 
to  be  brought  againft  him,  if  in  the  a£lual  pernancy  or  en^  ' 

joyment  of  the  profits  ^ ;  made  him  liable  to  adtions  of  wafte'} 
eftabliflied  his  conveyances  and  leafes  made  without  the  con- 
currence of  his  feoffees  ^  $  and  gave  the  lord  the  wardfhip  of 
his  heir^  with  certain  other  feodal  perquifites  ^ 

These  provifions  all  tended  to  confider  ^^i/jf  que  ufe  as  the 
real  owner  of  the  eftate  \  and  at  length  that  idea  was  carried 
into  full  effe£l  by  the  ftatute  27  Hen.  VIII.  c.  lo.  which  is 
ufually  cMedthe^atute  of  u/eSf  or y  in  conveyances  and  plead« 
ings,  the  ftatute  y^r  transferring  ufes  inU  pojfejfton.  The  hint 
feems  to  have  been  derived  from  what  was  done  at  the  accef- 
fion  of  king  Richard  III ;  who  having,  when  duke  of  GIou« 
cefter,  been  frequently  made  a  feoffee  to  ufes,  would  upon 
the  aflumption  of  the  crown  (as  the  law  was  then  underftood) 
have  been  entitled  to  hold  the  lands  difcharged  of  the  ufe. 
But,  to  obviate  fo  notorious  an  injuftice,  an  a£t  of  parliament 
was  immediately  pafTcd",  which  ordained,  that,  where  he 
had  been  fo  enfeoffed  jointly  with  other  perfons,  the  land 
ihould  veft  in  the  other  feoffees,  as  if  he  had  never  been 
named  \  and  that,  where  he  ftood  folely  enfeoffed^  the  eftate 

'  Ufe  of  the  law.  153.  *  Stat.  11  Hen.  VI.  c.  5. 

•  Sut.  5o£dw.  1I1.C  6.  1  Ric.  IT.  ^  stat.  1  Ric.  HI.  c.  x. 

iclT.  t.  c.  3.     i9H«n.  VII.  «.  15.  ^  Stat.  4  Hen.  VII.  c.  27.    19  Hctu 

^'^Stat.  I  Ric.  II.  c.  9.  4  Hen.  IV,  Vil.  c.  15. 
c.  7.  c.  15.  IX  Hen.  VI.  c.  3.     x  Hen.         »  x  Ric.  III.  c.  5. 
VII.  c.  I.         .'..'. 

Vol,  II.  Cc  itfelf 


33^  ^^'  Rights  Book  IL 

itfelf  Ihould  veil  in  eefiuj  que  ufe  in  like  manner  as  he  had  the 
life.  And  fo  the  ftatute  of  Henry  VIIL  after, reciting  the 
various  inconveniences  before-mentioned,  and  many  others, 
ena£lS|  that  <<  when  any  perfon  ihall  htfeifod  of  lands,  IsFc. 
"  to  the  ufci  confidence,  or  truft,  of  any  other  perfon  or  body 
L  333  J  (c  politic,  the  perfon  or  corporation  entitled  to  the  afe  in  fee- 
<<  fimple,  fee*  tail,  for  life,  or  years,  or  otherwife,  (haU  from 
*<  thenceforth  (land  and  be  feifed  or  poflefled  of  the  land,  l^e. 
<*  of  and  in  the  like  eftates  as  they  have  in  the  ufe,  truft,  or 
^<  confidence  ;  and  that  the  eftate  of  the  pei6>n  fo  feifed  to 
'<  uies  fliall  be  deemed  to  be  in  him  or  them  that  have  the 
^'  ufe,  in  fuch  quality,  manner,  form,  and  condition,  as  they 
<<  had  before  in  the  ufe/'  The  ftatute  thus  executes  the  ufe, 
as  our  lawyers  term  it ;  that  is,  it  conveys  the  pofleiSon  to 
the  ttfe,  and  transfers  the  ufe  into  poffeflion :  thereby  making 
c^uy  que  mfe  complete  owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity* 

The  ftatute  having  thus  not  aboliOied  the  conveyance  to 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  feofiee, 
and  turned  ^e  intereft  of  cejluy  que  ufe  into  a  legal  inftead  of 
an  equitable  ownerfliip ;  the  courts  of  common  law  began  to 
take  cognizance  of  ufes,  inftead  of  fending  the  party  to  feek 
his  relief  in  chancery.  And,  confidering  them  now  as  merely 
a  mode  of  conveyance,  very  many  of  the  rules  before  efta- 
blifhed  in  equity, were  adopted  with  improvements  by  the 
judges  of  the  common  law.  The  fame  perfons  only  were 
held  capable  of  being  feifed  to  a  ufe«  the  fame  confiderations 
were  neceflary  for  raifing  it,  and  it  could  only  be  raifed  of 
the  fame  hereditaments,  as  formerly.  But  as  the  ftatute, 
the  inftant  it  was  raifed,  converted  it  into  an  aftual  pofieffion 
of  the  land,  a  great  number  of  the  incidents,  that  formerly 
attended  it  in  it's  fiduciary  ftate^  were  now  at  an  end.  The 
land  could  not  efcbeat  or  be  forfeited  by  the  a£l  or  defed  of 
the  feoflfee,  nor  be  aliened  to  any  purchafor  difcharged  of  ^e 
ufe,  nor  be  liable  to  dower  or  curtefy  on  account  of  the  feifin 
of  futh  feofiee;  becaufethe  legal  eftate  never  refts  in  him  for 
a  moment,  biit  is  inftantaneoufly  transferred  to  eefluy  que  ufe 
"I  as 
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as  foon  as  the  ufe  is  declared.  And,  as  the  ufe  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower, 
curtefy,  and  efcheat,  in  confequence  of  the  fcifm  of  cefluy  que 
u/fj  who  was  now  become  the  ierrf- tenant  alfo;  and  they 
likewife  were  no  longer  devifablc  by  will. 

Thb  various  neceflities  of  mankind  induced  alfo  the  judges  [  334  ] 
very  foon  to  depart  from  the  rigour  and  fimplicity  of  the 
rules  of  the  common  law,  and  to  allow  a  more  minute  and 
complex  conftru£libn  upon  conveyances  to  ufes  than  upon 
others.  Hence  it  was  adjudged,  that  the  ufe  need  not  always 
be  executed  the  inftant  the  conveyance  is  made :  but,  if  it 
cannot  take  ttk€t  at  that  time,  the  operation  of  the  ftatute 
may  wait  till  the  ufe  (hall  arife  upon  fome  future  contin-. 
.gency,  to  happen  within  a  reafonable  period  of  time;  and  in 
the  meanwhile  the  antient  ufe  (hall  remain  in  the  original 
grantor :  as,  when  lands  are  conveyed  to  the  ufe  of  A  and  B, 
after  a.  marriage  (hall  be  had  between  them  ",  or  to  the  ufe  of 
A  and  his  heirs  till  B  (hall  pay  him  a  fum  of  money,  and 
then  to  the  ufeof  B  and  his  heirs  ^.  Which  do£irine,  when 
devifes  by  will  were  again  introduced,  and  conGdered  as  equi- 
valent in  point  of  conftru£iion  to  declarations  of  ufes,  was 
alfo  adopted  in  favour  of  executory  devifes  ^.  But  herein  thefe, 
which  are  called  contingent  or  Springing  ufes,  differ  from  an 
executory  devife ;  in  that  there  muft  be  a  perfon  feifed  to  fuch 
ufes  at  the  time  when  the  contingency  happens,  elfe  they  can 
never  be  executed  by  the  ftatute  \  and  therefore  if  the  eftate 
of  the  feofiee  to  fuch  ufe  be  dcftroyed  by  alienation  or  other- 
wife,  before  the  contingency  arifes,  the  ufe  is  deftroyed  for 
ever«:  whereas  by  an  executory  devife  the  freehold  itfelf  is 
transferred  to  the  future  devifee.  And,  in  both  thefe  cafes, 
a  fee  may  be  limited  to  take  cffe£l  after  a  fee ' ;  becaufe, 
though  that  was  forbidden  by  the  common  law  in  favour  of 
the  lord's  efcheat,  yet  when  the  legal  eftate  was  not  ex- 
tended beyond  one  fee-fimple,  fuch  fubfequent  ufes  (after  a 

< 

'  s  RolL  Abr.  7^1.    Cro.  Ells.  439,    «  1  Rep.  134.  13S.    Cro.  Elix.  439. 

•  Bro.  Abr.  Ht,  Fiofm.  sIm/u.  30*        '  PoUcxf.  78.  20  Mod.  42^. 

*  See  paf.  173. 
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life  in  fee)  were  before  the  ftatute  permitted  to  be  limited  itir 
equity ;  and  then  the  ftatute  executed  the  legal  eftate  in  tlie 
fame  manner  as  the  u£b  before  fubGfted.     It  was  aUb  hekl^ 
that  a  ufe,  though  executed^  may  change  from  one  to  another 
[  335  ]  '^y  circumftances  expoji  faHc  •  ;  as,  if  A  makes  a  feofinienft 
to  the  ufe  of  his  intended  wife  and  her  eldeft  fon  for  their 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve-* 
ralty ;  and,  upon  the  birth  of  a  fon,  the  ufe  is  executed  joind^p 
in  them  both '.    This  is  fometimcs  called  zfeeoniary^  fome- 
times  zjbifting  ufe.     And,  whenever  the  ufe  limited  by  the 
deed  expires,  or  cannot  veft,  it  returns  back  to  him  wha 
raifed  it,  after  fuch  expiration  or  during  fuch  impoffibility,. 
and  is  ftiled  a  refuhing  ufe.   As,  if  a  man  makes  a  feoffinent 
to  the  ufe  of  his  intended  wife  for  life,  with  remainder  to  the 
ufe  of  her  firft-bot n  £bn  in  tail  \  here,,  till  he  marries,  the  ufe 
xefults  back  to  himfelf ;  after  marriage,  it  is  executed  in  the 
wife  for  life :  and,  if  (he  dies  without  ifiiie,  the  whole  refults- 
back  to  him  in  fee  ^    It  was  likewife  held,  that  the  ufes  ori- 
ginally declared  may  be  revoked  at  any  future  time,  and  new^ 
ufes  be  declared  of  the  land,  provided  the  grantor  referved  to 
himfelf  fuch  a  power  at  the  creation  of  the  eftate ;  whereas- 
*  the  utmoft  that  the  common  law  would  allow,  was  a  deed  of 
defeazance  coeval  with  the  grant  itfelf  (and  therefore  efteemed 
a  part  of  it)  upon  events 'fpecially  mentioned^.     And,  ia 
eafe  of  fuch  a  revocation,  the  old  uf«:s  were  held  inftantJy  to- 
«eafe,  and  the  new  ones  to  become  executed  in  their  ftead'.^ 
And  this  was  permitted,  partly  to  indulge  the  convenience^ 
and  partly  the  caprice  of  mankind ;  who  (as  lord  Bacon  ob-* 
ferves^)  have  always  afFe£bed  to  have  the  difpofition  of  their 
.property  revocable  in  their  own  time,  and  irrevocable  ever 
afterwards. 


Bt  this  equitable- train  of  decifions  in  the  courts  of  hw, 
tiie  power  of  the  court  of  chancery  over  landed  property  was 
greatly  curtailed  and  diminifhed.     But  one  or  two  technicaL 


•  Bro.  Abr,  tit,  Fecffm,  mI  ujiu  %0, 
^  Bdcon.of  ufes.  351-  . 
<*  Ibid,  350.     1  Rep.  12a 


^  See  pag.  317. 
*  Co.Litt.  237. 
>  on  ufes.  316. 
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fcriq>tee,  which  the  }trdgc8  found  it  hafd  ft)  get  over,  rcftored 
k  with  tenfold  incrcafc.  They  held,  in  the  firft  place,  thit 
<•  no  nfe  could  be  limited  on  a  ufe  V'  and  that  when  a 
man  Imrgain^  and  fells  his  land  for  money,  ^vhich^aifes  si 
life  by  implication  to  the  bargainee,  the  limitation  of  a 
farther  ufe  to  another  perfon  is  repugnant,  and  therefore 
▼old  *.  And  therefore,  on  a  feoffment  to  A  and  his  heirs,  to  [  336  ] 
the  ufe  of  B  and  his  heirs,  in  truft  for  C  and  his  heirs,  they 
held  that  the  ftatute  executed  only  the  firft  ufe,  and  that  the 
fecond  was  a  mere  nullity :  not  adverting,  that  the  inftant  the 
firft  ufe  was  executed  in  B,  he  became  fcifed  to  the  ufe  of  C, 
which  fecond  ufe  the  ftatute  might  as  well  be  permitted  to  exe- 
cute as  it  did  the  firft;  and  fo  the  legal  eftatc  might  be  inftan- 
taneoufly  tranfmitted  down  through  a  hundred  ufes  uponufes, 
till  finally  executed  in  the  laft  ceftuy  queufe  (11).  Again ;  as  the 
flatute  mentions  only  fuch  perfons  as  waxtfeifed  to  the  ufe  of 
others,  this  was  held  not  to  extend  to  terms  of  years,  or  other 
chattel  interefts,  whereof  the  termor  is  not  feifedy  but  only 
toffeJfed^\  and  therefore,  if  a  term  of  one  thoufand  years  be 
limited  to  A,  to  the  ufe  of  (or  in  truft  for)  B,  the  flatute  does 
not  execute  this  ufe,  but  leaves  it  as  at  common  law  ^.  And 
laftiy,  (by  more  modern  refolutions,)  where  lands  are  given  to 
one  and  his  heirs,  in  truft  to  receive  and  pay  over  the  profits  to 
another,  this  ufe  is  not  executed  by  the  ftatute;  for  the  land 
muft  remain  in  the  truftee  to  etiable  him  to  perform  the 
truft  ^(12)- 

*  Dyer.  155.  •«  Poph.  76.    Dyer.  369. 

»  1  And.  37.  136.  *  I  Equ.  Caf.  Ab.  383,  384. 

^  Bacon  law  of  ufes.  335.  Jenk.  24f.* 


( 1 1 )  It  is  the  pra£lice  to  introduce  only  the  nannes  of  the  truftee 
and  the  ceflut  que  trujt ;  the  eflate  being  conveyed  to  A  and  his 
hetrs,  to  the  ufe  of  A  and  his  hetrsy  in  truft  for  B  and  his  heirs  ; 
and  thus  this  important  ftatute  has  been  efFe^lually  repealed  by  the 
repetition  of  half  a  dozen  words. 

(12)1  fhould  be  inclined  to  thinly  that  the  cafe  as  exprcrfled  by 
the  learned  judge  would  be  conftrued  an  ufe  executed  by  the  ftatute. 
In  the  authority  referred  t6  in  i  Eq.  Ca.  jibr,  383.  the  truftees  were 
firft  to  pay  legacies  and  annuities,  and  then  to  pay  over  the  fur- 

C  c  3  plus 
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Of  the  two  more  antient  diftindiont  tbe  courts  of  equity 
quicklj  availed  tbemfclTes.  In  the  firft  cafe  it  was  CTident, 
that  B  was  never  intended  by  the  parties  to  have  any  bene& 
cial  intcreft ;  and,  in  the  fecond,  the  ctfiuj  que  ufe  of  tbe  term 
was  exprefsly  driven  into  the  court  of  chancery  to  feek  hia^ 
remedy  :  and  therefore  that  court  determined,  that  though 
thefe  were  not  ufu  which  the  ftatute  could  execute,  yet  ftiU 
they  were  trufis  in  equity,  which  in  confcience  ought  to  be 
performed  ^  To  this  the  reafon  of  mankind  aflented,  and  the 
dodrine  of  ufeswas  revived,  under  the  denomination  oitrufts: 
and  thus,  by  this  ftri£i  conftruiElion  of  the  courts  of  law,  a 
ftatute  made  upon  great  deliberation,  and  introduced  in  the 
moft  folemn  manner,  has  had  little  other  effe£l  than  to  make 
a  flight  alteration  in  the  formal  words  of  a  conveyance  ^ 

[  337  3  However,  the  courts  of  equity,  in  the  exercife  of  this 
new  jurifdiAion,  have  wifely  avoided  in  a  great  degree  thofe 
mifchiefs  which  made  ufcs  intolerable.  The  ftatute  of  frauds^ 
29  Car.  II.  c.  3.  having  required  that  every  declaration, 
ailignment,  or  grant  of  any  truft  in  lands  or  hereditaments, 
(except  fuch  as  arife  from  implication  or  conftruftionof  law,) 
(hall  be  made  in  writing  figned  by  the  party,  or  by  his  written 
will  \  the  courts  now  confider  a  trufl-eftate  (either  when 
exprefsly  declared  or  refulttng  by  fuch  implication)  as  equi- 
valent to  the  legal  ownerfliip,  governed  by  the  fame  rules  of 
property,   and  liable  to  every  charge  in  equity,  which  the 

«  I  Hal.  p.  C  34S.  '  Vaogh.  50.  Atk.  591. 

plus  to  a  married  woman  for  her  feparate  ufe.  To  prevent  a  truft 
from  being  executed  by  the  ftatute  id  cafes  of  this  kind,  it  fecms 
necciTary  that  the  truftees  (hould  have  feme  control  and  difcretioii 
in  the  application  of  the  profits  of  the  eftate,  as  to  make  repain 
or  to  provide  for  the  maintenance  of  the  cfftui  que  trujl.  1  Bro,. 
2  7*.  R>  444.  Where  there  is  no  fuch  fpectal  circumftance  in'jBR 
grant,  it  appears  to  be  equrvalent  to  a  dir^dtion  to  the  truftees  to 
permit  the  cefiui  que  truji  to  take  the  profits  of  the  eftate,  which  is 
f^Uy  cftablilhcd  to  be  an  ufe  executed,  i  Eq*  Co*  Ahr.  383. 

But  if  it  is  to  permit  a  married  woman  to  take  the  rents  and 
profits  for  her  feparate  ufe,  the  legal  eftate  will  be  vefted  in  the 
truftees  in  order  to  prevent  the  hufband  from  receiving  them  fubjeft 
to  no  control.  7  T".  /?.  652, 

other 
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other  is  fubje£l  to  in  law :  and)  by  a  long  feries  of  uniform 
determinations)  for  now  near  a  century  pad,  with  fome  affift« 
ance  from  the  legiflature,  they  have  raifed  a  new  fyftem  of 
rational  jurifprudence)  by  which  trufts  are  made  to  an- 
fwer  in  general  all  the  beneficial  ends  of  ufes,  wichoat 
their  inconTcnience  or  frauds.  The  truftee  is  confidered  as 
merely  the  inftniment  of  conveyance,  and  can  in  no  ihape 
zSe€t  the  eftate,  unlefs  by  alienation  for  a  valuable  confider- 
ation  to  a  purchafor  without  notice  < ;  which,  as  cf/luy  que 
u/e  is  generally  in  poflcflion  of  the  land,  is  a  thing  than  can 
rarely  happen.  The  trud  will  defcend,  may  be  aliened,  is 
liable  to  debts,  to  executions  on  judgments,  ftatutes,  and  re* 
cognizances,  (by  the  exprefs  provifion  of  the  ftatutc  of 
frauds,)  to  forfeiture,  to  leafes  and  other  incumbrances,  nay 
even  to  the  curtefy  of  the  hufband,  as  if  it  was  an  eftate  at 
law.  It  has  not  yet  indeed  been  fubje£led  to  dower,  more 
from  a  cautious  adherence  to  fome  hafty  precedents  \  than 
frpm  any  well-grounded  principle  (13)*  It  hath  alfo  been  held 
not  liable  to  efcheat  to  the  lord,  in  confequence  of  attainder 
or  want  of  heirs*:  becaufe  the  truft  could  never  be  intended 

for  his  benefit.     But  let  us  now  return  to  the  ftatute  of  ufes. 

'     -  ft 

■  Z  Freem.  43.  *  H«rd.  494*   Burgefi  and  Wheat* 

**  1  Chanc.  Rep.  ^154.  %  P.Wms.  640.     Hil.  32  Geo.  11.  in  Cane. 
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( 1 3  )  It  has  been  decided*  that  when  the  legal  and  equitable  cftates 
meet  in  the  fame  perfon,  the  truft  or  equitable  eftate  is  merged  in  ^ 

the  legal  eftate ;  as  if  a  wife  (hould  have  the  legal  eftate  and  the  huf-  1  ^ 

band  the  equitable  ;  and  if  they  have  an  only  child,  to  whom  thcfe       •  *^, 

eftates  defcend,  and  who  dies  inteflate  without  iiTue,  the  two  ef-  >4. 

tatcs  having  United,  the  defcent  will  follow  the  legal  eftate,  and  the 
eftate  will  go  to  an  heir  on  the  part  of  the  mother :  and  thus,  which 
appears  ftrange,  the  beneficial  intereft  will  pafs  out  of  one  family 
into  another,  between  whom  there  is  no  connexion  by  blood. 
Doug.  741.  ' 

Before  the  ftatute  of  ufes  there  was  neither  dower  nor  tenancy 
by  the  curtefy  of  an  ufe,  p.  331.  It  is  therefore  an  unaccountable 
inconfiftency,that,  fincc  the  ftatute,  the  hufband  fhould  have  curtefy 
of  a  truft  eftate,  ^nd  that  the  wife  fhould  out  of  a  fimilar  eftate  be 
deprived  of  dower.     See  antff  p.  132.  n.  11. 

Cc4  Tub 
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'  The  only  fenriccy  as  was  before  obfenred,  to  which  thb 
ftatute  is  now  conGgnedy  is  in  gif ing  efficacy  to  certun  new 
and  fecrct  fpecies  of  conveyances  ^  introduced  in  order  to 
render  tranfadions  of  this  fort  as  private  as  poffiUe,  and  to 
fsve  the  trouble  of  making  livery  of  feiCn,  the  only  antient 
conveyance  of  corporeal  freeholds:  the  fecurity  and  notoriety 
of  which  public  inveftiture  abundantly  overpaid  the  labour  of 
going  to  the  land,  or  of  fending  an  attorney  in  one's  ftead* 
But  this  now  has  given  way  to 

r  33^  3  12.  A  TWELFTH  fpccies  of  conveyance,  called  a  ccvenaai 
to  Jiand  feifei  to  ufesi  by  which  a  man,  feifed  of  lands,  cove* 
xiants  in  confideration  of  bipod  or  marriage  that  he  will  (land 
feifed  of  the  fame  to  the  ufe  of  his  child,  wife,  or  kinfman^ 
for  life,  in  tail,  or  in  fee.  Here  the  ftatute  executes  at  once 
the  eflate  \  for  the  party  intended  to  be  benefited,  having 
thus  acquired  the  ufe,  is  thereby  put  at  once  into  corporal 
poflfeflion  of  the  land  \  without  ever  feeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
when  made  upon  fuch  weighty  and  ihterefting  conGderatioos 
as  thofe  of  blood  or  marriage* 

13.  A  THIRTEENTH  fpecies  of  convcyaucc,  introduced 
by  this  ftatute,  i«  that  of  a  bargain  and/ale  of  lands}  which 
is  a  kind  of  a  real  contrafl,  whereby  the  bargainor  for  fome 
pecuniary  confideration  bargains  and  fells,  that  is,  con- 
trails to  convey,  the  land  to  the  bargainee;  and  becomes  by 
fuch  a  bargain  a  truftec  for,  or  feifed  to  the  ufe  of,  the  bar- 
gainee; and  then  the  ftatute  of  ufes  completes  the  purchafe'; 
or,  as  it  hath  been  well  cxprefled  ",  the  bargain  firft  vcfts  the 
ufe,  and  then  the  ftatute  vefts  the  pofleffion.  But  as  it  was 
fur^fccn  that  conveyances,  thus  made,  would  want  all  thofe 
benefits  of  notoriety,  which  the  old  common  law  aOTurances 
were  calculated  to  give ;  to  prevent  therefore  clandeftine  con- 
veyances of  freeholds,  it  was  ena£led  in  the  fame  fcflion  of 
parliament  by  ftatute  27  Hen,  VIIL  c.  16.  that  fuch  bargains 

k  Bacoo.    Ufe  of  the  Itw.  15?.  ^  Cro.  Jac.  696. 

)  Ibid*  150. 

and 
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and  falei  fiiould  not  enure  to  pafs  a  freehdd,  unkfs  the  faoM 

be  made  by  indenture,  and  enrolled  within  fix  months  in  one 

#f  the  courts  of  Wellminfter-hall  or  with  the  atfios  roiuhrum 

c(  the  county.     Clandeftine  bargains  and  fales  of  chattel  in* 

terefts,  or  leafes  for  yeara^  were  thought  not  worth  regarding^ 

as  fuch  interefts  were  very  precarious  till  about  fix  years  be* 

fore  ^ ;  which  alfo  occafioned  them  to  be  overlooked  in  fram« 

Jng  the  ftatute  of  ufes :  and  therefore  fuch  bargains  and  Odes 

are.  not  dftre£i!ed  to  be  enrolled.     But  how  impofllble  it  is  to 

forefee,  and  provtiie  againft,  all  the  confequences of  iooora*  [  329  1 

tions !  This  omiffion  has  given  rife  to 

14.  A  FOURTEENTH  fpccics  of  coHvcyancc,  viz.  by  leapt 
and  releafe ;  firft  invented  by  ferjeant  Mopre,  foon  after  the 
ftatute  of  ufeS|  and  now  the  moil  common  of  any,  and  there- 
fore not  to  be  fhaken  5  though  very  great  lawyers  fas,  par- 
ticularly, Mr.  Noy,  attorney-general  to  Charles  I.)  have 
formerly  doubted  it's  validity  •.  It  is  thus  contrived.  A 
leafe,  or  rather  bargain  and  fnle,  upon  fome  pecuniary  conR« 
deration,  for  one  year,  is  made  by  the  tenant  of  the  freehold 
to  the  leflee  or  bargainee.  Now  this,  without  any  enroU 
ment,  makes  the  bargainor  (land  feifcd  to  the  ufe  of  the  bar* 
gaince,  and  veils  in  the  bargainee  the  ufe  of  the  term  for  a 
year;  and  then  the  ftatute  immediately  annexes  the  poffeJ]i(m^ 
He  therefore  being  thus  in  pofleflion,  is  capable  of  receiving 
a  releafe  of  the  freehold  and  reverfion ;  which,  we  have  feen 
before  p,  muft  be  made  to  a  tenant  in  poffeirion  '  and,  accord* 
inglyi  the  next  day,  a  releafe  is  granted  to  him  \  This  is 
held  to  fupply  the  place  of  livery  of  feifm  :  and  fo  a  convey-  - 
ance  by  leafe  and  releafe  is  faid  to  amount  to  a  Ieoffment^ 

15.  To  thefe  may  be  added  deeds  to  lead  or  declare  ih§ 
ufes  of  other  more  dire£l  conveyances^  as  ieoifnients,  fines^ 
and  recoveries ;  of  which  we  (hall  fpeak  in  the  next  chapter: 
and, 

i6.^Deeds  of  revocation  of  ufes :  hinted  at  in  a  former 
page  %  and  founded  in  a  previous  power,  reft:rved  at  the  raif- 


"  See  pag.  i4,2»  «  See  Appendix.  N*  II.  ^  i,  a. 

•  2  Mod.  151,  '  Co.  Lite.  270.     Cro.  Jac.  604* 
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ing  of  the  ufes  %  to  revoke  fuch  as  were  then  declared  i  and 
to  appoint  others  in  their  dead,  which  is  incident  to  the 
power  of  revocation  "•  And  this  may  fuffice  for  a  fpecimen 
of  conveyances  founded  upon  the  ftatute  of  ufes  i  and  will 
finifli  our  obfervations  upon  fuch  deeds  as  fenre  to  transfer 
real  property. 

r  240  1     Befous  we  conclude,  it  will  not  be  improper  to  fulijoin 

a  few  remarks  upon  fuch  deeds  as  are  ufed  not  to  convey^  but 

to  charge  or  incumber,  lands,  and  to  difcharge  them  again :  of 

which  nature  are^  obligations  or  bonds»  recognizances^  and  de^ 

feazances  upon  them  both. 

I.  An  obligation  or  bond,  is  a  deed  v  whereby  the  obligor 
obliges  himfelf,  his  heirs,  executors,  and  adminiftrators,  to 
pay  a  certain  fum  of  money  to  another  at  a  day  appointed. 
If  this  be  all,  the  bond  is  called  a  fmgle  ont^Jimplex  obligatio  : 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fome  particular  z6t,  the  obligation  (hall  be  void,  or  eUe 
fliaU  remain  in  full  force :  as,  payment  of  rent ;  performance 
of  covenants  in  a  deed^  or  repayment  of  a  principal  fum 
of  money  borrowed  of  the  obligee,  with  intereft,  which 
principal  fum  is  ufually  one  half  of  the  penal  fum  fpecified 
in  the  bond.  In  cafe  this  condition  is  not  performed,  the 
bond  becomes  forfeited,  or  abfolute  at  law,  and  charges  the 
obligor  while  living ;  and  after  his  death  the  obligation  de- 
fcends  upon  his  heir,  who  (on  defe£l  of  perfonal  aflets)  is 
bound  to  difcharge  it,  provided  he  has  real  aflets  by  defcent  as 
a  recompence.  So  that  it  may  be  called,  though  not  a  direff^ 
yet  a  collateral^  charge  upon  the  lands  (1 4}.    How  it  afie£ls 

*  See  Appendix.  N^  11.  pag.  xi*  '  See  Appendix.  N®  III.  pig.  xiu* 

V  Co.  Liu.  137. 


(14)  If  in  a  bond  the  obligor  binds  ism/elf^  without  adding  his 
ieirsf  exectdon^  and  adminj/lratorSf  the  executors  and  adminillratora 
are  bound  but  not  the  heir.  Sbe^  Touch.  369.  A  bond  does  not 
feem  properly  to  be  called  an  incumbrance  upon  land  ;  for  i(  does 
l)pt  follow  the  land  like  a  rc^gnizance  and  a  judgment  \  i^nd  even 

if 
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the  pcrfonal  property  of  the  obligor,  will  be  more  properly 
•onfidered  hereafter. 

If  the  condition  of  a  bond  be  impoflible  at  the  time  of 
maUng  it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law 
that  is  merely  pofitive^  or  be  uncertain,  or  Infennble,  the 
(:ondition  alone  is  void,  and  the  bond  (hall  (land  fingle,  and 
unconditional :  for  it  is  the  folly  of  the  obligor  to  enter  into 
fuch  an  obligation,  from  which  he  can  never  be  releiif-  d.  If 
It  be  to  do  a  thing  that  is  malum  infe^  the  obligation  itfelf  is 
yoid :  for  the  whole  is  an  unlawful  contiud,  and  the  obligee 
fhall  tate  no  advantage  from  fuch  a  tranfaftion  (15).  And  if 
the  condition  be  pofCble  at  the  time  of  making  it,  and  after- 
wards becomes  impoffible  by  the  aft  of  God,  the  aft  of  law,  [  341  J 
or  the  aft  of  the  obligee  himfelf,  there  the  penalty  of  the  obli- 
gation is  faved :  for  no  prudence  or  foteiight  of  the  obligor 
could  guard  againft  fuch  a  contingency  T.   On  the  forfeiture 

*•  Co,  Litt.  106. 


if  the  heir  at  law  aliencs  the  land,  the  obligee  in  the  bond,  by 
which  the  heir  is  bound,  can  have  his  remedy  only  againft  the  pcrfon 
of  the  heir  to  the  amount  of  ihc  value  of  the  hnd ;  but  he  cannot 
follow  it  when  it  is  in  the  poircfRoii  of  a  hondjide  purchafor.  BulL 
N.  P.  175. 

( 15  )  And  if  the  bond  be  fimply  conditioned  for  the  payment  of 
money,  yet  if  it  was  in  fa6i  given  upon  a  turps  contradusy  a  con* 
trad  either  illegal  or  immoral,  it  has  been  determined,  that  the 
turpitude  of  the  tranfa6iion  may  be  pleaded  in  bar  to  an  aftion 
upon  the  bond  in  a  court  of  law.  2  H'"ilf>  347.  But  it  is  the  com- 
mon praf^ice  to  apply  to  a  court  of  equity  for  an  injunftion  to 
fuch  aftions.  Where  bonds  have  been  given  in  confideratlon  of 
fedu6Uon  and  incontinence,  a  diftindion  has  been  made  between 
bonds  given  for  future  cohabitation,  which  being  for  a  clear  im- 
moral confideration,  ai^  void  (3  B^rrm  1568.),  and  thofe  which 
are  given  as  a  compenfation  (the  frtemitpn  pudoris)  for  the  injury 
done  to  a  woman  by  her  fcducer^  which,  in  general,  are  good, 
Z  P.  Wnu.  432.  a  Wllf.  339.  Yet  in  one  cafe,  where  a  young 
woman  had  been  feduced  by  a  married  man,  and  bad  occafioned  a 
feparation  between  him  and  his  wife,  lord  Hardwlcke  held  that 
(he  was  too  criminal  to  derive  any  benefit  from  fuch  a  bond.  2  FeJ\ 

169*     FonbL  Tn  ofEq.  ai6. 
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of  a  Jbond,  or  it's  becoming  CmgU,  the  whole  penalty  wat 
formerly  recoverable  at  law :  but  here  the  courts  of  equity 
interpofed,  and  would  not  permit  a  man  to  take  more  than  in 
confcience  he  ought ;  viz,  his  principali  intereft,  and  ex- 
pen  fes,  in  cafe  the  forfeiture  accrued  by  non-payment  of  mo- 
ney borrowed  j  the  damages  tiftained,  upon  non-performance 
of  covenants  ^  and  the  like.  And  the  like  pradice  having 
gained  fome  footing  in  the  courts  of  law',  the  (latute  4  &  ; 
Ann.  c.  16.  at  length  enafted,  in  the  fame  fpirit  of  equity^ 
that,  in  cafe  of  a  bond)  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  fum  due,  with  intereft 
and  cods,  even  though  the  bond  be  forfeited  and  a  fuit  com- 
.  menced  thereon,  fliall  be  a  full  fatisfadlion  and  difcharge  (i6}* 

2,  A  reccgnizance  is  an  obligation  of  record,  which  a  man 
enters  into  before  fome  court  of  record  or  magidrate  duly 
authorized^,  with  condition  to  do  fome  particular  a£l;  as  to 
appear  at  the  aflifes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  mod  refpecT:s  like  another  bond  :  the  difference 
being  chiefly  this :  that  the  bond  is  the  creation  of  a  freih 
debt  or  obligation  de  novQ^  the  recognizance  is  an  acknow- 
legement  of  a  former  debt  upon  record  j  the  form  whereof  is, 
«*  that  A.  B.  doth  acknowlege  to  owe  to  our  lord  the  king,  ta 
**  the  plaintiff,  to  C.  D.  or  the  like,  the  fum  of  ten  pounds/' 
with  condition  to  be  void  on  performance  of  the  thing  ftipu- 
lated :  in  which  cafe  the  king,  the  plaintiff*  C.  D.  (5*^.  is 
called  the  cognizee,  **  is  cut  cogmfcitur ;"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  <*  is  cui  cog^ 
nofcit**  This,  being  cither  certified  to,  or  taken  by  the  of- 
ficer of  fome  court,  is  witnefTed  only  by  the  record  of  that 
court,  and  not  by  the  party's  feal :  fo  that  it  is  not  in  ftrifl 
propriety  a  deed,  though  the  effc£ts  of  it  are  greater  than  a 

^  2  Keb.   553.  555«      Stik.  596,        J  Bra.  ^.  tit.  reeogmaaaet,  14. 
597.     6  Mod.  SI.  60.  loi.  « 


(16)  Intereft  beyond  the  penalty  of  a  bond  may  be  recovered 
in  a  court  of  law  in  the  (hapc  of  damages.  2  T.  R.  388.  But  it 
cannot  be  allowed  beyond  the  penalty  in  a  court  of  equity.  3  Bro^ 
489.     a  r^.  jun.  718* 

commoa 
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common  obligation;  being  allowed  a  priority  In  point  of 
payment,  and  binding  the  lands  of  the  cognizor,  from  the 
time  of  enrolment  on  record  '.  There  are  alfe  other  recog- 
aizances,  of  a  private  kind,  in  nature  of  a  Jlaiute  Jlaple^  by  [  342  J 
nrtue  of  the  ftatute  23  Hen.  VIII.  c.  6.  which  have  been 
already  explained*,  and  (hewn  to  be  a  charge  upon  real 
property. 

3»  A  DEFEAZANCE,  on  a  bond,  or  recognizance,  or 
jjadgment  recovered,  is  a  condition  which,  when  performed^ 
defeats  or  undoes  it,  in  the  fame  manner  as  a  defeasance  of 
an  eftate  before-mentioned.  It  differs  only  from  the  common 
condition  of  a  bond,  in  that  the  one  is  always  inferted  in  thft 
deed  or  bond  itfelf,  the  other. is  made  between  the  fame  par^ 
ties  by  a  feparate,  and  frequently  a  fubfequent  deed  ^.  This» 
like  the  conditipn  of  a  bond,  when  performed,  difcharges  and 
dilincumbers  the  eftate  of  the  obligor. 

Thksib  tre  the  principal  fpecies  of  deeds  or  matter  in  paiip 
by  which  eftate»  may  be  either  conveyed,  or  at  leaft  zStfktd. 
Among  which  the  conveyances  to  ufes  are  by  much  the  moft 
frequent  of  any ;  though  in  thefe  there  is  certainly  one  pal* 
pable  defe£t,  the  want  of  fufficient  notoriety :  fo  that  pur- 
chafors  or  creditors  cannot  know  with  any  abfolute  certainty^   « 
what  the  eftate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.     In  the  antient 
feodal  method  of  conveyance  (by  giving  corporal  feifinof 
the  lands)  this  notoriety  was  in  fome  meafure  anfwereci^ 
but  all  the  advantages  refulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  death-bed  devifes  and  fednet . 
conveyances :    and  there  has  never  been  yet  any  fufficietit'' 
guard  provided  againft  fraudulent  charges  and  incumbrances; 
fince  the  difufe  of  the  old  Saxon  cuftom  of  tranfa£ling  all 
conveyances  at  the  county  court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  fome  adjacent  nio« 
naftery  ^;  and  the  failure  of  the  general  regifter  eftabliflied  by 
king  Richard  the  firft,  for  the  ftarrs  or  mortgages  made  to 

*  Stat.  29 Car.  II.  c  3.  See  pag.  x6i.      ^  Co.  Litt.  237.     2  Sand.  47. 

*  Sm  paf.  160.  «  Hicket  Diktat.  e^ifgUr.  9. 
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Je W8>  in  the  capitula  de  JudaeU^  of  which  Hovedea  hat  pre* 
ierved  a  copy.  How  far  the  eftablifliinent  of  a  like  general 
xegifter,  for  deeds,  and  wills,  and  other  ads  aflfedling  real 
property,  would  remedy  this  inconvenience,  defenres  to  be 
well  confidered.  In  Scotland  every  zOt  and  event,  regarding 
the  tranfmiffion  of  property,  is  regularly  entered  on  record  '• 
And  fome  of  our  own  provincial  divifions,  particularly  the 
extended  county  of  York,  and  the  populous  county  of  SiGd- 
dlefexy  have  prevailed  with  the  legiilature  *  to  ere£l  fuch  re- 
gifters  in  their  feveral  diftridis.  But,  however  plaufible  thefe 
provifions  may  appear  in  theory,  it  hath  been  doubted  by 
very  competent  judges,  whether  more  difputes  have  not  arifen 
in  thofe  counties  by  the  inattention  and  omiflions  of  parties, 
than  prevented  by  the  ufe  of  regifters  (i 7). 

^  DaliyflBple  on  leodal  property.  »6ft.        *  Stat*  s  ft  3  Ann.  c.  4.    6  Ann;  c 
Vic.  35.    7  Ano.  c.  so.    S  Geo.  II.  c  6. 


(17)  By  the  regifter  ads,  a  regiftered  deed  fhaS  be  preferred 
to  a  prior  unregiftered  deed;  yet  it  has  been  decreed  by  lord  Hard« 
wicke,  if  the  fubfequent  purchafer  by  the  regiftered  deed  had  pre- 
vious notice  of  the  unregiftered  one,  he  ihall  not  avail  himfelf  of 
his  deed,  but  the  firft  purchafer  ftiall  be  preferred.  1  Fef,  64. 
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I 

OF    ALIENATION    by    matter    op 

RECORD. 


ASSURANCES  by  matter  of  record  are  fach  as  do 
not  entirely  depend  on  the  adi  or  confent  of  the  par- 
ties themfelves:  but  the  fau£lion  of  a  court  of  record  is  called 
in  to  fubftantiate,  prcferve,  and  be  a  perpetual  teftimony  of 
the  transfer  of  property  from  one  man  to  another;  or  of  it's 
eftablifhment,  when  already  transferred.  Of  this  nature 
are,  i.  Private  a£ls  of  parliament,  a.  The  king^s  grants. 
3*  Fines.    4.  Common  recoveries. 

I.  Private  aBs  of  parliament  are,  efpecially  of  late  years, 
become  a  very  common  mode  of  aflurance.  For  it  may 
fometimes  happen,  that  by  the  ingenuity  of  fome,  and  the 
blunders  of  other  pra£titioners,  an  eftate  is  mofl  grievoufly 
entangled  by  a  multitude  of  contingent  remainders,  refultiag 
trufts,  fpringtng  ufes,  executory  devifes,  and  the  like  arti- 
ficial contrivances ;  (a  confuGon  unknown  to  the  iimple  con- 
veyances of  the  common  law ;)  fo  that  it  is  out  of  the  power 
of  either  the  courts  of  law  or  equity  to  relieve  the  owner. 
Or,  it  may  fometimes  happen,  that  by  the  ftridlnefs  or  omif- 
fions  of  family  fettlements,  the  tenant  of  the  eftate  b  abridged 
of  fome  reafonable  power,  (as  letting  leafes,  making  a  join- 
ture for  a  wife,  or  the  like,)  which  power  cannot  be  given 
him  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  neceflary,  in  fettling  an  eftate,  to  fecure  it 
againft  the  claims  of  infants  or  other  perfons  under  legal 
difabilities ;  who  are  not  bound  by  any  judgments  or  decrees 
cf  the  ordinary  courts  of  juftice.    In  thefc|  or  other  cafes  of 

the 
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the  like  kind,  the  traofcendent  power  of  parliament  is  called 
in,  to  cut  the  Gordian  knot ;  and  by  a  particular  law,  ena&ed 
for  this  very  purpofe,  to  unfetter  an  eftate  ^  to  giye  it's  tenant 
reafonable  powers ;  or  to  affure  it  to  a  purchafor,  againft  the 
lemote  or  latent  claims  of  infants  or  difabled  perfons,  by 
fettling  a  proper  equiyalent  in  proportion  to  the  intereft  fo 
barred.  This  pra&tce  was  carried  to  a  great  length  in  the 
yjear  fucceeding  the  reftoration ;  by  fetting  afide  many  con- 
veyances  allegA  to  have  been  made  by  conftraint,  or  in  order 
to  fcreen  the  eftates  from  being  forfeited  during  the  ufurpa« 
tion.  And  at  laft  it  proceeded  fo  far,  that,  as  the  noble  hif- 
torian  exprefles  it  S  every  man  had  raifed  an  equity  in  his  own 
imagination,  that  he  thought  was  entitled  to  prevail  againft 
any  defcent,  teftament  or  a6l  of  law,  and  to  find  relief  in 
parliament :  which  occafioned  the  king  at  the  clofe  of  the 
feflion  to  remark  ^,  that  the  good  old  rules  of  law  are  the  bcft 
fecurity  ^  and  to  wifh,  that  men  might  not  have'  too  much 
caufe  to  fear,  that  the  fcttlements  which  they  make  of  their 
eftates  (hall  be  too  eafily  unfettled  when  they  are  dead,  by 
the  power  of  parliament. 

Acts  of  this  kind  are  however  at  prefent  carried  on,  in 
both  houfes,  with  great  deliberation  and  caution  -,  particu- 
larly in  the  houfe  of  lords  they  are  ufually  referred  to  two 
judges  to  examine  and  report  the  fa£ts  alleged,  and  to  fettle 
all  technical  forms.  Nothing  alfo  is  done  without  the  con- 
fent,  exprefsly  given,  of  all  parties  in  being  and  capable  of 
confent,  that  have  the  rcmoteft  intereft  in  the  matter:  unlefs 
fuch  confent  (hall  appear  to  be  perverfely  and  without  anj 
reafon  withheld.  And,  as  was  before  hinted^  an  equivalent 
in  money  or  other  eftate  is  ufually  fettled  upon  infants,  or 
perfons  not  in  ejfe^  or  not  of  capacity  to  a£t  for  themfelves^ 
who  are  to  be  concluded  by  this  a£l«  And  a  general  faving 
i&  conftantly  added,  at  the  clofe  of  the  bill,  of  the  right  and 
intereft  of  all  perfons  whatfbever  \  except  thofe  whofe  con- 
ienc  is  fo  given  orpurchafed,  and  who  are  therein  particularlji 
named :  though  it  hath  been  holden,  that,  even  if  fuch  faving 
be  omitted,  the  aft  ftiall  bind  none  but  the  parties  ^. 

*  te^Cfaur.  Coatb.  i4i*  \  Uid,  163.  f  Co.  138.   Godb.  17U 

A  LAW, 
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A  LAVf,  thus  made,  though  it  binds  all  jMirtiet  to  the 
bill»  18  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  fokmn  z€t  of  the  legiflature.  It  is  not  therefore  al« 
lowed  to  be  a  puUick^  but  a  mere  private  ftatute ;  it  is  not 
printed  or  publifhed  among  the  other  laws  of  the  feffion;  it 
hath  been  relieved  againft^  when  obtained  upon  fraudulent 
fuggeftions^;  it  hath  been  holden  to  be  void,  if  contrary  to 
law  and  reafon  ^ ;  and  no  judge  or  jury  is  bound  to  take  no- 
tice of  it,  unlefs  the  fame  be  fpecialiy  fet  forth  and  pleaded  to 
them.  It  remains  however  enrolled  among  the  public  records 
of  the  nation,  to  be  for  ever  preferved  as  a  perpetual  teftimony 
of  the  conveyance  or  aflurance  fo  made  or  cftabHihed. 

II.  The  hin^s  grants  are  alfo  matter  of  public  record.  For, 
as  St.  Germyn  fays*,  the  king's  excellency  is  fo  high  in  the  la  w^ 
thatnofreehold  maybe  given  to  the  king,  norderivedfrom  him, 
but  by  matter  of  record.  And  to  this  end  a  variety  of  offices  ar^ 
ereded,  communicating  in  a  regular  fubordination  one  with 
another,  through  which  all  the  king's  grants  muft  pafs,  and  be 
tranfcribed,  and  enrolled;  that  the  fame  may  be  narrowly  in-* 
fpefted  by  his  officers,  who  will  inform  him  if  any  thing  con- 
tained therein  is  improper,  or  unlawful  to  be  granted.  Thefe 
grants,  whether  of  lands,  honours,  liberties,  franchifes,  or 
ought  befides,  are  contained  in  charters,  or  letters ^/^/,  that 
is,  open  letters,  Rterae  patenta :  fo  called  becaufe  they  are  not 
feated  up,  but  ezpofed  to  open  view,  with  the  great  feal  perw 
dant  at  the  bottom  $  and  are  ufuaUy  diredled  or  addreffird  by  the 
king  to  alfhis  fubje£^s  at  large.  And  therein  they  differ  from 
certain  other  letters  of  the  lung,  fealed  alfo  with  his.  great  feal, 
but  direded  to  particular  perfons,  and  for  particular  purpofes: 
which  therefore,  not  being  proper  for  public  infpedion,  are 
clofed  up  and  fealed  on  the  outfide,  and  are  thereupon  called 
writs  chfe^  Kterat  claufae^  and  are  recorded  in  the  chfe^roUi^ 
in  the  fame  Inanner  as  the  others  are  in  the  patent^rolls. 

Grants  or  letters  patent  muft  firft  pafs  by  bill :  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequence 

c  Ricbirdfim  v.  Haaiiltoo.    Cawc.  t        **  4  R^p.  11. 
Jan.  1773-    M<Keiak,f .  StMrt.  X>em»        •  Dt,  fc  S(o4.  b.  x.  4. 1. 
Fne,  M  M*>'<  1754* 
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of  a  warrant  from  the  crown ;  and  is  then  figned^  that  is, 
fubfcribed  at  the  top,  with  the  king's  own  ^gn  manua/,  and 
fealed  with  his  privy Jignet^  which  is  always  in  the  cuftody 
of  the  principal  fecretary  of  ftate ;  and  then  fometimes  it 
immediately  pafies  under  the  great  feal,  in  which  cafe  the 
patent  is  fubfcribed  in  thefe  words>  "^r  ipfum  regent^  by  the 
king  himfclf  *•••*  Otherwifc  the  courfe  is  to  carry  an  extraO: 
of  the  bill  to  the  keeper  of  the  privy  feal^  who  makes  out  a 
writ  or  warrant  thereupon  to  the  chancery ;  fo  that  the  fign 
manual  is  the  warrant  to  the  priry  feal,  and  the  privy  feal  it 
the  warrant  to  the  great  feaU  and  in  this  laft  cafe  the  patent 
is  fubfcribed,  «*  per  breve  de  privaio  JigtUo^  by  writ  of'  privy 
feal^/'  But  there  are  feme  grants,  which  only  pafs  through 
certain  offices,  as  the  admiralty  or  treafury,  in  confequence 
of  2iftgn  manual^  without  the  confirmation  of  either  the/^nr/, 
the  greaty  or  the^'vjp  feal. 

The  manner  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  fubjed,  than  the  conJiruElion  of  his  grants, 
when  made.  i.  A  grant  made  by  the  king,  at  ihefuit  of  the 
grantee f  (hall  be  taken  mod  beneficially  ^vr  the  king,  and 
againjl  the  party :  whereas  the  grant  of  a  fubjed);  isconftrued 
moil  (Irongly  againji  the  grantor*  Wherefore  it  is  ufual  to 
infert  in  the  king's  grants,  that  they  are  made,  not  at  the  fuit 
of  the  grantee,  but  ^*  ex  fpeciali  gratia^  eerta  fcientioy  et  mer^ 
motu  regis;^  and  then  they  have  a  more  liberal  conllru£lion^ 
2.  A  fubje£l's  grant  (hall  be  conftrued  to  include  many  things, 
befides  what  are  exprefled,  if  neceflary  for  the  oj^eration  of 
the  grant.  Therefore,  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingrefs,  egrefs,  and  regrefs,  to  cut 
and  carry  away  tbofe  profits,  are  alfo  incluGvely  granted': 
and  if  a  feoffment  of  land  was  made  by  a  lord  to  his  villein, 
this  operated  as  a  manumiflion^  ;  for  be  was  otherwife  unablt 
to  hold  it.  But  the  king's  grant  ihall  not  enure  to  any  othqr 
intent,  than  that  which  is  precifely  expreffed  in  the  grant. 
As,  if  he  grants  land  to  an  alien,  it  operates  nothing;  for 

*  9  Rep.  ]8«  >  Co.  Litt  56. 

*  Ikxdn  %  loft.  555.  *  UtU  ^  S064 
'  fincb.  L.  100*    so  R^p,  lis. 
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fach  grant  (hall  not  alfo  enure  to  make  bim  a  (Ienizen»  that  fo 
he  may  be  capable  of  taking  by  grant  K  3.  When  it  appears^ 
from  the  face  of  the  grant,  that  the  king  is  miftaken,  or  de- 
ceived, either  in  matter  of  fact  or  matter  of  law,  as  in  cafe 
of  falfe  fuggeftion^  mifmformation,  or  mifrecital  of  former 
grants ;  or  if  his  own  title  to  the  thing  granted  be  different 
irom  what  he  fuppofes ;  or  if  the  grant  be  informal ;  or  if 
he  grants  an  eftate  contrary  to  the  rules  of  law  ;  in  any  of 
thefe  cafes  the  grant  is  abfolutely  yoid^.  ,  For  iuftance  i  if 
the  king  grants  lands  to  one  and  his  ieirs  tnaU^  this  is  merely 
v<»d :  for  it  (hall  not  be  an  eftate*tailf  bec^iafe  there  want 
wor(*s  of  procreation,  to  afcertain  the  body  out  of  which 
the  heirs  flrall  iflue :  neither  is  it  a  fee-fimple,  as  in  common 
grants  it  would  be ;  becaufe  it  may  reafonably  be  fuppofed, 
that  the  king  meant  to  give  no  more  than  an  eftate-tail' :  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenant 
at  will*"*  And  to  prevent  deceits  of  the  king,  with  regard 
to  th^  value  of  the  eftate  granted,  it  is  particularly  provided 
by  the  (latute  i  Hen.  IV.  c.  6.  that  no  grant  of  his  (ball  be 
good,  unlefs  in  the  grantee's  petition  for  them^  e^prefs 
mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  confider  a  very  ufual  fpecies  of  alTu- 
rance,  which  is  alfo  of  record ;  viz.  a  Jine  of  lands  and  te« 
nsments.  In  wliich  it  will  be  necefTary  to  explain,  i.  The 
nature  of  a  fine}  2.  It's  feveral  kinds s  and  3.  It's  force  and 
efea. 

I.  A  FINE  is  fometimes  faid  to  be  a  feoffhient  of  record': 
though  it  might  with  more  accuracy  be  called  an  acknow- 
legement  of  a  feoffment  on  record.  By  which  is  to  be  un^ 
derftood,  that  it  has  at  lead  the  fame  force  and  cStQ.  with  a 
feoffment,  in  the  conveying  and  affuring  of  landa :  though 
it  is  one  of  thofe  methods  of  transferring  eftates  of  freehold 
by  the  common  law,  in  which  livery  of  feiHn  is  not  neceffary 

1  Bro.  jibr,  tit,  Psttnt,  6s.    Fiocb.  "^  Bro.  j^r,  tit.  Eftates^  34.  tit,  p£» 

ic  lip*  tints,  104,    Oyer,  a 70.    Dav.  45. 

*  Fieem.  171.  ■  Co.  Liu.  50. 
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to  be  aduillj  gWen  y  the  fuppofitbn  and  admowlegcment 
thereof  in  a  court  of  record^  howerer  fiditiout,  inducing  an 
equal  notoriety.  But,  more  particularly,  a  fine  may  be 
defcribed  to  be  an  amicable  compofition  or  agreement  of  a 
fuit,  either  adual  or  fi£titiouSi  by  leave  of  the  king  or  his 
juftices ;  whereby  the  lands  in  qucftion  become,  or  are  ac- 
knowleged  to  be,  the  right  of  one  of  the  parties^.  In  it's 
original  it  was  founded  on  an  adual  fuit,  commenced  at  law 
for  recoTcry  of  the  pofleiBon  of  land  or  other  hereditaments; 
and  the  poflellion  thus  gained  by  fuch  compofition  was  found 
to  be  fo  fure  and  efieflual,  that  fi£titious  a&ions  were,  and 
continue  to  be,  every  day  commenced,  for  the  fake  of  ob- 
taining the  fame  (ecurity. 

A  FINE  is  fo  called  becaufe  it  puts  an  end^  not  only  to  the 
fuit  thus  commencedi  but  alfo  to  all  other  fuits  and  controver* 
'  fies' concerning  the  fame  matter.  Or,  as  it  is  ezprefled  in  an 
antient  record  of  parliament  p,  i8  Edw.  L  <^  ma  in  regno 
*•  Anglut  providetufyVel  efty  aliqua  fecuritas  major  vel foUnnior^ 
<<  per  quam  aliquis  Jlatum  certiorem  habere  pqffit^  neque  adjlahtm 
^^fuurn  vertficandum  aliquod  folennius  teJUmonium  producere^ 
<<  quamjinem  in  curia  domini  regit  levatum  :  qui  quidem  Jinis  fo 
*^  vacatur ^  ea  quod  Jinis  et  confummatio  omnium  placitorum  ejfe 
**  debet^  et  hoc  de  caufa  providcbaturJ*  Fines  indeed  are  of 
equal  antiquity  with  the  f^rft  rudiments  of  the  law  itfelf;  are 
fpoken  of  by  Glanvil*!  and  Bradion'  in  the  reigns  of  Henry 
II  and  Hetiry  III,  as  things  then  well  known  and  long 
eftablifhed ;  and  inllances  have  been  produced  of  them  even 
prior  to  the  Norman  invafion'.  So  that  the  (latute  18  Edw.  I. 
called  modus  levandsfines^  did  not  give  them  original,  but  only 
declared  and  regulated  the  manner  in  which  they  (hould  be 
levied,  or  carried  on.     And  that  is  as  follows : 

I.  The  party,  to  whom  the  land  is  to  be  conveyed  or 
aflured,  commences  an  afiion  or  fuit  at  law  againft  the  othcr^ 


•  Co.  Litt*  i«o.  »  /.  5.  r.  5.  f.  28. 

p  s  Roll.  A&r,  I3»  •  Plowd.  369. 

4  A  8.  «.  I. 
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generally  an  a£lion  of  covenant  %  by  fuiog  out  a  writ  of 
firaedpty  called  a  writ  of  covenant^:  the  foundation  of  which 
is  a  fuppofed  agreement  or  covenant,  that  the  one  (hall  con« 
▼ey  the  lands  to  the  other ;  on  the  breach  of  which  agree* 
ment  the  a£tion  is  brought.  On  this  writ  there  is  due  to  the 
I^ng,  by  antient  prerogative,  a  ^^jif^^/7/,  or  a  noble  for 
every  five  marks  of  land  fued  for ;  that  is,  one-tenth  of  the 
annual  value".  The  fuit  being  thus  commenced^  then 
follows, 

3«  The  licentia  concordandi^  or  leave  to  agree  the  fuit^. 
For,  as  foon  as  the  a£tion  is  brought,  the  defendant,  know** 
ing  htmfelf  to  be  in  the  wrong,  is  fuppofed  to  make  over* 
tares  of  peace  and  accommodation  to  the  plaintiff.  Who, 
accepting  them,  but  having,  upon  fuing  out  the  writ,  given 
pledges  to  profecute  his  fuit,  which  he  endangers  if  he  now 
deferts  it  without  licence,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily  granted, 
but  for  it  there  is  alfo  another  fine  due  to  the  king  by  his  pre* 
TOgative,  which  is  an  antient  revenue  of  the  crown,  and  is 
called  the  kin^sJUver^  or  fometimes  the  pojlfine^  with  refpe£t 
to  the  primer  fine  before-mentioned.  And  it  is  as  much  as 
the  primer  finty  and  half  as  much  more,  or  ten  (hillings  for 
every  five  marks  of  land ;  that  is^  three-twentieths  of  the 
fuppofed  annual  value  ^. 

3.  Next  comes  the  concord^  or  agreement  itfelf  y",  after 
leave  obtained  from  the  court :  which  is  ufually  an  acknow- 
legement  from  the  deforciants  (or  thofe  who  keep  the  other 
out  of  poffeffion)  that  the  lands  in  queftion  are  the  right  of 
the  complainant.  And  from  this  acknowlegement,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 

A  A  liae  ouy  tlib  bt  levied  on  a  writ  vafal  had  commenced  a  fuit  !n  the  lerd*i 

9^   wujnt^  of  warrsntia  cbartMe,  or  Je  courts  he  could  not  abandon  it  without 

tonfiutudhubut  tt  fermtiis,     (Finch.  L.  leave ;  left  the  lord  fhoold  be  deprived 

378.)  of  bis  perquifitea  for  decUing  the  caafe^ 

^  See  Appendix.  N^.  IV.  ^  I.  (Robertfon.  Cha.  V.  i.  31.) 

■alBft.511.  *5  Rep.  39.    »  Inft.  511.    Stat 

V  Append.  N*.  IV.  §  1.     In  the  3s  Geo.  II.  c  14. 

timet  of  itsiCt  ftodal  janfiti^ioQy  if  a  ^  AppepJ«  N*.  IV,  §  3. 
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ctgntxor^  and  he  to  whom  it  is  levied  the  cogmzee»  This  ac- 
knowlegement  muft  be  made  either  openly  in  the  court  of 
common  pleas,  or  before  the  lord  chief  juftice  of  that  courts 
or  clfe  before  one  of  the  judges  of  that  court,  or  two  or 
more  commiffioners  in  the  country,  empowered  by  a  fpe- 
cial  authority  called  a  writ  of  dedimus  poteflatem  ^  whicb 
judges  and  commiffioners  are  bound  by  ftatute  1 8  £dw.  L 
ft.  4.  to  take  care  that  the  cognizors  be  of  full  age,  found 
memory,  and  out  of  prifon.  If  there  be  any  feme-covert 
among  the  cognizors,  (he  is  privately  examined  whetlier 
file  does  it  willingly  and  freely^  or  by  compulfioa  of  hev 
hu(band. 

Bt  thefe  afls  all  the  efiential  parts  of  a  fine  are  com« 
pleted:  and,  if  the  cognizor  dies  the  next  moment  after 
the  fine  is  acknowieged,  provided  it  be  fubfequent  to  the 
day  on  which  the  writ  is  made  returnable*,  ftill  the  fine 
(hall  be  carried  on  in  all  it's  remaining  parts:  of  which 
the  next  is, 

4.  The  n(4e  of  the  fine^*,  which  is  only  an  abHraA  of 
the  writ  of  covenant,  and  the  concord  \  naming  the  parties^ 
the  parcels  of  land,  and  the  agreement.  This  muft  be 
enrolled  of  record  ih  the  proper  office,  by  direction  of  the 
ftatute  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  concKifion  of 
it :  which  includes  the  whole  matter,  reciting  the  parties^ 
day,  year,  and  place,  and  before  whom  it  was  acknowieged 
or  levied  **.  Of  this  there  are  indentures  made^  or  engroflied^ 
at  the  chirographer's  office,  and  delivered  to  the  cognizor 
and  the  cognizee;  ufually  beginning  thus,  "  haec  efi  finalis 
**  concordioy  this  is  the  final  agreement,"  and  then  reciting 
the  whole  proceeding  at  length.  And  thus  the  fine  is  com* 
pletely  levied  at  common  law. 

By  feveral  ftatutes  (litl  more  folemnities  are  fuperadded,  ii| 
order  to  render  the  fine  more  univerfally  public^  and  k(^ 

»  Cumb.  71.  »  Append.  »•.  IV.  §  4.  *  m^^  ^  5. 

liable 
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liable  to  be  levied  by  fraud  or  covin.  And,  BtA,  by  27  Ed w.  I. 
e.  I.  the  note  6{  the  fine  (hall  be  openly  read  in  the  court  o£ 
common  pleas,  at  two  feveral  days  in  one*  week,  and  during 
fuch  reading  all  pleas  ihall  ceafe.  By  5. Hen.  IV*  c.  14.  and 
23  Eliz.  c.  3.  all  the  proceedings  on  fines,  either  at  the  time 
of  acknQwlegement,.or  previous,  or  fubfequent  thereto,  (hall 
be  enrolled  of  record  in  the  court  of  common  pleas.  By 
I  Ric.  III.  c.  7*  confirmed  and  enforced  by  4  Hen.  VIL 
c.  24*  the  fine^  after  engrofiment,  (hall  be  openly  read  and, 
J^roclaimed  in  court  (during  which  all  pleas  (liall  ceafe)  fix* 
teen  times ;  viz.  four  times  in  the  term  in  which  it  is  made, 
and  four  times  in  each  of  the  three  fucceeding  terms  j  which 
is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2*  and 
thefe  proclamations  are  indorfed  on  the  back  of  the  record^. 
It  is  alfo  ena£led  by  23  Eliz.  c.  3.  that  the  chirographer  of 
fines  (hall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  (hall  affix  them  in  fome  open 
part  of  the  court  of  common  pleas  all  the  next  term :  and 
ihall  alfo  deliver  the  contents  of  fuch  table  to  the  (herifF  of 
every  county,  who  fliall  at  the  next  aflifes  fix  the  fame  in  fome 
open  place  in  the  court,  for  the  more  public  notoriety  of 
the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds*  i.  What  in 
our  iaw  French  is  called  a  fine  ^^/ur  cognizance  de  droits  come 
**  cm  que  Had  de  fon  done  i^^  or,  a  fine  upon  aeknowlegement 
of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 
gift  of  the  cognizor**.  This  is  the  bell  and  fureft  kind  of 
fine  \  for  thereby  the  deforciant,  in  order  to  keep  his  cove- 
nant with  the  plaintiff,  of  conveying  to  him  the  lands  in 
4)ue(lion,  and  at  the  fame  time  to  avoid  the  formality  of  an 
aAual  feoflFment  and  livery,  acknowleges  in  court  a  former 
feoffment,  or  gift  in  pofieflTion,  to  have  been  made  by  him 
to  the  plaintiff.  This  fine  is  therefore  faid  to  be  a  feoffment 
ef  record}  the  livery,  thus  acknowlegcd  in  court,  being  equi- 

«  Append.  No.  IV.  \  6. 

*■  Tbif  if  thtt  foct,  ol'  wUch  an  esamifle  it  givili  ia  the  Appendix,  N  *.  tV. 
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?aktit  to  vx  aAual  livery :  fo  that  thii  aflurance  is  rather  a 
conifeflion  of  a  former  conveyance,  thana  conveyance  now  ori- 
ginally made ;  for  the  deforciant,  or  cognizor,  acknowlegeSf 
r  353  3  cogmfai^  the  right  to  be  in  the  plaintiff,  or  cognizee,a8  that 
which  he  hath  dffon  done^  of  tlie  proper  gift  of  himfelf,  the 
cognizor.  2*  A  fine  ^^fur  cogntzance  de  droit  tantumi*  or, 
upon  acknowlcgement  of  the  right  merely ;  not  with  the 
circumftance  of  a  preceding  gift  from  the  cognizor.  This 
is  commonly  ufed  to  pafs  a  reverfionary  intereft,  which  is  in 
the  cognizor.  For  of  fuch  reverfions  there  can  be  no  feofi^ 
ment,  or  donation  with  livery,  fuppofed ;  as  the  poffeiBon 
during  the  particular  eftate  belongs  to  a  third  perfon  *•  It 
is  worded  in  this  manner ;  <<  that  the  cognizor  acknowleges 
**  the  right  to  be  in  the  cognizee ;  and  grants  for  himfelf  and 
*<  his  heirs,  that  the  reverfion,  after  the  particular  eftate  de- 
•'  termines,  (hall  go  to  the  cognizee ^'*  3.  A  fine  ^^fur  cmcef* 
<<  Jit^  is  where  the  cognizor,  in  order  to  make  an  end  of  dif*- 
putes,  though  he  acknowleges  no  precedent  right,  yet  grants 
to  the  cognizee  an  eftate  de  novo,  ufually  /or  life  or  years^ 
by  way  of  fuppofed  compoGtion.  And  this  may  be  done  r&- 
ferving  a  rent,  or  the  like :  for  it  operates  as  a  new  grant'. 
4.  A  fine  ^*/ur  done,  grant,  et  render^^  is  a  double  fine, 
comprehending  the  fine,  fur  cognizance  de  droit  come  ceo,  fs^c* 
and  the  &nt  fur  concejfit :  and  may  be  ufed  to  create  particu- 
lar  limitations  of  eftate  :  whereas  the  Bnefur  cognizance  ifr 
droit  come  ceoy  fife,  conveys  nothing  but  an  abfolute  eftate, 
eitlier  of  inheritance  or  at  leaft  of  freehold  ^.  In  thb  laft 
fpecies  of  fine,  the  cognizee,  after  the  right  is  acknowleged 
to  be  in  him,  grants  back  again,  or  renders  to  the  cognizor^ 
or  perhaps  to  a  ftranger,  fome  other  eftate  in  the  premifes. 
But,  in  general,  the  firft  fpecies  of  fine,  fur  cognizance  df 
droit  come  ceo,  t^c.  is  the  moft  ufed,  as  it  conveys  a  cleaA 
and  abfolute  freehold,  and  gives  the  cognizee  a  feifiiiin  law^ 
without  any  aAual  livery;  and  is  therefore  called  a  fine; 
executed,  whereas  the  others  are  but  executory. 


*  Moor.  619.  <  Weft.  p.  «.  ^  6^. 

'  Weft.  Symb.  p*  i«  §  9S*  *  <SaIk.  340. 
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3*  We  are  next  to  confider  the  forci  and  efeff  of  a  fine. 
Thefe  principally  depend,  at  this  day,  on  the  common  law^ 
and  the  two  ftatutes,  4  Hen.  VII.  c.  24.  and  32  Hen.  VUL 
c*  36.  The  antient  common  law,  with  refpe£i  to  this  point,  [  3  j^  j 
ii  very  forcibly  declared  by  the  ftatute  1 8  Edw.  I.  in  thefe 
words :  <<  And  the  reafon,  why  fuch  folemnity  is  required 
<*  in  the  paffing  of  a  fine,  is  this ;  becaufe  the  fine  is  fo  high 
**  a  bar,  and  of  fo  great  force^  and  of  a  nature  fo  powerful 
'<  in  itfelf,  that  it  precludes  not  only  thofe  which  are  parties 
<<  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per« 
<<  ions  in  the  world,  who  are  of  full  age,  out  of  prifon,  o£ 
**  found  memory,  and  within  the  four  feas,  the  day  of  the 
*<  fine  levied ;  unlefs  they  put  in  their  claim  on  the  foot^  of 
*'  the  fine  within  a  year  and  a  day/'  But  this  do^ine,  of 
barring  the  right  by  non-claim,  was  aboliflied  for  a  time  by  a 
ftatute  made  in  34  £dw.  III.  c.  i6.  which  admitted  perfons 
to  claim,  and  falfify.  a  fine,  at  any  indefinite  diftance  ^ : 
whereby,  as  fir  Edward  Coke  obferves  *^,  great  contentioa 
aroCe,  and  few  men  were  fure  of  their  poflcflions,  till  thepar« 
liament  held  4  Hen.  VII.  reformed  that  mifchief,  and  excel- 
lently moderated  between  the  latitude  given  by  the  ftatute 
and  the  rigour  of  the  common  law.  For  the  ftatute,  then 
QiadeS  reftored  the  do£krine  of  non-claim ;  but  extended  the 
time  of  claim.  So  that  now,  by  that  ftatute,  the  right  of  all 
ftrangers  whatfoever  is  bound,  unlefs  they  make  claim,  bj^ 
way  of  a£lion  or  lawful  entry,  not  within  one  year  and  a 
day,  as  by  the  common  law,  but  within ^vf  years  after  pro« 
clamations  made:  except  feme-coverts>  infants,  prifoners, 
perfons  beyond  the  feas,  and  fuch  as  are  not  of  whole  mind; 
who  have  five  years  allowed  to  them  and  their  heirs,  after 
the  death  of  their  hulbands,  their  attaining  full  age,  reco- 

'^  5irrAx^tfaiitUint1ieCottonMS.  entry  on  the  landi.    4.  By  continual 

and  nstfmrUpmt  at  printed  by  Ber*  dainiya  Inft.  518.    Tbe  fecond  it  not 

thelct  aiMi  in  %  Inft.  511.    There  were  now  In  farce  under  the  ftatute  of  Heory 

then  four  methods  of  claiming,"  fo  at  to  VII. 

aroid  being  concluded  by  a  fine :  i.  By  '  Litt.  §  441. 

action.  2.  By  entering  fach  claim  on  the  ^  1  Inft.  51S. 

MCorA  at  timftot  of  the  fine.    3.  By  f  4  Hen«  VII.  c.  14.  See  page  ti8«. 
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Kring  tlieiT  liberty,  returning  into  England,  or  being  re- 
fiored  to  their  right  mind  (i). 

It  feems  to  have  been  the  uitention  of  that  politic  prince^ 
king  Henry  VII,  to  have  covertly  by  this  ftatute  extended 
fines  to  have  been  a  bar  of  eftates-tail,  in  order  to  unfetter 
the  more  eafily  the  eftates  of  his  powerful  nobility,  and  lay 
^  them  more  open  to  alienations;  being  well  aware  that  power 
will  always  accompany  property.     But  doubts  having  arifen 
whether  they  could,  by  mere  implication,  be  adjudged  a  faf« 
[  355  J  ficient  bar,  (which  they  were  eiprefsly  declared  not  to  be  by 
the  ftatute  de  donisj)  the  (latute  32  Hen.  VIII.  c.  36.  was 
thereupon  made;  which  removes  all  diificulcies,  by  declaring 
that  a  fine  levied  by  any  perfon  of  full  age,  to  whom  or  to 
wbofe  ancedors  lands  have  been  entailed,  (hall  be  a  perpe- 
tual bar  to  them  and  their  heirs  claiming  by  force  of  fucb 
entail :  unlefs  the  fine  be  levied  by  a  woman  after  the  death 
of  her  hufband,  of  lands  which  were,  by  the  gift  of  him  or 
his  anceftors,  afiigned  to  her  in  tail  for  her  jointure  "  5  or 
unlefs  it  be  of  lands  entailed  by  z€t  of  parliament  or  letters 
patent,  and  whereof  the  reverfion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  thefc 
ftatutes,  it  appears,  that  a  fine  is  a  folemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  pcr- 
fons  bound  by  a  fine  are  parties y  privies^  zn^Jlrangers. 

The  parties  are  either  the  cognizors,  or  cognizees ;  and 
thefc  arc  immediately  concluded  by  the  fine,  and  barred  of 

**  See  ft4tate  iz  Heo.  VII.  c.  fto. 


(i)  Thi«  is  the  chief  ufc  and  excellence  of  a  fine,  that  it  con- 
firms and  fecurcs  a  fufpicious  title,  and  puts  an  end  to  all  litigaUon 
after  five  years.  Other  conveyances  and  aOurances  admit  anentrj 
to  be  made  upon  the  edate  within  twenty  years,  and  in  fome  in- 
ftances,  the  right  to  be  difputed  in  a  real  adion  for  fixty  years 
^tcrwards.    Har^.  Ca.  L'tiu  lai.  a.  «•  1. 


any  latent  right  they  might  have,  eren  though  under  the  le- 
gal impediment  of  coverture.  And  indeed,  as  this  is  almoil 
the  only  aft  that  zfeme^covert^  or  nwrried  woman,  is  per- 
mitted by  law  to  do,  (and  that  becaufe  fhe  is  privately  exa* 
mined  as  to  her  voluntary  confcnt,  which  removes  the  gene- 
ral fufpicion  of  compulfion  by  her  hufband,)  it  is  therefore 
the  ufual  and  almoft  the  only  fafe  method,  whereby  Hie  can 
join  in  the  fale,  fcttlcment,  or  incumbrance,  of  any  cftate  (2). 

Privies  to  a  fine  are  fuch  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood,  or  other  right  of  rcprefentation.  Such  a^  arc  the 
heirs  general  of  the  cognizor,  the  iflue  in  tail  fince  the  fta- 
tute  of  Henry  the  eighth,  the  vendee,  the  devifcc,  and  all 
others  who  muft  make  title  by  the  perfons  who  levied  the  fine. 
For  the  z6t  of  the  anceflor  (hall  bind  the  heir,  and  the  zSt 
of  the  principal  his  fubditute,  or  fuch  as  claim  under  any 
conveyance  made  by  him  fubfequent  to  the  fine  fo  levied ''. 

Strangeks  to  a  fine  are  all  other  perfons  in  the  world,  C  35^  3 
except  only  parties  and  privies.  And  thefe  are  alfo  bound 
by  a  fine,  unlefs,  within  five  years  after  proclamations  made» 
they  interpofe  their  claim ;  provided  they  are  under  no  legal 
impediments,  and  have  then  a  prefent  intereft  in  the  eftate. 
The  impediments,  as  hath  before  been  faid,  are  coverture, 
Infancy,  imprifonment,  infanity,  and  abfence  beyond  fea :  and 
perfons,  who  are  thus  incapacitated  to  profccute  their  rights, 

■  3  Rep.  87. 
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(a)  A  wife  may  join  her  hufband  in  either  a  fine  or  recovery  to 
convey  her  own  eftate  and  inheritance,  or  an  eibite  fettled  upon  her 
by  her  hufband  as  her  jointure,  or  to  convey  the  hufband's  eftates 
difcharged  of  dower,  i  Cru*  99.  2  Cm.  143.  Pig.  123.  But  if  a 
jointrefs,  after  her  hufband's  death,  levies  a  fine  or  fuffers  a  reco** 
very  without  the  confent  of  the  heir,  or  the  next  perfbn  entitled  to 
«n  eftate  of  inheritance,  the  fine  or  recovery  is  void,  and  is  alfo  a 
ftirfeiture  of  her  eiUte.    1 1  Hen*  VIL  c,  20.  Pig*  75. 

S  have 
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have  five  years  allowed  them  to  put  in  their  claims  after  fach 
impediments  are  removed.  Perfons  alfo  that  have  not  a 
prefenti  but  a  future  intereft  onlj^  as  thofc  in  remainder  or 
reverfion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  fuch  right  accrues^.  And  if  within  that  time 
they  negle£k  to  claim,,  or  (by  the  ftatute  4  Ann.  c.  i6.)  if 
they  do  not  bring  an  a£lion  to  try  the  right,  vrithin  one  year 
after  making  fuch  claim,  and  profecute  the  fame  with  effi:A9 
all  perfons  whatfoever  are  barred  of  whatever  right  they  may- 
have,  by  force  of  the  ftatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  ne« 
ceflary  that  the  parties  ihould  have  fome  intereft  or  eftate  in 
the  lands  to  be  aff:£led  by  it.  Elfe  it  were  poflible  that  two 
ftrangers,  by  a  mere  confederacy,  might  without  any  rifque 
defraud  the  owners  by  levying  fines  of  their  lands;  for  if 
the  attempt  be  difcovered,  they  can  be  no  fufierers,  but  muft 
only  remain  in  Jiatu  quo ;  whereas  if  a  tenant  for  life  lenes 
a  fine,  it  is  an  abfolute  forfeiture  of  his  eftate  to  the  remain- 
der-man or  reverfionerP,  if  claimed  in  proper  time.  It  is 
not  therefore  to  be  fuppofed  that  fuch  tenants  will  frequently 
run  fo  great  a  hazard  \  but  if  they  do,  and  the  claim  is  not 
duly  made  within  five  years' after  their  refpefltve  terms  ex- 
pire %  the  eftate  is  for  ever  barred  by  it.  Tet  where  a 
ftranger,  whofe  prefumption  cannot  be  thus  puniflied,  offi- 
ciouily  interferes  in  an  eftate  which  in  nowife  belongs  to  him, 
his  fine  is  of  no  efie£t ;  and  may  at  any  time  be  fet  afide 
r  2Z^  1  (nnlefs  by  fuch  as  are  parties  or  privies  thereunto')  by  plead- 
ing that  ** paries  finis  nihil  hahuerunt!*  ^  And,  even  if  a  te- 
nant for  years,  who  hath  only  a  chattel  intereft,  and  no  fre^ 
hold  in  the  land,  levies  a  fine,  it  operates  nothings  but  is  lia- 
ble to  be  defeated  by  the  fame  plea'.  Wherefore,  when  a 
leflee  for  years  is  difpofed  to  levy  a  fine,  it  is  uf^al  for  him  to 
make  a  feofFment  firft,  to  difplace  the  eftate  of  the  rever- 
fioner'^  and  create  a  new  freehold  by  diflcifin.  And  thus  much 

•  Co.  Litt.  37S.  '  Hob.  334. 

F  UHA^  S51.  *  5  Re{|.  123.    Hardr.  401. 

\  X  Lev.  i%*  }  Hirdr.  401.    ^  Uv.  ^ 
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for  the  cofiTeyance  or  afTumace  by  fine :  which  not  only^ 
like  other  conveyances,  binds  the  grantor  himfelf,  and  his 
heirs  ^  but  alfo,  all  mailftind»  whether  concerned  in  the  traoCi 
fer  or  no,  if  chey  fail  to  pnt  in  their  claims  within  the  time 
•Dotted  by  law  (3). 

IV.  The  fourth  fpecies  of  aflUrance,  by  matter  of  record^ 
is  a  eemmon  recovery.  Concerning  the  original  of  which  it 
was  formerly  obferred  %  that  common  recoveries  were  in- 
vented by  the  ecclefiaftics  to  elude  the  ftatutes  of  mortmain^ 
^nd  afterwards  encouraged  by  the  finefle  of  the  courts  of 
law  in  12  £dw.  IV.  in  order  to  put  an  end  to  all  fettered 
inheritances,  and  bar  not  only  eftates^il,  but  alfo  all  re« 
mainders  and  reverfions  expedant  thereon,  I  am  now  there« 
fore  only  to  confider,  firft,  the  nature  of  a  common  recor 
very ;  andj  fecondly,  vls  force  and  efeSi. 

I.  And,  firfti  the  nature  of  it;  or  what  a  common  re^ 
'  covery  is.     A  common  recovery  is  fo  far  like  a  fine^  that  it 

■  pag.  117.271. 


(3)  It  18  not  neccflary  to  be  in  pofleffion  of  the  freehold  in  order 
to  levy  a  fine ;  but  if  any  one  entitled  to  the  inhentance,  or  to  a 
remainder  in  tail,  levies  a  fine,  it  will  bar  his  iflue  and  all  heirs  who' 
derive  their  title  through  him.  Hob,  333.  A  fine  by  tenant  in  tail 
does  not  zStSt  fubfeqiient  remainderB,  but  it  creates  a  bafe  or  qua* 
lified  fee,  determinable  upon  the  fiidlure  of  the  iffue  of  the  perfon 
to  whom  the  eftate  was  granted  in  tail ;  upon  which  event  the  re- 
mainder-man may  enter.  If  tenant  in  tail,  with  an  immediate reveriion 
in  fee,  levies  a  fine»  the  bafe  fee  merges  in  the  reverfion,  which  wiU 
become  liable  to  all  the  incumbrances  of  the  anceftors,  from  whom 
the  eftate-tail  defcended ;  as  judgments,  recognizances,  and  fuch 
leafes  as  are  void  with  refpedt  to  the  iflue  in  taiL  5  T,  R,  io8* 
X  Cru.  a74«  A  recovery  fu£Fered  by  any  tenant  in  tail  lets  in  al} 
the  incumbrances  created  by  himfelf,  which  were  defeafible  by  the 
iflue  in  tail,  and  after  the  recovery  they  will  follow  the  lands  in 
the  bands  of  a  bondjidc  purchafbr.    Pig,  lao.    2  Cru,  287. 
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is  a  fait  or  iidton»  either  adual  or  fi^itious:  and  in  it  the 
lands  are  recovered  zgzin{i  the  tenant  of  the  freehold ;  which 
recoveryi  being  a  fuppofied  adjudication  of  the  right,  binds 
all  perfons,  and  vefts  a  free  and  abfolute  fee-fimple  in  the 
recoveror.  A  recovery  therefore  being  in  the  nature  of  an 
adion  at  law,  not  immediately  compromifed  like  a  fine,  but 
carried  on  through  every  regular  (tage  of  proceeding,  I  am 
greatly  apprehcnfive  that  its  form  and  method  will  not  be 
eafily  uuderftood  by  the  il<\!cnt,  who  is  not  yet  acquainted 
with  the  courfe  of  judicial  proceedings ;  which  cannot  be 
f  35^  3  thoroughly  explained,  till  treated  of  at  large  in  the  third 
book  of  thefe  commentaries.  However  I  fhail  endeavour  to 
ftate  it's  nature  and  progrefs,  as  clearly  and  concifely  as  I 
can ;  avoiding,  as  far  as  poilible,  all  technical  terms  and 
phrafes  not  hitherto  huerpreted. 

Let  US}  in  the  firft  place,  fuppofe  David  Edwards^  to 
be  tenant  of  the  freehold,  and  defirous  to  fuiFer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
iions,  and  to  convey  the  fame  in  fee-(imple  to  Franc:s 
Gol(ling.  To  effeA  this,  Golding  is  to  bring  an  a£Uoa 
againft  him  for  the  lands ;  and  he  accordingly  fues  out  a 
writ,  called  a  praecipe  quod  reddaty  becaufe  thofe  were  it's 
initial  or  moft  operative  words,  when  the  law  proceedings 
were  in  Latin.  In  this  writ  the  demandant  Golding  alleges^ 
that  the  defendant  Edwards  (here  called  the  tenant)  has  no 
legal  title  to  the  land  j  but  that  he  came  into  pofleflion  of  it 
after  one  Hugh  Hunt  had  turned  the  demandant  out  of  it\ 
The  fubfequent  proceedings  are  made  up  into  a  record  or 
recovery  roll  ^,  in  which  the  writ  and  complaint  of  the  de* 
mandant  are  firft  recited :  whereupon  the  tenant  appears, 
and  calls  upon  one  Jacob  Morland,  who  is  fuppofed,  at 
the  original  purchafe,  to  have  warranted  the  title  to  the  te* 
nant ;  and  thereupon  he  prays,  that  the  faid  Jacob  Mor- 
land may  be  called  in  to  defend  the  title  which  he  fo  war- 

*  See  Appendix,  N*.  V.  >  ^  i.  f  |  ^. 

ranted. 
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ranted.  This  is  called  the  voucher^  vocatio,  or  calling  of  Ja* 
cob  Morland  to  warranty;  and  Morlandis  called  the  vouchee. 
Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is  implead- 
ed, and  defends  the  title.  Whereupon  Golding,  the  demand* 
ant,  deGres  leave  of  the  court  to  imparl^  or  confer  with 
the  vouchee  in  private ;  which  is  (as  ufual)  allowed  him. 
And  foon  afterwards  the  demandant,  Golding,  returns  to 
court,  but  Morland  the  vouchee  difappears,  or  makes  default. 
Whereupon  judgment  is  given  for  the  demandant,  Golding, 
DOW  called  the  recoveror,  to  recover  the  lands  in  queftion 
againft  the  tenant,  Edwards,  who  is  now  the  recoveree: 
and  Edwards  has  judgment  to  recover  of  Jacob  Morland 
lands  of  equal  value,  in  recompenfe  for  the  lands  fo  war-  [  359  ] 
ranted  by  him,  and  now  loft  by  his  default  \  which  is  agree- 
able to  the  dodirine  of  warranty  mentioned  in  the  preceding 
chapter  \  This  is  called  the  recompenfe,  or  recovery  in  value. 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufu- 
ally  the  cryer  of  the  court  (who,  from  being  frequently  thus 
vouched,  is  called  the  common  vouchee)  it  is  plain  that  Ed- 
Wards  has  only  a  nominal  recompenfe  forlthe  lands  fo  redo- 
▼ercd  againft  him  by  Golding ;  which  lands  are  now  ab- 
iblutely  veiled  in  the  faid  recoveror  by  judgment  of  law^  and 
ieifin  thereof  is  delivered  by  the  (herifF  of  the  county.  So 
that  this  collufive  recovery  operates  merely  in  the  nature  of 
a  conveyance  in  fee-fimplcj  from  Edwards  the  tenant  in  tai^ 
to  Golding  the  purchafor. 

The  recovery,  here  defcribed,  is  with  ^ftngle  voucher 
only;  but  fometimes  it  is  with  double^  treble^  or  farther 
Toucher,  as  the  exigency  of  the  cafe  may  require.  And  in- 
deed it  is  now  ufual  always  to  have  a  recovery  with  double 
voucher  at  the  leait :  by  (irft  conveying  an  eftate  of  freehold 
to  any  indiffnrent  perfon,  againft  whom  the  praecipe  is 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who 
pouches  over  the  common  vouchee  *a    For,  if  a  recovery  bo 

*  P*f «  |0i.  *  Sec  Appendix,  p'*^  xviii« 
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lud  immediatelj  againft  tenant  in  tail,  it  bars  only  fach  eftate 
in  the  premifes  of  which  he  is  then  afiually  feifed  \  whereas 
if  the  recoTerjr  be  had  againft  another  perfon,  and  the  tenant 
in  tail  be  Toached,  it  bars  every  latent  right  and  intereft 
which  he  may  have  in  the  lands  recovered  ^.  If  Edwards 
therefore  be  tenant  of  the  freehold  in  pofleffion,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
firft  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee;  who  is  always  the  laft  perfon  vouched^ 
and  always  makes  default:  whereby  the  demandant  Golding 
feoovers  the  land  againft  the  tenant  Edwards,  and  Edwards 
recovers  a  recompehfe  of  equal  value  againft  Barker  the  firft 
vouchee;  who  recovers  the  like  againft  Morland  the  common 
voochee,  againft  whom  fuch  ideal  recovery  in  value  is  alwayy 
ultimately  awarded. 

£  360  3  This  fuppofed  recompenfe  in  value  is  the  reafon  why  the 
ifliie  in  tail  is  held  to  be  baned  by  a  common  recovery.  For, 
if  the  recoveree  Ihould  obtain  a  recompenfe  in  lands  from 
the  common  voucliee  (which  there  is  a  poflibility  in  contem- 
plation of  law,  though  a  very  improbable  one,  of  his  doing) 
thefe  lands  would  fupply  the  place  of  thofe  fo  recov^ed  from 
him  by  collufion,  and  would  defcend  to  the  iflue  in  tail^ 
This  reafon  will  alfo  hold  with  equal  force,  as  to  moft  re* 
mainder-men  and  reverfioners;  to  whom  the  polfibility  will 
remain  and  revert,  as  a  full  recompenfe  for  the  reality,  which 
they  were  other  wife  entitled  to:  but  it  will  not  always  hold; 
and  therefore,  as  Pigott  fays  \  the  judges  have  been  even 
mfiutiy  in  inventing  other  reafons  to  maintain  the  authority 
of  recoveries.  And,  in  particular,  it  hath  been  faid,  tha^ 
though  the  eftate-tail  is  gone  from  the  recoveree,  yet  it  is 
sot  defiroyedj  but  only  transf erred:  and  ftill  fubfifts,  and  will 
ever  continue  to  fubfift  (by  conftru6iion  of  law)  in  the  re« 
coveror,  his  heirs  and  afligns:  and,  as  the  eftate-tail  fi> 
continues  to  fubfift  for  ever,  the  remainders  os  rcverfioM 

^  Bra  ^r*  tk,  7SU,  1%.  Pl9«4«  S.         f  of  com*  nco*.  13, 14* 
•  Df .  ft  St.  b.  I.  dial.  a6. 
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expeftant  on  the  determination  of  fuch  eftate-tail  can  never  ^ 

take  place  (4). 

To  fuch  awkward  fliifts,  fuch  flibtlc  refinements,  and 
fuch  ftrange  reafoning,  were  our  anccftors  obliged  to  have 
recourfe,  in  order  to  get  the  better  of  that  ftubborn  ftatute  de 
donis.  The  dcfign,  for  which  thefc  contrivances  were  fet 
on  foot,  was  certainly  laudable  ;  the  unrivetting  the  fetters 
of  eftates*tail,  which  were  attended  with  a  legion  of  mifchiefs 
to  the  commonwealth :  but,  while  we  applaud  the  end,  wc 
cannot  but  admire  the  means.  Our  modern  courts  of  juftice 
have  indeed  adopted  a  more  manly  way  of  treating  the  fub- 
]tGt ;  by  confidering  common  recoveries  in  no  other  lights 
than  as  the  formal  mode  of  conveyance,  by  which  tenant  ja 
tail  is  enabled  to  aliene  his  lands.  But,  fince  the  ill  confe- 
quences  of  fettered  inheriunces  are  now  generally  feen  and 
allowed,  and  of  conrfe  the  utility  and  expedience  of  fetting 
them  ait  liberty  are  apparent ;  it  hath  often  been  wiflitfd,  that 
the  procefs  of  this  conveyance  was  fliortened,  and  rendered  C  3^'  3 
kfs  fubjeA  to  niceties,  by  either  totally  repealing  the  ftatute 
de  d^nis  g  which  perhaps,  by  reviving  the  old  do£trine  of  con* 
ditional  fees,  might  give  birth  to  many  litigations :  or  by 
vefting  in  every  tenant  in  tail  of  full  age  the  fame  abfolute 
fee-fimple  at  once,  which  now  he  may  obtain  whenever  he 
pleafe8,by  the  collufive  fi£tionof  a  common  recovery:  though 
this  might  poffibly  bear  hard  upon  thofe  in  remainder  or  re* 
verfion,  by  abridging  the  chances  they  would  otherwife  fre- 
quently have,  as  no  recovery  can  be  fufiered  in  the  intervals 


(4)  Fines  and  recoveries  are  now  coniidered  as  mere  forms  of 
conveyances  or  common  affurances,  the  theory  and  orieinal  prioh 
ciplcs  of  them  being  little  regarded.  Chief  ju&*ce  Wilks  has  de- 
clared that  **  Mr.  Pigot  has  confounded  himfelf  and  every  body 
*'  elfe  who  reads  his  book,  by  endeavouring  to  give  reau)n8  for 
••  and  explain  common  recoveries..  I  only  (ay  this,''hc  adds,  **to  (hew 
**  that  when  men  attempt  to  eive  reafons  for  common  recoveries 
*[  they  run  into  abfurdities,  and  the  whole  of  what  they  fay  is  unin- 
**  telligible  jargon  and  learned  nonfenfe*  They  have  been  in  ufe 
^*-  fome  hundreds  of  years,  have  gained  ground  by  time,  and  we 
«  muft  now  take  them,  as  they  really  are  comuMm  affurances." 
I  ff^'lf'  73- 

Vol.  II.  E-^  between 
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between  term  and  term,  which  fometimcs  contioue  for  near 
five  months  together :  or  laftly,  by  empowering  the  tenant 
in  tail  to  bar  the  eftatep-tail  by  a  folemn  deed,  to  be  made  in 
^  term  time  and  enrolled  in  feme  court  of  record :  which  bliable 

to  neither  of  the  other  objeflions,  and  is  warranted  not  only  by 
the  ufage  of  our  American  colonies,  and  the  dectfions  of  our 
own  courtsofjuftice,  which  allow  a  tenant  in  tail  (without  fine 
or  recovery)  to  appoint  his  eftate  to  any  charitable  ufe  "*,  but 
alfo  by  the  precedent  of  the  ftatute^  ai  Jac.  I.  q.  19.  which^ 
in  cafe  of  a  bankrupt  tenant  in  tail^  empowers  his  commif- 
fioners  to  fell  the  eftate  at  any  time,  by  deed  indented  ami 
enrolled.  And  if,  in  fo  national  a  concern,  the  emoluments 
of  the  officers,  concerned  in  pafling  recoveries,  are  thought 
to  be  worthy  attention}  thofe  might  be  provided  for  in  the  fees 
to  be  paid  upon  each  enrolment* 

a.  The  force  and  effeEtol  common  recoveries  may  appear, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of  all 
eftates-tail,  but  of  remainders  and  reverfions  expeflantonthe 
^  determination  of  fuch  eftates.  So  that. a  tenant  in  tail  may^ 
by  this  method  of  aflurance,  convey  the  lands  held  in  tail  tothfi 
recoveror,  his  heirs  and  affigns,  abfolutely  free  and  difchai^ged 
of  all  conditions  and  limitations  in  tail,  and  of  all  remainders 
and  reverfions.  But,  by  ftatute  34  &  35  Hen.  VIII.  c.  20»  no 
.recovery  had  againft  tenant  in  tail,  of  the  king's  gift,  whereof 
tlie  remainder  or  reverfion  is  in  the  king,  (hall  bar  fuch  eftate- 
tail,  or  the  remainder  or  reverfion  of  the  crown.  And  by  the 
ftatute  1 1  Hen.  VIL  c.  20.  no  woman,  after  her  hufband  s 
death,  (hall  fufFer  a  recovery  of  lands  fettled  on  her  by  her 
hufband,  or  fettled  on  her  hulband  and  her  by  any  of  his  an., 
r  3^2  ]  ceftors.  And  by  ftatute  14  Eliz.  c.  8.  no  tenant  for  life,  of 
any  fort,  can  fu£Fer  a  recovery,  fo  as  to  bind  them  in  remain- 
der or  reverfion.  For  which  reafon,  if  there  be  tenant  for  life,^ 
with  remainder  in  tail,  and  other  remainders  over,  and  the 
tenant  for  life  is  defirous  to  fuffer  a  valid  recovery ;  either  he, 
or  the  tenant  to  the  praecipe  by  him  made,  muft  vouch  the  re* 
maioder-man  in  tail,  otherwife  the  recovery  is  void:  but  if  be 

■*  See  pag.  376.  •  See  pH*  aS6 
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does  Touch  fuch  remainder-man,  and  he  appears  and  vouches 
the  common  vouchee,  it  is  then  good ;  for  if  a  man  be  vouched 
and  appears,  and  fuflPers  the  recovery  to  be  bad  againft  the 
tenant  to  the  praecipe^  it  is  as  efTefiual  to  bar  the  eilate-tail 
as  if  he  himfelf  were  the  recoveree^  (5). 

In  all  recoveries  it  is  ueceflary  that  the  recoveree,  or  tenant 
to  the  praecipe,  as  he  is  ufually  called,  be  adually  feifed  of  the 
freehold,  elTe  the  recovery  is  void  ^.  For  all  a£lions,  to  recover 
the  feifin  of  lands,  mud  be  brought  againft  the  a£lual  tenant 
of  the  freehold,  elfe  the  fuit  will  lofe  its  effcGti  fince  the  free- 
hold cannot  be  recovered  of  him  who  has  it  not.  And,  though 
thefe  recoveries  are  in  themfelves  fabulous  and  fictitious,  yet 
it  is  neceflary  that  there  be  aBoresfabulae^  properly  qualified. 
But  the  nicety  thought  by  fome  modern  practitioners  to  be  re- 
quifite  in  conveying  the  legal  freehold,  in  order  to  make  a  good 
tenant  to  the  praedpiyis  removed  by  the  provifions  of  the  fta^ 
tute  14  Geo.  II.  c.  ao.  which  enaCls,  with  a  retrofpe£l  and 
conformity  to  the  antient  rule  of  law  ^,  that,  though  the  legal 
freehold  be  vefted  in  leflees,  yet  thofe  who  are  entitled  to  the 
next  freehold  eft  ate  in  remainder  or  reverfion  may  m^ike  a  good 
tenant  to  the/ra^f/]^;-*that,  though  the  deed  or  fine  which 
creates  fuch  tenant  be  fubfeqaent  to  the  judgment  of  recovery^ 
yet,  if  it  be  in  the  fame  term,  the  recovery  {hall  be  valid  in 
law  ;•— and  that,  though  the  recovery  itfelf  do  not  appear  to  be 
entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed 
to  make  a  tenant  to  the  praecipe,  and  declare  the  ufes  of  the 

'  Salk.  572.  <  Pigot.  18.  »  Uid,  41,  6ff.    4  Burr.  L  115. 

(5)  If  a  tenant  in  tail,  to  whom  the  eftate  has  defcended 
ex  parte  materna,  fuffers  a  recovery  and  declares  the  ufes  to 
himfelf  in  fee,  the  eftate  will  defcend  to  an  heir  on  the  part^ 
of  the  mother,  even  if  he  had  the  reverfion  in  fee  itom  hh 
father,  and  vice  verfa;  but  if  he  took  the  eftate-tail  by  pur« 
chafe,  the  new  fee  will  defcend  to  the  heirs  general.  5  T.  R, 
104.  If  then  a  perfon,  who  has  inherited  an  eftate-tail  from 
his  mother,  wiflies  to  cut  off  the  intail  and  to  make  the  eftate 
defcendible  to  his  heirs  o^  the  part  of  the  father,  after  the 
'  recovery  he  ought  to  make  a  common  conveyance  to  truftees, 
and  to  have  the  eftate  reconveyed  back  by  them,  by  which 
means  he  will  take  the  eftate  by  purchafe,  which  will  then 
defcend  to  his  heirs  gencraL 

£  e  a  recovery^ 
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recorery)  (hall  after  a  poflUIion  of  twenty  years  be  fniEcieot 
C  3^3  ]  ^<lcnce,  on  behalf  of  a  purchafor  for  valuable  confiderationy 
that  fuch  recovery  was  duly  fuffered.  And  this  may  faffice 
to  give  the  (ludent  a  general  idea  of  common  recoveries^  the 
laft  fpecies  of  afTurances  by  matter  of  record. 

Before  I  conclude  this  head,  I  muft  add  a  word  concern- 
ing deeds  to  leady  or  to  declare^  the  ufei  of  fines,  and  of  reccK 
veries.  For  if  they  be  levied  or  fuffered  without  any  good 
confideration,  and  without  any  nfes  declared,  they,  like  other 
conveyances,  enure  only  to  the  ufc  of  him  lurho  levies  or  fuf- 
fers  them'.  And  if  a  confideration  appears,  yet  as  the  moft 
ufual  fine,  •«  fur  cognizance  ie  droit  come  ceo^  tsfc/*  conveys  an 
abfoiute  eftate,  without  any  limitations,  to  the  cognizee ;  and 
as  common  recoveries  do  the  fame  to  the  recoveror,  thefe  af« 
furances  could  not  be  made  to  anfwer  the  purpofe  of  family 
fettlements,  (wherein  a  variety  of  ufes  and  defignations  is  very 
often  expedient,)  unlefs  their  force  and  tStdt  were  fubje£led  to 
the  dire£lion  of  other  more  complicated  deeds,  wherein  parti- 
cular ufes  can  be  more  particularly  exprefled*  The  fine  or 
recovery  itfelf,  like  a  power  once  gained  in  mechanics,  may 
be  applied  and  direAed  to  give  efficacy  to  an  infinite  variety 
of  movements  in  the  vaft  and  intricate  machine  of  a  volu- 
minous family  fettlement.  And  if  thefe  deeds  are  made  pr^ 
vious  to  the  fine  or  recovery,  they  are  called  deeds  to  lead  the 
ufes  ;  if  fubfequent,  deeds  to  declare  them.  As  if  A  tenant 
in  tail,  with  reverCon  to  himfelf  in  fee,  would  fettle  hiseftate 
on  B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee  ; 
this  is  what  by  law  he  has  no  power  of  doing  effe£lually,  while 
his  own  eftate-tall  is  in  being.  He  therefore  ufually,  after 
making  the  fettlement  propofed,  covenants  to  levy  a  fine  (osc 
if  there  be  any  intermediate  remainders,  to  fuffer  a  recovery) 
to  E,  and  dire£ts  that  the  fame  fhall  euure  to  the  ufes  in  fuch 
fettlement  mentioned.  This  is  now  a  deed  to  lead  the  ufes 
of  the  fine  or  recovery ;  and  the  fine  when  levied,  or  recovery 
whenfufiered,  {hall  enure  to  the  ufes  fo  fpecifiedand  no  othev. 
For  though  E,  the  cognizee  or  recoveror,  hath  a  fee*fimple 
vefted  in  himfelf  by  the  fine  or  recovery  *,  yetj  by  the  opcrar 

*  Dyer,  iS. 
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tion  of  this  deed^  he  becomes  a  mere  inftrument  or  conduit- 

plpe^  feifed  onlf  to  tie  ufi  of  B,  C,  and  D,  in  fucceflfive  order  :  [  364  ] 

which  ttfe  16  executed  immediately^bj  force  of  the  ftatate  of 

ufcs^.  Or,  if^  fine  or  recovery  be  had  without  any  previous 

fettlement,  and  a  deed  be  tf/?/r«tftfr///,  made  between  the  parties, 

declaring  the  uies  to  which  the  fame  (hall  be  applied,  this  will 

be  equally  good,  as  if  it  had  been  exprefsly  levied  or  fufTered 

in  confeqiience  of  a  deed  direditng  it's  operation  to  thofe  par* 

ticular  ufes.     For  by  ftatute  4  &  5  Ann.  c.  i6«  indentures  to 

declare  the  ufcs  of  fines  and  recoveries,  made  after  the  fines 

and  recoveries  had  and  fuffered,  fhall  be  good  and  effe£lual  in 

law,  and  the  fine  and  recovery  (hall  enure  to  fuch  ufes,  and 

be  elteemed  to  be  only  in  trufl:,  notwithftanding  any  doubts 

that  had  arifen  pn  the  ftatute  of  frauds  29  Car.  II.  €.3.  to 

the  contrary, 


k  This  do^ine  may  perh«pt  be  more 
etearljr  illuftnted  by  exampie.  In  the 
deed  or  aiarriage  (etcJemeiit  'm  the  Ap- 
pendix, N^.  II.  ^1.  wcmay  fuppofe 
tiie  lands  to  have  been  originally  fettled 
on  Abraham  and  Cecilia  Barker  for  life, 
remaiodtr  to  John  Barker  in  tally  with 
diver*  other  remainders  over,  reveifion 
to  Cecilia  Barker  in  fee ;  and  now  in- 
tended to  be  fettled  to  thd  feveral  ofet 
therein  exprefTed,  vf«.  to  Abra|>am  an^ 
Cecilia  Barker  till  the  marriage  of  John 
Barker  with  Catharine  Edwards,  and 
then  to  John  Barker  for  life }  reooinder 
to  tniftees  to  prefervethp  contingent  re- 
piainders }  remainder  to  his  mk  Katha- ' 
fine  for  life,  for  her  jointure }  remainder 
toother  truftees,  for  a  term  of  iiye  hun- 
dred years  j  remainder  to  the  firft  and 
other  fons  of  the  marriage  in  tail ;  re- 
mainder to  the  daughters  in  tail)  re- 
mainder to  John  Barker  in  tail  $  remain- 
il^  W  CeciiU  Barker  m  fee.     Mow  it  is 


nepeifarjr,  in  order  to  bar  the  eftate-tall 
of  John  Barker,  and  the  remlinders  ex- 
pedant  theieony  that  a  recovery  be  fuf* 
fered  of  the  premises  :  and  it  is  thought 
proper(for  though  ufualiitis  byno  meant 
ne^eflary:  fee  Forrefter.  167.)  that  in  or- 
der to  make  a  good  teq^nt  of  ihe  freehold, 
or  tenant  to  the  praedpe,  during  the  co- 
verture, a  f^ne  (hould  be  levied  by  Abra- 
ham, Cf^cilia,  and  John  Barker;  and  that 
the  recovery  itfelf  be  fufl«red  againft  this 
tenant  to  the  praecipe^  who  (hall  vouch 
John  Barker,  and  theicby  bar  hiseftate- 
tail,  and  become  tenant  to  the  fee-fimpie 
by  virtue  of  fuch  recovery :  the  ufes  of 
which  eftate  fo  acquired,  are  to  be  thofa 
exprefled  in  this  deed.  Accordingly  the 
parties  covenant  to  do  thefe  feverat  9&.% 
(fee  pag. viii.) :  and  in  confequmce  there- 
of  the  Ane  and  recovery  are  had  and  fuf« 
fered  (N».  IV.  and  N^  V.),of  which 
this  cooTeyilcc  is  a  deed  Co  Itad  the 
ttfea, 
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0*   ALIENATION    by    SPECIAI, 

CUSTOM. 


WE  are  next  to  confider  aflurances  by  fpecial  cuftom^ 
obtaining  only  in  particular  places,  and  relative  only , 
to  a  particular  fpecies  of  real  property.  Ihis  therefore  is  a 
very  narrow  title ;  being  confined  to  copyhold  lands,  and 
fuch  cuftomary  eftates,  as  are  holden  in  antient  demefne,  or 
in  manors  of  a  fimilar  nature  ;  which,  being  of  a  very  pecu- 
liar kind,  and  originally  no  more  than  tenancies  in  pure  or 
privileged  villenage,  were  never  alienable  by  deed ;  for,  as 
that  might  tend  to  defeat  the  lord  of  his  feigniory,  it  is  there- 
fore a  forfeiture  of  a  copyhold*.  Nor  are  they  ttansferrable 
by  matter  of  record,  even  in  the  king's  courts,  but  only  in 
the  court  baron  of  the  lord.  The  method  of  doing  this  is 
generally  by  yttrrf«<//r;  though  in  feme  manors,  by  fpecial 
cuftom,  recoveries  may  be  fuffered  of  copyholds  ** :  but  thefe 
differing  in  nothing  material  from  recoveries  of  free  land, 
fave  only  that  they  are  not  fuffered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  {hall  confine  myfelf  to 
conveyances  by  furrender,  and  their  co'nfequences* 

Surrender,  y2^r/c/mr^i2(//Vf9»  is  the  yielding  up.  of  the  eftate 
by  the  tenant  into  the  hands  of  the  lord,  for  fueh  purpofes 
as  in  the  furrender  are  expreffed.  As,  it  may  be,  to  the  ufe 
and  behoof  of  A  and  his  heirs;  to  the  ufe  of  his  own  will  % 
and  the  like.    The  protefs,  in  moft  manors,  is,  that  the 

•  Lift.  ^74,  *  Moor.  637. 
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tenant  comes  to  the  fteward,  cither  in  court,  (or,  if  the  cuf- 
tom  permits^  out  of  court,)  or  elfe  to  two  cudomary  tenants 
of  the  fame  manor,  provided  there  be  alfo  a  cuftom  to  warrant 
it ;  and  there  by  delivering  up  a  rod,  a  glove,  or  other  fym- 
bol,  as  the  cuftom  direQs,  ref^gns  into  the  hands  of  the  lord, 
by  the  hands  and  acceptance  of  his  faid  ftcward,  or  of  the 
faid  two  tenants,  all  his  intereft  and  title  to  the  eftate  *,  in 
truft  to  be  again  granted  out  by  the  lord,  to  fuch  perfons  and 
for  fuch  ufes  as  are  named  in  the  furrender,  and  the  cuflom 
of  the  manor  will  warrant.  If  the  furrenderbe  made  out  of 
court,  then,  at  the  next  or  feme  fubfequent  court,  the  jury 
or  homage  mud  prefent  and  find  it  upon  their  oaths ;  which 
prefentment  is  an  information  to  the  lord  or  his  Reward  of 
what  has  been  tranfafted  out  of  court.  Immediately  upon 
fuch  furrender  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  his  fteward  grants  the  fame 
land  again  to  ce/luy  que  ufe,  (whoisfometimes,  though  rather 
improperly,  called  the  furrenderce,)  to  hold  by  the  antient 
rents  and  cuftomary  fervices;  and  thereupon  admits  him 
tenant  to  the  copyhold,  according  to  the  form  and  tSeSt  of 
the  furrender,  which  muft  be  exaftly  purfued.  And  this  is 
done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or 
the  like,  in  the  name,  and  as  the  fymbol,  of  corporal  feiHnof 
the  lands  and  tenements.  Upon  which  admiilion  he  pays  a 
fine  to  the  lord  according  to  the  cuftom  of  the  manor,  and 
takes  the  oath  of  fealty. 

In  this  brief  abftraft  of  the  manner  of  transferring  copyhold 
eftates  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is 
unalienable  without  the  knowlcge  and  confent  of  the  lord. 
For  this  purpofe  it  is  refigned  up,  or  furrendered  into  his 
hands.  Cuftom,  and  the  indulgence  of  the  law,  which  fa- 
vours liberty,  has  now  given  the  tenant  a  right  to  name  his 
fucceflbr ;  but  formerly  it  was  far  otherwifc.  And  I  am*  apt 
to  fufpe£l  that  this  right  is  of  much  the  fame  antiquity  with 
the  introdtt£iion  of  ufes  with  refpeft  to  freehold  lands  :  for 
the  alienee  of  a  copyhold  had  tncrclj  jus^uciarium,  for  which 

Ec  4  {bcrp 
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there  was  no  renedj  at  law,  but  only  \afj  fub^foena  in  chan- 
cery ^.  When  therefore  the  lord  had  accepted  a  Surrender  of 
his  tenant's  intoreft,  upon  confidence  to  re-grant  the  eftate  to 
another  perfoo,  either  then  ezprefsly  named  or  tobe  afterwards 
named  in  the  tenant's  willy  the  chancery  infbrced  this  truft  as 
a  matterof  confciencei  which  jurifdiftion,  though  feemingly 
new  in  the  time  of  Edward  IV 'j  was  generally  acquiefced  in 
as  it  opened  the  way  for  the  alienation  of  copyholds,  as  well  as 
of  freehold  eftates,  and  as  it  rendered  the  ufe  of  them  both 
equally  devifable  by  teftament.  Yet  even  to  this  day,  the 
new  tenant  cannot  be  admittipd  but  by  compofition  widi  the 
lord,  and  paying  him  a  fine  by  way  of  acknowlegement  for 
the  licence  of  alienation.  Add  to  this  the  plain  feodal  inTe(U« 
ture,  by  delivering  the  fymbol  of  feifin  in  prefence  of  the  other 
tenants  in  open  court  \  <<  quando  hqfta  vil  aliud  corporeum  quid' 
**  liiet  pcrrigitur  a  domino  Ji  inveftituram  facere  dicente:  ^quae 
<*  faltem  coram  duobus  vafallls  folcmniUr  Jieri  debet  *:"  and,  to 
crown  the  whole,  the  oath  of  fealty  is  annexed,  the  very  bond 
of  feodal  fubje£lion.  From  all  which  we  may  fairly  conclude, 
that  had  there  been  no  other  evidence  of  the  fa£i  in  the  reft 
of  our  tenures  and  eftates,  the  very  exigence  of  copyholds, 
and  the  manner  in  which  they  are  transferred,  would  incon- 
teftably  prove  the  very  univerfal  reception  which  this  northern 
fy  (lem  of  property  for  a  long  time  obtained  in  this  iiland  \  and 
which  communicated  itfelf,  or  at  leaft  its  Cmilitude,  even  to 
our  very  villeins  and  bondmen. 

This  method  of  conveyance  is  To  efiential  to  the  nature  of 
a  copyhold  eftate,  that  it  cannot  properly  be  transferred  by 
any  other  aflurance.  No  feoffment  or  grant  has  any  opera- 
tion thereupon.  If  I  would  exchange  a  copyhold  eftate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange 
at  the  common  law  \  but  we  muft  furrender  to  each  other's 
ufe,  and  the  lord  will  admit  us  accordingly.  If  I  would 
devife  a  copyhold,  I  muft  furrender  it  to  the  ufe  of  my  laft 
will  and  teftament  \  and  in  my  will  I  muft  declare  my  in- 

«  Cro.  Jac.  56s.  •  Fmti,  k%*U%* 

^  Bid.  Jikr*  tk»  TiM»t.  per  t^'u*  i«^ 
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ttntions,  and  name  a  iefUte,  who  will  then  be  entitled  tQ 
admilGon '  ( i).  A  fine  or  recovery  had  of  copyhold  lands  in 
the  king's  court  may  indeed,  if  not  doly  reverfed,  alter  the 
tenure  of  the  lands,  and  conrert  them  into  frank  fee>,  which 
is  defined  in  the  old  book  of  tenures  **  to  be  **  land  pleadable 
<<  at  the  common  law :"  but  upon  an  zGtion  on  the  cafe,  in 
the  nature  of  a  writ  of  a  deceity  brought  by  the  lord  in  the 
king's  court,  fuch  fine  or  recovery  will  be  reverfed,  the  lord 
will  recover  his  jurifdi&ion,  and  the  lands  will  be  rcftored 
to  their  former  date  of  copyhold ^. 

In  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  affurance,  let  us  take  a  feparate  view  of  its  feverai 
parts }  the  furrender,  the  prefentment,  and  the  admittance. 

I.  A  sun&ENDBRy  by  an  admittance  fubfequent  whereto 
the  conveyance  is  to  receive  its  perfedioa  and  confirmation^ 

'  Co.  CopyK  §  36.  *  t.  ttmr  mfranktfn. 

s  Old  fiat.  Btfv.  t.  hruft  Ji  rtOo  *  Sc«  Vol.  111.  p.  x66*. 

€latijc.    F.  N.  B.  13. 


(1)  Unlefs  a  furrcndcr  is  made  by  the  tcftator  fome  time 
before  his  death  to  the  ufe  of  his  laft  will  and  teilament, 
the  devife  of  a  copyhold  is  In  general  abfolutely  void,  and  the 
eftate  defcends  to  the  heir  at  law :  but  in  three  inftances  a  court 
of  equity  will  interfere  and  will  fupply  the  defedi  of  a  furrender, 
vns.  when  copyholds  are  devifcd  for  the  payment  of  debts,  and 
in  fjjvour  of  a  wife  or  younger  children.  Yet  a  wife  or  younger 
children  will  not  be  relieved  in  equity,  if  the  heir  is  difinheritt^d 
or  unpnftided  for.  i  jftL  387.  3  Bro.  229.  i  Cox^s  P.  fVms,  6q. 
But  a  wife  will  be  relieved  againfl  an  heir,  who  is  not  the  child 
of  the  teftator,  or  one,  who  has  an  equal  claim  to  hi?  prote£^ion 
and  bounty  as  his  wife,  though  fuch  heir  be  unprovided  for,  for 
the  wife  will  be  preferred,  where  there  is  not  an  equal  moral  ob- 
ligation violated  by  giving  her  relief.  3  Brq,  229.  If  both  free- 
hold apd  copyhold  eftates  are  devifed  for  the  payment  of  debts, 
the  chancellor  will  not  fupply  the  defe£l  of  the  furrender  qf  the 
copyhold,  unlefs  the  freehold  is  infufiicient.  i  Bro>  273.  2  Bro,  325. 

Equity  will  not  afiift  a  brother,  grand-chil^reo,  or  a  natural 
child*    3  AtL  189.  2  F0f.  58a. 

is 
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i$  rather  a  manifeftation  of  the  alienor's  intention,  than  a 
transfer  of  any  intcreft  in  pofleflion.  For,  till  admittance  of 
njluj  que  ufcj  the  lord  taketh  notice  of  the  furrenderor  as  his 
tenant ;  and  he  (hall  receive  the  profits  of  the  land  to  his  own 
iife>  and  (hall  difcharge  all  fervices  due  to  the  lord.  Yet  the 
intereft  remains  in  him  not  abfolutely,  but  fub  tnodo  ;  for  he 
cannot  pafs  av/ay  the  land  to  any  other,  or  make  it  fubjed^ 
to  any  other  incumbrance  than  it  was  fubje£l  to  at  the  time 
of  the  furrender.  But  no  manner  of  legal  intereft  is  vefted 
in  the  nominee  before  admittance.  If  he  enters,  he  is  a  tref- 
pafler,  and  punifliable  in  an  adion  of  trefpafs(2):  and  if  he 
furrend^rs  to  the  ufe  of  another,  fuch  furrender  is  merely  void, 
and  by  no  matter  expo/l/a^oczn  be  confirmed.  For  though 
lie  be  admitted  in  purfuance  of  the  original  furrender,  and 
thereby  acquires  afterwards  a  fuffieient  and  plenary  intereft  at 
abfolute  owner,  yet  his  fecond  furrender  previous  to  his  own 
admittance  is  abfolutely  void  ah  initio ;  becaufe  at  the  time  of 
foch  furrender  he  had  but  a  pofTibility  of  an  inteteft,  and  could 
therefore  transfer  nothing:  and  no  fubfequent  admittance  can 
make  an  a£b  good,  which  was  ah  initio  void.  Tet,  though 
upon  the  original  furrender  the  nominee  hath  but  a  poiDbilityt 
it  is  however  fuch  a  poflibiiity,  as  may  whenever  he  pleafes  be 
reduced  to  a  certainty :  for  he  cannot  either  by  force  or  fraud 
be  deprived  or  deluded  of  the  tS<Qi  and  fruits  of  the  furrender; 
but  if  the  lord  refufe  to  admit  him,  he  is  compellable  to  do  it 
by  a  bill  in  chancery,  or  a  mandamus  ^ :  and  the  furrenderor 
t  3^9  1  ^^^  ^^  nowife  defeat  his  grant;  his  hands  being  for  ever 
bound  from  difpofing  of  the  land  in  any  otiKr  way,  and  hia 

^  »  Roll.  Rep.  107. 


(2)  The  furrcndcrcc  would  not  now  be  confidcred  a  tref- 
pafTer;  for  it  has  been  determined  that  he  may  recover  in  an 
rjed^ment  againft  the  furrenderor,  upon  a  dcnuTe  laid  after 
the  furrender,  where  there  was  an  admittance  of  the  nominee 
before  trial:  but  as  the  furrenderor  after  the  furrender  is 
confidered  merely  a  truflee  for  the  nominee,  it  ihould  feem 
that  the  decifion  would  have  been  the   fame  even  if  the  fub* 

fequent  admittance  bad  not  been  proved.     1  7*.  R.  6oo. 
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mouth  for  ever  (topped  from  reroking  or  countermandiog 
Ins  own  deliberate  z€t  K 

a.  As  to  the  prefentment :  that,  by  the  general  cuftom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 
after  the  farrender ;  bat  \yffpecial  cuftom  in  fome  places  it  will 
be  good,  though  made  at  the  fecond  or  other  fubfequent  court. 
And  it  is  to  be  brought  into  court  by  they&m^perfons  thattook 
the  furrender,  and  then  to  be  prefented  by  the  homage ;  and  in 
all  points  material  muft  correfpond  with  the  true  tenor  of  the 
furrender  itfelf.  And  therefore,  if  thcfurrender  be  conditional^ 
and  the  prefentment  be  abfolute,  both  tlie  furrender,  prefent- 
mentj  and  admittance  thereupon,  are  wholly  void  » :  the  fur- 
render,  as  being  never  truly  prefented  \  the  prefentment,  as 
being  falfe ;  and  the  admittance,  as  being  founded  on  fuch 
untrue  prefentment.  If  a  man  furrenders  out  of  court,  and 
die^  before  prefentment,  and  prefentment  be  made  after  hb 
death,  according  to  the  cuftom,  this  is  fufficient".  So  too,  if 
ceftuy  qui  ufe  dies  before  prefentment,  yet,  upon  prefentment 
made  after  his  death,  his  heir  according  to  the  cuftom  fliallbe 
admitted.  The  fame  law  is,  if  thofe,  into  whofe  hands  the 
funender  is  made,  die  before  prefentment  ^  for,  upon  fufficient 
proof  in  court  that  fuch  a  furrender  was  made,  the  lord  (hall 
be  compelled  to  admit  accordingly.  And  if  the  fteward,  the 
tenants,  or  others  into  whofe  hands  fuch  furrender  is  made^ 
refufe  or  negle£t  to  bring  it  in  to  be  prefented,  upon  a  peti- 
tion preferred  to  the  lord  in  his  court  baron,  the  party  grieved 
ihall  find  remedy.  But  if  the  lord  will  not  do  him  right  and 
juftice,  he  may  fue  both  the  lord,  and  them  that  took  the 
furrender,  in  chancery,  and  (hail  there  find  reliefs* 

3.  Admittance  is  the  iaft  ftage,  or  perfe£tion,  of  copy*  r  yt^  1 
hold  aflurances.     And  this  is  of  three  forts :  firft,  an  admit, 
tance  upon  a  voluntary  grant  from  the  lord ;  fecondly,  an 
admittance  upon  furrender  by  the  former  tenant;  and,thirdIyA 
an  admittance  upon  a  defcent  from  the  anceftor. 

1  Co.  Copyh.  §  39.  "  Co.  Lite.  61. 

*"  IM.  §  40.  ;  Co.  Copjh.  (  40. 

Ih 
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In  admittances,  even  upon  a  vduntarj  grant  from  the  lotd, 
when  copyhold  lands  have  efcheated  or  reverted  to  him ,  the  lord 
is  confidered  as  an  inftrument.  For  though  it  is  in  his  power 
to  keep  the  lands  in  his  own  hands,  dr  to  difpofe  of  them  at  his 
pleafure,  bj  granting  an  abfolote  £ee«fimple,  a  freehold,  or  a 
chattd  intereft  therein;  and  quite  to  change  their  nature  from 
copyhold  to  focage  tenure,  fothat  he  may  well  be  reputed  their 
abfolute  owner  and  lord ;  yet  if  he  will  ftill  continue  to  dif-> 
pofe  of  them  as  copyhold,  he  is  bound  to  obferve  the  antient 
Cttftom  precifely  in  every  point,  and  can  neither  in  tenure  nor 
eftate  introduce  any  kind  of  alteration  \  for  that  were  to  create 
a  new  copyhold :  wherefore  in  this  refped  the  law  accounts 
him  cttftom's  inftrument.  For  if  a  copyhold  for  life  falls  into 
Ae  lord's  hands,  by  the  tenant's  death,  though  the  lord  may 
dellroy  the  tenure  and  enfranchife  the  land,  yet  if  he  grants 
k  out  again  by  copy,  he  can  neither  add  to  nor  dimtnifli  the 
antient  rent,  nor  make  any  the  minuted  variation  in  other 
nifcfki  '  ;  nor  is  the  tenant's  eftate,  fo  granted,  fubje£i  to 
any  charges  or  incumbrances  by  the  lord*i  (3). 

If  adnuttances  Mfon  fumndir  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  inftrument :  jnd 
the  tenant  admitted  (balllikewife  be  fubjed  to  no  charges  or 
incumbrances  of  the  lord  \  for  his  claim  to  the  eftate  is  folely 
under  him  that  made  the  furrender  \ 

'  Co.Cofyk  §  41.         «  8  Rep.  63.  ''  4  Rep.  27.     C6.  Litt.  59. 


(3)  Where  a  copyhold  has  been  granted  for  Iitcs,  upon  the 
death  of  one  or  more  of  the  lives,  the  heir  of  the  grantee  cannot 
daim  by  cuftom  a  renewal  of  the  grant  for  frefh  Uves  upon  the 
payment  of  a  reafonablc  fine,  /.  e,  a  fine  of  two  years  value,  as 
in  the  cafe  of  a  copyhold  of  inheritance.  No  cuilom  to  renew  a 
copyhold  for  lives  ]m  legal,  unlefs  the  fine  has  been  certain  and 
uavaried,  for  copyholds  grantable  for  lives  only,  if  the  fine  is  not 
certain,  are  like  leafes  of  freehold  bmds  for  lives,  .and  renewable 
only  upon  the  bell  terms  the  party  can  make.     Wharton  v.  Klng^ 

Jn^r.  659. 

8  AnDj 
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And,  as  in  Qclinittances  upon  furrenders»  fo  in  admit* 
tances  upon  defeenU  by  the  death  of  the  anceftor,  the  lord 
is  ufcd  as  f  mere  inftrument ;  and,  as  no  manner  of  intereft 
pafies  into  him  by  the  furrender  or  the  death  of  his  tenant, 
fo  no  intereft  pafies  out  of  him  by  the  zQt  of  admittance. 
And  therefore  neither  in  the  one  cafe  nor  the  other,  is  any 
rcfpe£t  had  to  the  quantity  or  quality  of  the  lord's  eftate  in 
the  manor.  For  whether  he  be  tenant  in  fee  or  for  years, 
whether  he  be  in  poflefiion  by  right  or  by  wrong,  it  is  not 
material  \  fince  the  admittances  made  by  him  fliall  not  be 
impeached  on  account  of  his  title,  becaufe  they  ate  judicial, 
or  rather  minifterial  a£ts,  which  every  lord  in  pofieiGon  is 
bound  to  perform  '• 

Admittances,  however,  upon  furrender,  differ  from 
admittances  upon  defcent  in  this ;  that  by  furrender  nothing 
is  veiled  in  cejluy  que  ufe^  before  admittance,  no  more  than 
in  voluntary  admittances ;  but  upon  defcent  the  heir  is 
tenant  bycopy  imm  lately  upon  the  death  of  his  anceftor : 
not  indeed  to  all  intents  and  purpofes,  for  he  cannot  be 
fworn  on  the  homage  uor  maintain  an  a£kion  in  the  loid's 
court  as  tenant ;  but  to  moft  intents  the  law  taketh  notice 
of  him  as  of  a  perfe£t  tenant  of  the  land  inftantly  upon  the 
death  of  his  anceftor,  efpecially  where  he  is  concerned  with 
anyftrangcr.  fle  may  enter  into  the  land  before  admit- 
tance ;  may  take  the  profits ;  may  punifh  any  trefpafs  done 
upon  the  ground*;  nay,  upon  fatisfying  the  lord  for  his 
fine  due  upon  the  defcent,  may  furrender  into  the  hands  of 
the  lord  io  whatever  ufe  He  plcafes(4).  For  which  reafons  we 
may  conclude,  that  the  admittance  of  an  heir  is  principally 
for  the  benefit  of  the  lord,  to  entitle  him  to  his  fine,  and  not 

*  4  Rep.  27,     I  Rep.  140.  *  4  Rep.  %%• 


(4)  The  heir  having  as  complete  a  title  without  admittance  as 
with  it,  againft  all  the  world  but  the  lord,  the  court  of  king's 
bench  will  not  grant  a  mandamas  to  compel  the  lord  to  adfiiit  him. 
9  T.  R.  197. 

fo 
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fo  mnch  nceefirj  fbr  the  ftrengthening  and  completing  the 
heir's  title*  Hence  indeed  an  obfenration  might  arife,  that 
if  the  benefit,  which  the  heir  is  to  receive  by  the  tldmittance^ 
is  not  equal  to  the  charges  of  the  fine,  he  will  neyer  come  in 
and  be  admitted  to  his  copyhold  in  court }  and  fo  the  lord 
[  372  ]  may  be  defrauded  of  his  fine.  But  to  thb  we  nuy  reply  in 
the  words  of  fir  Edward  Coke  %  **  I  afliire  myfelf,  if  it 
^^  were  in  the  elcAion  of  the  heir  to  be  admitted  or  not 
**  to  be  admitted,  he  would  be  belt  contented  without 
'^  admittance  i  but  the  cuftom  in  every  manor  is  in  this 
<'  point  compulfory.  For,  either  upon  pain  of  forfeiture 
<*  of  their  copyhold,  or  of  incurring  fome  great  penalty, 
*<  the  heirs  of  copyholders  are  inforced,  in  every  manor,  to 
^  come  into  court  and  be  admitted  according  to  the  cuf- 
^  tom,  within  a  ihort  time  after  notice  given  of  their  an« 
«'  ceftor's  deceafe  (5)." 

■  Copyh*  §  41. 


(5  )  Copyholds  are  not  within  the  ftatute  de  domr,  and  cannot  be 
mtailed  without  a  fpecial  cuftom  within  the  manor ;  and  where  fuch 
a  cuftom  eziftsy  there  may  alfo  be  a  cuftom  to  bar  the  cftate-tail^ 
by  a  recovery  fuftlered  in  the  lord's  court ;  but  if  no  fudi  cuftom 
appears  of  barring  by  recovery,  the  intail  may  be  barred  by  fur- 
tender,  or  otherwife  it  would  amount  to  a  perpetuity.  2  Fef*  601  • 
Yet  in  fome  manors  the  cuftoni  of  barring  by  one  mode,  is  coes* 
ttcnt  with  the  cuftom  of  barring  by  the  other*  3  BL  JUf*  944. 
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OF    ALIENATION    by   DEVISE. 


THE  laft  method  of  conreying  real  property,  is,  by  devlfi^ 
or  dirpoiition  contained  in  a  man's  laft  will  and  tefta- 
ment.  And,  in  confidering  this  fubje£):,  I  (hall  not  at  pre- 
lent  inquire  into  the  nature  of  wills  and  teftaments,  which  are 
snore  properly  the  inftruments  to  convey  perfonal  eftates;  but 
only  into  the  original  and  antiquity  of  devifing  real  eftates  bf 
will,  and  the  conftrudion  of  the  federal  ftatutes  upon  which 
that  power  is  now  founded. 

It  feems  fufficiently  clear,  that  before  the  conqueft,  lands 
were  devifable  by  will^.  But,  upon  the  introdu&ioa  of 
the  military  tenures,  the  reftraint  of  devifing  lands  natu* 
rally  took  place,  as  a  branch  of  the  feodal  do£lrine  of  non* 
alienation  without  the  confent  of  the  lord^  And  fomehare 
queftioned  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans*^)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  difinheriting 
the  heir  by  will,  and  transferring  the  eftate,  through  the 
dotage  or  caprice  of  the  anceftor,  from  thofe  of  his  blood  to 
utter  ftrangers.  For  this,  it  is  alleged,  maintained  the  ba^ 
lance  of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours  *,  fince  it  rarely  happenSy 

•  Wright  of  tenurei.  17a*  f  Titat.  d€  mr.  Germ,  c.  lu 

*Seep*gt57, 

that 
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that  the  fame  man  Is  heir  to  many  others,  though  by  art  and 
management  he  may  frequently  become  their  devifee.  Thus 
the  antient  law  of  the  Athenians  direded  that  the  eftate  of 
the  deceafed  (hould  always  defcend  to  his  children ;  or>  on 
failure  .of  lineal  defceodants,  Ihould  go  to  the  collateral  re- 
lations :  which  had  an  admirable  tfft€t  in  keeping  up  equa- 
lity and  preventing  the  accumulation  of  eftates.  But  when 
Solon''  made  a  flight  alteration^  by  permittmg  them  (though 
only  on.  failure  of  iflue)  to  difpofe  of  their  lands  by  tefta- 
ment,  and  devife  away  eftatts  from  the  collateral  heir,  this 
fooR  produced  an  exceib  of  wealth  in  fome»  and  of  poTcrty  in 
others :  which^  by  a  natural  progreffion,  firft  produced  po» 
pular  tumults  and  diflenfions  $  and  thefe  at  length  ended  In 
tjnrannyi  and  the  utter  eztinAion  of  fiberty^  which  was 
quickly  followed  by  a  total  fubverfioh  of  their  ftate  and  na* 
tion.  On  the  other  hand^  it  would  now  feem  hardf  on  ac- 
count of  fome  abufes,  (which  are  the  natural  ooalcqaence 
of  free  agency,  when  coupled  with  human  infirmity,)  to  de- 
bar the  owner  of  lands  from  diftribiiting  them  after  his  death 
as  the  exigence  of  his  family  aiiairs,  or  the  juftice  due  to  his 
creditors,  may  perhaps  require.  And  this  powec^'  if  pna- 
dently  managed,  has  with  us  a  peculiar  propriety ;  by  pre- 
Tenting  the  very  evil  which  refulted  from  Solon's  inftitution, 
the  too  great  accumulation  of  property :  which  is  the  na- 
toral  Gonfequence  of  our  do£trine  of  fucceiEon  by  prinl^o* 
geniture,  to  which  the  Athenians  were  ftrangers.  Of  this 
aocnmnlation  the  ill  effefls  were  feverely  felt  even  in  the 
fcodal  times :  but  it  (hould  always  ht  ftrongly  difconraged  l» 
a  commercial  country,  whofe  welfare  depends  on  the  number 
of  moderate  fortunes  engaged  in  the  extenfion  of  trade. 

HovrcvsR  this  be,  we  find  that,  by  the  common  law  of 
England  fince  the  conqueft,  no  eftate,  greater  than  for  term 
of  years,  could  be  difpofed  of  by  teftament  ^  ^  except  only  in 
Kjintf  and  in  fome  antient  burghs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  fpecial  indulgence 

'  Plutarch,  in  wta  Solm,  •  %  lofL  ^« 

(iibfiftcd. 
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fttbfifted /*  And  though  the  feodal  reftraint  on  alienations 
by  deed  vaniflied  very  early,  yet  this  on  wills  continued  for 
fome  centuries  after ;  from  an  apprehenfion  of  infirmity  and 
jmpofition  on  the  teftator  in  extremis,  which  made  fuch  de- 
yifes  fufpicious  ^.  Befides,  in  devifes  there  was  wanting  that 
general  nqtoricty^  and  public  defignatioh  of  the  fucceflbr^ 
which  in  defcents  is  apparent  to  the  neighbourhood,  and 
which  the  fimplicity  of  the  common  law  always  required  in 
every  transfer  and  new  acquifition  of  property* 

But  wheii  ecclefiaftical  ingenuity  had  invented  the  <loe« 
trine  of  ufes  as  a  thing  diftinck  from  the  land,  ufes  began  to 
|>e  devifed  very  frequently  ^,  and  the  devifee  of  the  ufe  could 
in  chancery  compel  it's  execution*  For  it  is  obferved  by 
Gilbert  i,  that,  as  the  popiih  clergy  then  generally  fate  in  thd 
court  of  chancery,  they  confidered  that  men  are  moft  liberal 
when  they  can  enjoy  their  poiTeflions  no  longer  :  and  there* 
fore  at  their  death  would  choofe  to  difpofe  of  them  to  thofCf 
who,  according  to  the  fuperftition  of  the  times,  could  inter* 
cede  for  their  happinefs  in  another  world.  But,  when  the 
ftatute  of  ufes  ^  h^d  annexed  the  pofleiBon  to  the  ufe,  thefe 
ufes,  being  now  the  very  land  itfelf,  became  no  longer  devif- 
able :  which  might  have  occafioned  a  great  revolution  lil 
the  law  of  devifes,  had  not  the  ftatute  of  wills  been  made 
about  five  years  after,  viz.  32  Hen.  VIII.  c.  i.  explained  by 
34  Hen.  VliL  c.  5.  which  enaded,  that  all  pcrfons  being 
feifed  in  fee«fimple  (except  feme- coverts (i),  infants,  i4eotSi 

'  Litt.  §  167.    t  Inft.  lii.  J  on  deviret.  7. 

»  GlaoT.  /.  7.  c.  I:  >  tf  H«a.  VIII.  c.  le.  See  Dyer.  I4J» 

*  Plowd.  414. 


'^-'      •         .-!•••  ■    -       .     ,  .       .       .-        ..    .     I    .      ^-r"- 


( I )  Where  lands  are  conveyed  to  truftees,  a  married  woman 
may  havie  the  power  of  appointing  the  difpofition  of  them  after  her 
death,  which  appointment  muft  be  executed  like  the  will  of  a  feme 
filet  and  will  be  fubjedt  to  the  fame  rtiles  of  conftrudlion.  2  Vef, 
6 1  o.  I  Sro.  99.  And  though  the  contrary  has  beeli  held,  yet  it  has 
been  determined  by  the  houfe  of  lords,  that  the  appointment  ^1^ 
kparried  woman  is  cfFe&ml  againft  the  hek  at  law  i  though  it^de*^ 

Vol.  11.  Ff  p<n*i 
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^'  laft  will  and  teftament;''  b  a  fafficient  figntng,  witheot 
anyname  at  the  bottom*!  i  though  the  other  is  the  fafer  way  (5). 
It  has  alfo  been  determined,  chat  thoogh  the  witnefles  muft 
all  fee  the  teftator  fign,  or  at  lead  ^cknowlege  the  figning^ 
yet  they  may  do  it  at  different  times  ^  But  they  moft  all 
fubfcribe  their  names  as  witnefles  in  bispre/ence,  left  by  any 
poflibility  they  (hould  miftake  the  inftrument '  (6)«  And,  in 
one  cafe  determined  by  the  court  of  king's-bench  %  the 
judges  were  extremely  ftrid  in  regard  to  the  credibility,  or 
rather  the  competency,  of  the  witnefles :  for  they  would  not 
allow  any  legatee,  nor  by  confequcnce  a  creditor,  where  the 
legacies  and  debts  were  charged  on  the  real  eftate,  to  be  a 
.competent  witnefs  to  the  devife,  as  being  too  deeply  con* 
cerned  in  intereft  not  to  wiQi  the  eftablifliment  of  the  will ; 
for,  if  it  were  cftabliflied,  he  gained  a  fecurity  for  his  legacy 
or  debt  from  the  real  eftate,  whereas  otherwife  he  had  no 
claim  but  on  the  perfonal  affets.  This  determination  how- 
ever alarmed  many  purchafors  and  creditors,  and  threatene4 

<  3  Lev.  I.  •  1  P.  Wmi.  740. 

'  Freon.  48i.    1  Ch.  C4f.  109.  Pr.       ^  Sera.  1253. 
Ch.  1S5. 


(5)1  conceive  that  wnting  the  name  at  the  beginning  would 
never  be  confidered  a  figning  according  to  the  ilatute,  unlefs  the 
whole  will  was  written  by  the  teftator  himfelf ;  for  whatever  it 
written  by  a  ftranger  after  the  name  of  the  teftator,  affords  no  evi- 
dence df  the  teftator's  aiTcnt  to  it,  if  the  fubfcription  of  his  name 
in  his  own  hand  is  not  fubjoined. 

(6)  It  has  been  determined  to  be  in  his  prefence»  if  he  is  apprized 
at  the  time  of  the  atteftation  of  the  witneffes,  and  was  in  a  fituatioa 
firom  which  he  might  have  feen  the  witneffes  fubfcribe  their  names. 
As  In  a  cafe  where  the  teftator's  carriage  was  drawn  oppofite  the 
windows  of  an  attorney's  office,  in  which  the  witnefles  attefted  the 
will,  this  was  clearly  determined  to  be  in  the  teftatoPs  prefenoe. 
I  £ro,  99«  The  objed  of  this  requiAtion  in  the  ftatnte  is  to  pit- 
vent  the  teftator  and  the  witneffes  from  being  impofcd  upon  by  the 
fubftitution  of  another  inftrument  or  a  fabricated  wilL  Hence  the 
atteftation  of  a  will  is  void,  if  at  the  time  the  teftator  is  in  a  ftate  of 
infenfibility.  Dou^»  239. 
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to  (hake  moft  of  the  titles  in  the  kingdom,  that  depended  on 

devifes  by  will.     For,  if  the  will  was  attefted  by  a  fervant  to 

whom  wages  were  due,  by  the  apothecary  or  attorney  whofe 

Tery  attendance  made  them  creditors,  or  by  the  minifter  of 

the  partfli  who  had  any  demand  for  tithes  or  ecclefiaftical 

dues,  (and  thefe  are  the  perfons  moft  likely  to  be  prefent  in 

the  teftator's  laft  illnefs,)  and  if  in  fuch  cafe  the  teftator  had 

charged  his  real  eftate  with  the  payment  of  his  debts,  the 

whole  willj  and  every  difpofition  therein,  fo  far  as  related  to 

real  property,  were  held  to  be  utterly  void.     This  occafioned 

the  ftatute  25  Geo.  II.  c,  6,  which  reftored  both  the  compe* 

tency  and  the  credit  of  fuch  legatees^  by  declaring  void  all  lega* 

cles  (7)  given  to  witneffes,  and  thereby  removing  all  poflibi- 

lity  of  their  intereft  affefling  their  teftimony.     The  fame 

ftatute  likewife  eltabliQied  the  competency  of  creditors^  by 

dired^ing  the  teftimony  of  all  fuch  creditors  to  be  admitted^ 

but  leaving  their  credit  (like  that  of  all  other  witnefies)  to 

be  confidered,  on  a  view  of  all  the  circumftances,  by  the  court 

and  jury  before  whom  fuch  will  (hall  be  contefted.    And  in  a  [  378  3 

much  later  cafe "  the  teftimony  of  three  witnefTes  who  were 

creditors,  was  held  to  be  fufBciently  credible,  though  the  land 

was  charged  with  the  payment  of  debts }  and  the  reafons  given 

op  th^  former  determination  were  faid  to  be  infufEcient  (8}f 

Another  inconvenience  was  found  to  atteiTd  this  new 
method  of  conveyance  by  devife  \  in  that  creditors  by  bond 
and  other  fpecialties,  which  affe£ted  the  heir  provided  he  bs^d 

9  M.  31  Geo  11.    4  Bur.  I.  43Q. 


(7)  This  extends  to  devifes,  and  every  intcrcft  given  to  the 
witneiTes. 

(8)  The  fubfcribing  witneffes  may  afterwards  be  admitted  to 
prove  the  teilator  was  infane  when  he  executed  his  will.  But 
m  a  cafe  where  the  three  witneffes  and  twelve  fervants  fwore  to  the 
teftator's  infanity,  they  were  contradi6ied  by  the  whole  neighbour- 
hood, and  the  fubfcribing  witneffes  were  afterwards  convided  of 
penury.    Lowe  v«  Jolliffe,  i  BL  Rep*  3  65, 

.Ff3  aff^ti 
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aflets  by  defcent,  were  now  defrauded  of  their  fecurltiest  not 
having  the  fame  remedy  againft  the  devifee  of  their  debtor. 
To  obviate  which,  the  ftatutc  3  &  4  W.  &  M.  c.  14.  hath 
provided^  that  all  wills  an  d  teftamentS|  limitations,  difpo* 
fitions,  and  appointments  of  real  eftates,  by  tenants  in  fee** 
Ample  or  having  power  to  difpofe  by  will,  ihall  (as  againft 
foch  creditors  only)  be  deemed  to  be  fraudulent  and  void : 
and  that  fuch  creditors  may  maintain  their  a&ions  jointly 
againft  both  the  heir  and  the  devifee  (9)* 

A  WILL  of  lands,  made  by  the  permiflion  and  under  the 
control  of  thefe  ftatutes,  is  confidered  by  the  courts  of  law 
not  fo  much  in  the  nature  of  a  teftament,  as  of  a  conveyance 
declaring  the  ufes  to  which  the  land  (hall  be  fubjeft :  with 
this  difference,  that  in  other  conveyances  the  zGtu^/ub/crip» 
tion  of  the  witnefles  is  not  required  by  law  *,  though  it  is 
prudent  for  them  fo  to  do,  in  order  to  afEft  their  memory 
when  living,  and  to  fupply  their  evidence  when  dead;  but  in 
devifes  of  lands  fuch  fubfcription  is  now  abfolutely  neceflfary 
by  (latute^  in  order  to  identify  a  conveyance,  which  in  it's 
nature  can  never  be  fet  up  till  after  the  death  of  the  devifor. 
And  upon  this  notion,  that  a  devife  aife£ling  lands  is  merely 
a  fpecies  of  conveyance,  is  founded  this  diftin£tion  between 
fuch  devifes  and  teftaments  of  perfonal  chattels  \  tliat  the  lat- 
ter will  operate  upon  whatever  the  teftator  dies  poflefled  of^ 
the  former  otily  upon  fuch  ireal  eftates  as  were  his  at  the  time 
of  executing  and  piibltOiing  hiswill*  ( xc).  Wherefore  noafter^* 

^  See  pag.  307,  308.  *  I  P.Wmi.  575.     11  Mod.  148. 

(9)  A  dcvifc  to  raife  a  portion  for  younger  children  according  to 
an  agreement  before  marriage,  and  a  devife  for  the  payment  of  debts, 
arc  exceptions  in  the  ftatutc.  ^2-5.  4.  But  it  has  been  held,  that  the 
payment  of  the  debt  muft  be  provided  for  effeAually  in  prder  to 
bring  it  vvrithin  the  exception.     1  Bro.  311.2  Bro,  614,     - 

(10)  Lord  Mansfield  has  declared,  that  this  docsjiot  turn  upon 
the  conttruAion  of  the  ftatute  32Hen.VIII.  c.  1 .  (as  fome  have  fup« 
pofed),  which  fay«,  that  any  perfon  bavinghnd^j  &c.  may  devife: 
for  the  fame  rule  held  before  the  ftatute,  where  lands  were  devifablc 
by  cuftom.  Cqv>f.  90.     It  has  been  determined,  that  where  a  tef» 

tatof 
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purchaCed  laxkk  will  pafs  under  fuch  devlfe  ^y  unlefs  fubfe- 

y  Moor.  255.     II  Mod.  127. 


tator  has  devifed  all  his  landsi  or  all  the  lands  which  he  fhall  have 
-at  the  time  of  his  death;  if  he  purchafcs  copyholds  after  the  execu- 
tion of  the  will,  and  furrenders  them  to  the  ufes  declare  J  by  his  will, 
they  will  pafs  by  the  will.  Cowp.  130.  Or  if  the  teflator,  after 
making  fuch  a  devife,  purchafes  freehold  lands,  and  then  makes  a 
codicil  duly  executed  according  to  the  ftatute^  though  no  notice  ig 
taken  of  .the  after-purchafed  lands ;  yet  if  the  codicil  ic  annexed  tOp 
or  confirms  the  will,  or  as  it  fcems  has  a  reference  to  it,  this 
-amounts  to  a  republication  of  the  will,  and  the  after-purchafed  lands 
will  pafs  under  the  general  devife.  Cowf.i^S,  Com,  363.  ^Bro.  2* 
But  if  the  codicil  refers  exprafsly  to  the  lands  only  devifed  by  the 
will,  then  the  after-purchafed  lands  will  not  pafs  under  the  genersd 
devife  of  the  will.     7  T,  R,  482. 

This  too  is  a  general  rule,  that  if  a  man  is  feifed  of  an  eftate  m 
fee,  and  difpofes  of  it  by  will,  and  afterwards  makes  a  conveyance 
of  the  fee-fimple,  and  takes  back  a  new  edate,  this  new  eflate  will 
not  pafs  by  the  will,  for  it  is  not  the  eftate  which  the  teftator  had 
at  the  time  of  publifhing  his  will. 

Some  cafes  have  latelv  produced  much  difcuffion  both  in  the 
courts  of  law  and  equity.  They  were  cafes  where  aiticles  had 
been  entered  into  before  marriage,  by  a  man  pofleffed  of  eftates  in 
Tee,  in  order  to  make  certain  fettlements  upon  his  wife  and  chil- 
dren, and  in  which  he  referved  to  himfelf  the  reverfion  in  fee,  which 
reverfion  he  afterwards  difpofed  of  by  his  will ;  and  after  the  mak- 
ing of  his  will,  he  executed  proper  conveyances  for  the  perform- 
ance of  the  marriage- articles,  in  which,  after  the  limitations  to  his 
wife  and  children,  he  took  back  the  reverfion  in  fee  ;  this  was  held 
to  be  a  revocation  of  the  will  by  lord  Loughborough,  and  his  de« 
cifion  was  afterwards  confirmed  by  the  houfe  of  lords  in  the  cafe  of 
Brydges  v.  Duchefs  of  Chandos.     2  Vef.  jun.  417. 

A  fimilar  decifion  was  alfo  made  in  the  courts  of  common  pleas 
and  king's  bench  in  the  cafe  of  Goodtitle  v.  Otway,  7  T'.  R.  399. 
In  that  cafe  lord  Kenyon  lays  down  generally,  <^  that  it  is  now  iu- 
**  difputably  fixed,  that  where  the  whole  eftate  is  conveyed  to  ufes, 
**  though  the  ultimate  reverfion  comes  back  to  the  grantor  by  the 
''  fame*  inftrumcnt,  it  operates  a^  a  revocation  of  a  pnor  will." 
7  T.R.  419. 

F  f  4  Equity 
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quent  to  the  purchafe  or  contrad  %  the  devifor  repubiifhe^ 
bis  will  ■(ii). 

We  have  now  confidered  the  feveral  fpecies  of  common 
aflurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  aod  ponveyed  from  one  man  to  another.  But^ 
))efore  we  conclude  t|iis  head^  it  may  not  b^  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  beea 
laid  down  by  courts  of  jufticei  for  the  conftruflion  and  ex? 
pofition  of  them  all?    Thef(?  are^ 

I.  That  the  conftrudion  he  favourable^  and  as  near  the 
minds  and  apparent  intents  of  the  parties^  as  the  rules  of  law 

>  1  Ch.  Caf.  39.    ft  Ch.  Caf.  144.  «  Salk.  %%%, 


«•■ 


Equity  admits  do  irvQcatioQ,  which  would  not  upon  legal 
grounds  be  a  revocation  at  law.  There  are  three  cafes  which  arp 
exceptions  to  this  general  rule,  ws.  mortgages)  which  are  revoca- 
tions/ra/^7lz/0  only,  a  conveyance  for  payment  of  debts,  or  a  con-r 
▼eyance  merely  for  the  purpofe  of  a  partition  of  an  eftate.  In  the 
two  firft  a  court  of  equity  decrees  the-  redemption,  or  the  furpluS| 
to  that  perfon  who  would  have  been  entitled  if  fuch  mortgage  or 
conveyance  had  not  exiHed^  /.  e,  the  devifee.    ^  VeJ.  jun.  428. 

(11)  If  an  eftate  is  given  to  A  and  his  heirs^  or  to  A  and  the 
heirs  of  his  body,  or  any  intereft  whatever  to  A,  and  A  dies  before 
the  teftator,  the  devife  is  lapfed  and  void,  and  the  heir  of  A  can 
claim  no  benefit  from  the  devife.  A  fevere  inftance  of  this  rule 
jpccurred  not  long  ago  in  Ireland.  A  father  devifed  his  eftate  to 
his  eldeft  fon  and  the  heirs  of  his  body,  and  upon  failure  of  his  iifue 
to  his  fecond  fon  in  like  manner  in  tail ;  the  eldeft  fon  died  before 
the  father,  leaving  feveral  children  ;  and  the  father,  fuppofmg  that 
the  eldeft  of  them  would  take  under  the  devife,  made  no  alteration 
in  his  will ;  the  confequence  was,  that  the  devife  was  lapfed  and 
void,  and  the  fecond  fon  was  entitled  by  the  will  to  an  eftate-tail,  in 
exclufion  of  the  children  of  the  eldeft  brother,  the  firft  objeds  of  the 
father's  bounty  and  regard. 

The  court  of  king's  bench  in  Ireland  decided  in  favour  of  the 

Cndfon  ;  but  that  decifion  was  reverfed  by  the  king's  bench  and 
ife  of  lords  here,  the  queftion  being  too  clear  to  admit  a  doubt. 
}Vhitp  V.  White;  6  7*.  i?.  518.  1  Bro.  219.  Douf.  330. 


will  admit  ^.    For  the  maxims  of  law  arei  that  '<  verba  in* 
"  tentioni  dehent  infervirer  and  ^^  bemgnt  interpntamur  char* 
«'  tas  propter  Jtfnplicitatetnlmcorum.^^    And  therefore  the  con-     ^ 
ftruAion  muft  alfo  be  reafonabk^  and  ajgreeable  to  pojnmon 
underftanding  \ 

2.  That  quoties  in  verbis  nulla  ejl  ambiguitas,  ibi  nulla  ex*  . 
pofitio  contra  verba  fienda  eft  ^  :  but  tkat,  where  the  intention  ig 
clear,  too  minute  a  ftrefs  be  not  laicT on  the  dxiSt  and  precife 
Signification  of  words  ;  nam  qui  haeret  in  litera^  haeret  in  cor* 
tice.  Therefore,  by  a  grant  of  a  remainder  a  rcverfion  may 
well  pais,  and  e  converfo  ®.  And  another  maxim  of  law  isy 
that  *^  mala  grammatica  non  vitiat  chartam  i"  neither  falfe 
Englifh  nor  bad  Latin  will  deljtroy  a  deed  ^  Which  perhaps 
$1  clalfical  critic  may  think  to  be  no  unneceflary  caution. 

3.  That  the  conftrudion  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it.     <^  Nam  ex  ante* 
>•  cedentibus  et  confequentibus  fit  optima  interpretatio  «.'*    And 
therefore  that  ^ very  part  of  it  be  (if  pofliblc)  made  to  take  [  3803 
effefl ;  and  no  word  but  what  may  operate  in  fome  (hape  or 

other  K    <<  Nam  verba  debenf  intelligi  cum  effeElu^  ut  res  maps 
f*  valeat  quam  pereat  K** 

4.  That  the  deed  be  taVenmoft  ftrongly  againft  him  that 
is  the  agent  or  contrador,  and  in  favour  of  the  other  party. 
"  Ferba  fortius  accipiuntur  contra  proferentem,'*  As,  if  tenant 
in  fee-fimple  grants  to  any  one  an  ei]:ate  for  life,  generallyi 
it  ihall  be  conftrued  an  eftate  for  the  life  of  the  grantee  i. 
For  the  principle  of  felf-preferration  will  make  men  fufE- 
ciently  careful,  pot  to  prejudice  their  own  intereft  by  the  too 
^xtenfive  meaning  of  their  words :  and  hereby  all  manner  of 
4eceic  in  any  grant  is  avoided ;  for  men  would  always  zffeSk 
ambiguous  and  intricate  expreffions,  provided  they  were  after- 
wards at  liberty  to  put  their  own  conftrudion  upon  them. 

Put  here  a  diftin£lion  rnuli  be  taken  between  an  indenture 
.   .  ...       ...» 

*  And.  6o.  %  Show«  334. 

c  iBulftr.175.  Hob.  3Q4f  ^  iBulftr.  iot. 

'  ft  Savnd.  157*  -  '^  i  P.  Wmi.  457. 

*Hobtfft7.  r  ^  Plowd.  156. 

(  IQ  Rep.  133.  Co.  LHt«  2ty  i  Co.  LitU  4ft. 
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and  a  deed-poll :  for  the  words  of  an  indenture,  executed  by 
both  parties  are  to  be  confidered  as  the  words  of  them  both{ 
for,  though  delivered  as  the  words  of  one  party,  yet  they  are 
not  his  words  only,  becaufe  the  other  party  hath  given  his  con- 
fent  to  every  one  of  them.  But  in  a  deed-poU,  executed  only 
by  the  grantor,  they  are  the  words  of  the  grantor  only,  and 
(hall  be  taken  mod  (trongly  agalnft  him  ^.  And,  in  general, 
this  rule,  being  a  rule  of  mme  ftriflnefs  and  rigour,  is  the  lafi: 
to  be  reforted  to  ;  and  is  never  to  be  relied  upon,  but  where 
all  other  rules  of  expofition  fail'. 

5.  That,  if  the  words  will  bear  two  fenfes,  one  agreeable 
to,  and  another  agalnft  law ;  that  fenfe  be  preferred,  which 
is  moft  agreeable  thereto  "*.  As  if  tenant  in  tail  lets  a  leafe 
to  have  and  to  hold  during  life  generally,  it  (ball  be  conftnied 
to  be  a  leafe  for  his  own  life  only,  for  that  ftands  with  the 
law  'f  and  not  for  the  life  of  the  kflee,  which  is  beyond  his 
power  to  grant. 

r  ogj  ]  6.  That,  in  a  deed,  if  there  be  too  claufes  fo  totally  re- 
pugnant to  each  other,  that  they  cannot  ftand  together,  the 
firft  (hall  be  received  and  the  latter  rejefted  ^ :  wherein  it 
differs  from  a  will;  for  there,  of  two  fuch  repugnant  claufes 
the  latter  {hall  ftand  ^  IWhich  is  owing  to  the  diflerent  na- 
tures of  the  two  inftruments;  for  the  firft  deed  and  the  laft 
will  are  always  moft  available  in  law  (12).  Yet  in  both  cafes 
we  (hould  rather  attempt  to  reconcile  them  ^ 

7.  That  a  devife  be  moft  favourably  expounded,  to  pur- 
fue  if  poflible  the  will  of  the  devifor,  who  for  want  of  advice 

*■  Co.  Lict.  134.  A  Hax^.  94* 

*  Bacon**  Elem.  c*  3.  ^  Co.  Lite.  iiz. 

^  Co.  Lict.  42,  9  Cro.  Elii.  420«    i  Vern.  30. 

(12)  Such  was  held  to  be  the  law  in  the  time  of  lord  Coke ;  but 
now  where  the  fame  eftate  is  given  by  the  teftator  to  two  perfons  in 
differant  parts  of  his  will,  they  are  conftnied  to  take  the  eftatc  aa 
joint-tenant 8>  or  tenants  in  common,  according  to  the  lim  tationa 
of  the  eftates  and  intcrefts  devifed.      3  jiti,  4^3.      Harg.  Co^ 

Lift,  iia*  £• 

or 
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or  learning  may  have  omitted  the  legal  or  proper  phrafea. 
And  therefore  many  times  the  law  difpenfes  with  the  want  of 
words  in  devifesi  that  are  abfolutely  requisite  in  all  other  in- 
ftruments.  Thus  a  fee  may  be  conveyed  without  words  of 
inheritance  ^  ^  and  an  eftate-tail  without  words  of  procrea- 
tion ' ( 1 3).  By  a  will  alfo  an  eftate  may  pafs  by  mere  implicatipOy 

<i  See  pag.  108  •  '  Seepaf.  115. 


(13)  In  the  celebrated  cafe  of  Perrin  v.  Blake,  the  queftion  was 
this,  viz,  whether  the  manifefb  mteiltion  of  the  teftator  to  give  to 
the  firfl  taker  an  eilate  for  life  only  ought  to  prevail^  or  that  he  ihould 
have  an  eftate-tail  from  the  conftrudlion,  which  would  have  cleaiiy 
been  put  upon  the  fame  words,  if  they  had  been  ufed  in  a  deed.  The 
devife  in  fubftance  was  as  follows;  theteftator  declared,  it  is  my  intent 
and  meaning,  that  none  of  my  children  fhould  fell  or  difpofe  of  my 
eftate  for  longer  term  than  his  own  life;  and  to  thai  intaU  I  give  my 
fon  John  Williams  my  eftate  during  his  natural  Ufe,  remainder  to 
my  brother-in-law  during  the  life  of  my  fon  John  Williams  (the 
defign  of  that  being  to  fupport  the  contingent  remainder) ;  remain** 
der  to  the  heirs  of  the  body  of  John  Williams*    Lord  Mansfield 
and  two  other  judges  of  the  court  of  king's  bench  determined,  that 
John  Williams  took  an  eftate  for  life  only  ;  but  upon  a  writ  of  error 
to  the  exchequer- chamber,  the  decifion  was  reverfed,  and  fix  out  of 
eight 'of  the  other  judges  held,  that  John  Williams  took  an  eftatc- 
tail,  which  of  confequence  gave  him  an  abfolute  power  o{ felling  or 
difpofing  of  the  eftate  as  he  pleafed.     The  difcuffion  of  this  fubjeft 
called  forth  a  fplendid  difplay  of  legal  learning  and  ingenuity.  Yet 
it  has  fince  been  obferved  by  a  learned  judge,  that  as  one  of  the 
judges  held  that  John  Williams  took  an  eftate-tail,  becaufe  he  was 
of  opinion  that  fuch  might  be  prefumed  to  be  the  teftator's  inten- 
tion, no  argument  in  future  can  be  drawn  from  this  cafe  ;  becaufe 
one  half  of  the  judges  lelied  upon  the  ground  of  intention  alope* 
And  the  Editor  entirely  concurs  with  that  learned  Judge,  that  it  is 
the  firft  and  great  rule  in  the  expofition  of  >yills,  and  to« which  aU 
other  rules  muft  bend,  that  the  intention  of  the  tcftator  expreffed  in 
his  wjll  (hall  prevail,  provided  it  be  con/iflent  with  the  rules  of  law ; 
that  is,  provided  it  can  be  effeftuatcd  conilftently  with  the  limits  and 
bounds  which  the  law  prefcrlbes.    Mr.  J.  BuUer,  Doug,  322.    To 
argue  that  the  intention  (hall  be  fru  ft  rated  by  a  rule  of  conJlruRion 
of  certain  wordt^  is  to  fay  that  the  intention  fhall  be  defeated  by  the 
life  of  the  very  words  which  the  tcftator  has  adopted  as  the  bcft 

to 
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without  any  exprefs  words  to  A\xt€t  it's  courfe«  As,  where  a 
man  devifes  lands  to  his  heir  at  law,  after  the  death  of  his  wife : 
here,  though  no  eftate  is  given  to  the  wife  in  exprefs  terms* 
yet  (he  (hall  have  an  eftate  for  life  by  implication  *\  for  the 
intent  of  the  teftator  is  clearly  to  poftpone  the  heir  till  after 
her  death  \  and,  if  0ie  does  not  tal^e  it,  nobody  elfe  oan  (14). 
So  alfo,  where  a  devife  is  of  bla^k-acre  to  A  and  of  white- 
acre  to  B  in  tail,  and  if  they  both  die  without  iffue,  then  to 
C  in  fee  \  here  A  and  B  have  irofs  remainders  by  implication, 
and  on  the  failure  of  either's  iflue,  the  other  or  his  iflue  fliall 
take  the  whole ;  and  C's  remainder  over  fliall  be  poftponed 
till  the  iflue  of  both  Oiall  faiP.  But,  to  avoid  confufioq, 
no  fuch  crofs  remainders  are  allowed  between  more  than  two 
devifees"  (^S)  -  ^^^^t  ^"  general,  where  any  implications  are  al- 
lowed, they  muft  be  fuch  as  are  necejfary  (or  at  leaft  highly 

•  If.  13  Hen.  VII.  17.     I  Ventr,  ^  Cio.  J«e.  ^55.     i  Veptr.  914. 

376«  aSJjow.  139. 

^  Freem.  484. 

to  communicate  his  intentiopi  and  of  i^hich  the  fenfe  is  intelligible 
to  all  mankind. 

Where  technical  phrafes  and  terms  of  art  are  ufed  alone  by  a  tef- 
tator, it  is  fair  to  prefume  that  he  knew  their  artificial  import  and 
fignification^  and  that  fuch  was  his  will  and  intention  ;  but  where 
he  happens  to  introduce  them,  and  at  the  fame  tinic  in  efFc^  de- 
clareS)  that  I  dp  not  intend  what  conveyancers  undcrftand  by  thefe 
words,  but  my  intention  is  to  difpofe  of  my  eftate  dire&ly  contrary 
to  the  conftrudlion  generally  put  uppn  them  ;  furely  courts  of  juf- 
pee  are,  or  ought  to  be,  as  much  at  liberty ,  or  rather  under  an  obli- 
gation>  to  efTecluate  that  intention  as  far  as  the  law  will  admit,  as 
if  he  had  exprefrc4  it  in  the  moft  apt  and  appropriate  language. 
I  BL  R/p,  672.  4  Burr^  2579*  Doug,  329,  Feamef  113.  Harg. 
Traasy  3JI.  490. 

.  (14)  But  it  has  been  thought,  that,  if  it  is  giv^n  to  a  ftranger 
after  the  wife's  death,  the  devife  raifcs  no  implication  in  favour  pf 
the  wife,  for  it  may  defcend  to  the  hejr  during  the  life  of  the 
wife,  which  poi&bly  may  have  beai  the  tefta^or'a  intention*     Crt, 

^ac.  75-  -  ^ 

( 15 )  The  contrary  has  for  fome  time  been  fully  eftablifhed;  and 
this  has  been  laid  down  by  lord  Mansfield  as  a  general  rule ;  v^. 
wherever  crofs  remainders  are  to  be  raifed  between  two  and  no  more. 
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probaile)  and  not  merely  poffibU  implications  ^«  And  herein 
there  is  no  di(lin£lion  between  the  rules  of  law  and  of  equity: 
for  the  will|  being  confidered  in  both  coiirts  in  the  light  of  a 
limitation  of  ufes ',  is  conftrued  in  each  with  equal  favour 
and  benignity,  and  expounded  rather  on  it's  own  particular 
circuix/ftancesi  than  by  any  general  rules  of  pofitive  law. 

And  thus  we  have  taken  a  tranfient  view,  in  this  and  the 
three  preceding  chapters,  of  a  very  large  and  diffiifive  fub« 
]t8ty  the  do^rine  of  common  aflurances  :  which  concludes 
our  obfervations  on  the  title  to  things  real,  or  the  means  by 
which  they  may  be  reciprocally  loft  and  acquired.  We  have 
before  confidered  the  eftates  which  may  be  had  in  them,  with 
regard  to  their  duration  or  quantity  of  intereft,  the  time  of 
their  enjoyment,  and  the  number  and  connexions  of  the  per« 
fons  entitled  to  hold  them :  we  have  examined  the  tenures^ 
both  antient  and  modem,  whereby  thofe  eftates  have  been^ 
and  are  now,  holden  :  and  have  diftinguiihed  the  obje£t  of 
all  thefe  inquiries,  namely,  things  real,  into  the  corporeal 
or  fubftantial,  and  incorporeal  or  ideal  lindi  and  have  thus 
confidered  the  rights  of  real  property  in  every  light  wherein 

^  Vaugh.  26a.  *  Fits.  236.     Ji  Mod.  152. 

the  faTourable  prefumption  is  in  fupport  of  crofs  remainders  : 
where  between  more  than  two,  the  prefumption  k  againft  them  ; 
but  the  intention  of  the  teflator  may  defeat  the  prefumption  in  either 
«afe. 

And  the  Editor  conceives  that  crofs  remainders  would  be  raifed 
in  every  cafe,  in  which  it  appears  to  be  the  teftator*s  intention  that 
the  fubfequent  devifee  (hall  take  nothing  till  the  liTue  of  all  the  firft 
devifees  are  extin6l.     Cowp.  777.  797.    4  7,  R.  710. 

In  a  cafe,  where  crofs  remainders  were  created  by  a  deed,  lord 

ICenyon  declared,  that  "  no  technical  precife  form  of  words  it 

**  nec'effary  to  create  crofs  remainders,  though  in  the  verbofcneft 

**  of  conveyancers  an  abundance  of  words  is  genetally  introduced 

'"  in  deeds  for  this  purpofe."  5  7*.  i?.  431.    But  crofs  remainders 

cannot  be  created  in  a  deed,  as  in  a  will,  by  implication,  not  even 

where  the  ultimate  limitati6n  is  given  **  in  default  of  all  fuch 

**  ifliie,'^  which  words  would  probably  create  crofs  remainders 

aaongft  any  number  in  a  wilL     §  T.R.  jzt* 

they 


jta  ^e  E  I  o  H  t  $  Booic  IL 

ibtj  arc  contpBipIatecl  hj  the  laws  of  Englalut  A  fjftem 
f4  Uws^  that  differs  much  from  every  other  fyftem,  ex.* 
cept  thofe  of  the  fame  feodal  origin,  in  it's  notions  .and 
ffegulatioos  of  laoded  eftates  i  and  which  therefore  could 
in  this  particular  be  very  feldom  compared  with  any  other. 

The  fubjed,  which  has  thus  employed  our  attentioui  is 
«f  very  eztenGve  ufe,  and  of  as  extenfive  variety.     And  yet^ 
1  am  afraid,  it  has  afibrded  the  ftudent  kfs  amufement  and 
fitijiuve  in  the  purfuit,  than  the  matters  difcuflfed  in  the  pre- 
ceding F^lume.    To  fay  the  truths  the  vaft  alterations  which 
$hc  doctrine  of  #eal  property  has  undergone  from  the  conqueft 
to  tlie  prcfent  time ;  the  infinite  determinations  upon  points 
that  continually  aTife,  and  which  have  been  heaped  oneupoB 
another  tor  a  courfe  of  feven  centuries,  without  any  order  or 
C  3^3  3  method ;  and  the  multiplicity  of  ads  of  parliament  wjbicii 
have  amesded,  or  fometimes  only  altered,  the  common  law : 
fbeife  ca4>fes  have  made  the  (ludy  of  this  branch  of  our  national 
|iuJipr.udenoe  a  little  perplexed  and  intricate.     It  hath  been 
j»y  'Cndeavoiur  principally  to  fele£l  fuch  parts  of  i^^  as  were 
4b(  the  moft  general  ufe,  where  the  principles  were  the  moft 
fmple,  the  reafons  of  them  the  mod  obvious,  and  the  praAice 
th^  lead  embarrafied.     Tet  I  cannot  prefume  that  I  have  al* 
.ways  been  thoroughly  intelligible  to  fuch  of  my  readers,  as 
moat  before  ftrangers  even  to  the  very  terms  of  art^  which  I 
lunrebeen  obliged  to  make  ufe  of:  though,  whenever  thofe 
have  firft  occurred,  I  have  generally  attempted  a  (hort  ex- 
-plication  of  their  meaning.     Thefc  are  indeed  the  more  nu« 
mcrous,  on  account  of  the  different  languages,  which  our 
law  has  at  different  periods  been  taught  to  fpeak  ;  the  diffi- 
iCulty  arifing  from  which  will  infenCbly  diminifh  by  ufe  and 
fsuniliar  acquaintance.   And  therefore  I  (hall  clofe  this  branch 
'4»f  our  inquiries  with  the  words  of  fir  Edward  Coke^:  <<  al- 
^  jheit  tbe-ftudent  (hall  not  at  any  one  day,  do  what  he  can, 
•^  «eaefa.to  the  full  meaning  of  all  that  is  here  laid  down,  yet 
■n$  iet'hym  no  way  difcourage  himfelf  but  proceed }  for  on  fome 
^  other  day,  in  fome  othtfr  place,*'  (or  perhaps  upon  a  fecolid 
peruTal  rf  the  fame,)  "his  doubts  will  be  probably  removed.** 

y  Praeaae  to  VIoA. 
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CHAPTER     THE    TWE  WTTT-FOURTH* 


OF    THINGS     PERSONA  L^ 


UNPER  the  name  of  things  perfonal  arc  included  att 
forts  of  things  moveabUy  which  may  attend  a  man's 
pcrfon  wherever  he  goes  ;  and  therefore,  being  only  the  ob- 
je£^s  of  the  law  while  they  remain  within  the  limits  of  it'» 
jurifdiflion,  and  being  alfo  of  a  perifbable  quality,  are  not 
efleemed  of  fo  high  a  nature,  nor  paid  fo  much  regard  to  by 
the  law,  as  things  that  are  in  their  nature  more  permanent 
and  immoveabUy  as  lands,  and  houfes,  and  the  profits  ifluing 
thereout.  Thefe  being  conftantly  within  the  readi,  and 
under  the  prote£lion  of  the  law,  were  the  principal  favourites 
of  our  firft  legiihtors:  who  took  all  imaginable  care  in  aCcer- 
taining  the  rights,  and  dire£ting  the  difpofition>  of  fuch  pro- 
perty  as  they  imagined  to  be  lafting,  and  which  would  anfwer 
to  pofterity  the  trouble  and  pains  that  their  anceftors  employed 
about  them :  but  at  the  fame  time  entertained  a  very  low  and 
contemptuous  opinion  of  all  perfonal  eftate,  which  they  re<» 
garded  as  only  a  tranfient  commodity.  The  amount  of  it 
indeed  was  comparatively  very  trifling,  during  the  fcarcity 
of  money  and  the  ignorance  of  luxurious  refinements,  which 
prevailed  in  the  feodal  ages.  Hence  it  was^  that  a  tax  of  the 
fifietnthy  tenths  or  fometimes  a  much  larger  proportion,  of  all 
the  moveables  of  the  fubje£l,  was  frequently  laid  without 
fcruple,  and  is  mentioned  with  much  unconcern  by  our  an* 
tient  hiftorians,  though  now  it  would  juftly  alarm  our  opu* 
lent  merchants  and  fteckholders.  And  hence  likewife  may 
he  derived  the  frequent  ibrfekitre*  infliiled  by  tiie  commoa 
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law,  of  ali  a  man's  good  and  chattels^  for  mifbehaVioim  and 
inadvertencies  that  at  prefent  hardly  feem  to  dcferve  (o  {erere 
8  punifliment.  Oar  antient  law-books,  which  are  founded 
upon  the  feodal  proviOons,  do  not  therefore  often  condefcend 
to  regulate  this  fpecies  of  property.  There  is  not  a  chaptei^ 
in  Britton  or  the  mirroir,  that  can  fairly  be  referred  to  this 
head ;  and  the  little  that  is  to  be  found  in  Glanvil,  Bradlon^ 
and  Fleta,  feems  principally  borrowed  from  the  civilians.  But 
of  later  years,  fince  the  inttodu£lion  and  exfenfion  of  tf^de 
and  commerce,  which  are  entirely  occupied  in  this  fpecies  of 
property,  and  hatre  greatly  augmented  it's  quantity  alfd  of. 
courfe  it's  value,  we  have  learned  to  conceive  different  ideas 
of  it.  Our  courts  now  regard  a  man's  perfonalty  in  a  light 
fiearly,  if  not  quite,  equal  to  his  realty :  and  have  adopted  a 
more  enlarged  and  lefs  technical  mode  of  conGdering  the  one 
than  the  other;  frequently  drawn  from  the  rules  which  thej 
found  already  eftabliflied  by  the  Roman  law,  wherever  thofe 
rules  appeared  to  be  well-grounded  and  appofite  to  the  cafe  in 
queftion,  but  principally  from  reafon  and  convenience, adapted 
to  the  circumfitances  of  the  times }  preferving  Withal  a 
due  regard  to  antient  ufages,  and  a  certain  feodal  tin£lure^ 
which  is  ftill  to  be  found  in  fome  branches  of  perlbnal  pro-> 
perty. 

But  things  perfonal,  by  our  law,  do  not  only  include 
things  moveabhi  but  alfo  fomething  more :  the  whole  of  whick 
is  comprehended  under  the  general  name  oi  chaff eh^  which,  fir' 
Edward  Coke  fays*,  is  a  French  word  fignifying  goods.  Thd 
appellation  is  in  truth  derived  from  the  technical  Latin  word^ 
€atalla  :  which  primarily  fignified  only  beads  of  hufbandty, 
or  (as  we  dill  call  them)  cattle^  but  in  it's  fecondary  fenfe 
was  applied  to  all  moveables  in  general  ^.  In  the  grand 
^ujiumier  of  Normandy '^  a  chattel  is  defbribed  as  a  mere  move- 
able, but  at  the  fame  time  it  is  fet  in  oppofition  to  a  fief  or 
feud :  fo  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels.  And  it  is  in  this  latter,  more  et- 
tended,  negative  fenfe,  that  our  law  adopts  it ;  the  idea  of 

«  xinft.  ixS.  ^  Daftcibe.  II.  40^  •  ^.  Sy. 
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goodsy  or  moreabks  only,  being  not  fufficiently  comprehend 
five  to  take  in  evei^y  thing  that  the  law  confiders  as  a  chattel 
intereft.  For  fincc,  as  the  commentator  on  the  coujlumier^ 
obferves,  there  are  two  requifites  to  make  a  fief  or  heritage^ 
duration  as  to  time,  and  in&mobility  with  regard  to  place  % 
whatever  wants  either  of  thefe  qualities  is  not,  according  to 
the  Normans,  an  heritage  or  fief ;  or,  according  to  us,  is  not 
a  real  eilate :  the  confequeuce  of  which  in  both  laws  is,  that 
it  muft  be  a  perfonal  eftate,  or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  two 
kinds  i  chattels  real^  and  chattels /#f/^;ij/*« 

I.  Chattels  real^  faith  fir  Edward  Coke  ^,  are  fuch  as 
concern,  or  favour  of,  the  realty;  as  terms  for  years  of 
land,  wardQiips  in  chivalry,  (while  the  military  tenures  fub- 
filled,)  the  next  prefentation  to  a  church,  e  dates  by  a  {latute** 
merchant,  (latute-ftaple,  r/rgv/,  or  the  like;   of  all  which 
we  have  already  fpokcn.     And  tbefe  are  called  real  chattels^ 
as  being  interells  ifTuing  out  of,  or  annexed  to,  real  eftates : 
of  which  they  have  one  quality,  viz.  immobility,  which 
denominates  them  real i  but  want  the  other,  viz^  a  fufCcient, 
legal  indeterminate  duration  :  and  this  want  it  is,  that  con* 
ftitutes  them  chattels.    The  utmoft  period  for  which  they  can 
lad  is  fixed  and  determinate,  either  for  fuch  a  fpace  of  time 
certain^  or  till  ^uch  a  particular  fum  of  money  be  raifed  out 
of  fuch  a  particular  income  ;   fo  that  they  are  not  equal  in 
the  eye  of  the  law  to  the  lowed  edate  of  freehold,  a  leafe  for 
another's  life :   their  tenants  were  confidercd  tipon  feodal 
principles,  as  merely  bailifFs  or  farmers  ;  and  the  tenant  of 
the  freehold  might  at  any  time  have  dcftroyed  their  intered^ 
till  the  reign  of  Henry  VIII «.     A  freehold,  which  alone  is 
a  real  edate,  and  feems  (as  has  been  faid)  to  anfwer  to  the 
fief  in  Mormandy,  is  conveyed  by  corporal  invefiiture  and 

'  //  coi^ienJrnt  qml  fuft  non  mpuuab/e  qui  rte  feuver.t  eafuhnr  ft  corfsy  imjht 

fidedurua  tomJUun,  fol*  107.  a,  traitfportea,  et  tout  ct  qui  n^gjf  point  en 

*  So  too,  10  the  Norman  law,  Cateux  ba-itagi,     LL.  Will.  Nothi^  c,  4.  apud 

jtnt  mmbla  et  immeuhles :  JUcmmevrait  Dufrcfne.  II.  409. 

nuubletfmt  qui  tranfpirter  fe  peuventy  et  ^  i  Inft.  nS. 

en/unftr  U  eo^t  }    immeublet  Jnt  cbojet  *  See  page  142* 

Vol.  n.  G  g  livery 
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of  feifio  ;  which  gives  the  tenant  fo  ftxong  a  hold  of 
the  land,  that  it  nerer  after  can  be  wrefted  from  him  daring 
his  life,  but  by  his  own  a&y  of  voluntary  transfer  or  of  for- 
feiture }  or  elfe  by  the  happening  of  fome  future  contingen- 
cy, as  in  edates  pur  outer  vie,  and  the  determinable  freeholds 
mentioned  in  a  former  chapter*^.  And  even  thefe,  being  of 
In  uncertain  duration,  may  by  poflibility  laft  for  the  owner's 
life  i  for  the  law  will  not  prefuppofe  the  contingency  to  hap* 
pen  before  it  a£lually  does,  and  till  then  the  eftate  is  to  all 
intents  and  purpofes  a  life-eftate,  and  therefore  a  freehold  in- 
tereft.  On  the  other  hand,  a  chattel  intereft  in  lands,  which 
the  Normans  put  in  oppofition  to  fief,  and  we  to  freehold, 
is  conveyed  by  no  feifin  or  corporal  inveftiture,  but  the  pof- 
feflion  is  gained  by  the  mere  entry  of  the  tenant  himfelf ;  and 
it  will  certainly  expire  at  a  time  prefixed  and  determined,  if 
not  fooner.  Thus  a  leafe  for  years  mud  neceflarily  fail  at  the 
end  and  completion  of  the  term ;  the  next  prefentation  to  a 
church  is  fatisfied  and  gone  the  in  (tan  t  it  comes  into  pofleflion, 
that  is,  by  the  fird  avoidance  and  prefentation  to  the  living ; 
the  conditional  eftates  by  ftatutes  and  elegit  are  determined  as 
foon  as  the  debt  is  paid ;  and  fo  guardian(hips  in  chivalry 
expired  of  courfe  the  moment  that  the  heir  came  of  age. 
And  if  there  be  any  other  chattel  real,  it  will  be.  found  to 
Correfpond  with  the  reft  in  this  eflential  quality,  that  it's 
duration  is  limited  to  a  time  certain,  beyond  which  it  can- 
not fubfift. 

a.  Chattels  perfonal  are,  properly  and  ftri£lly  fpeaking^ 
things  moveable:  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  houfe- 
hold-ftttff,  money,  jewels,  corn,  garments,  and  every  thing 
elfe  that  can  properly  be  put  in  motion,  and  transferred  from 
place  to  place.  And  of  this  kind  of  chattels  it  is,  that  we 
are.  principally  to  fpeak  in  the  remainder  of  this  book ;  hav*. 
ing  been  unavoidably  led  to  confider  the  nature  of  chattels 
real,  and  their  incidents,  in  the  former  chapters  which  were 

employed 
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employed  upon  real  eftates :  that  kind  of  property  being  of 
a  mongrel  amphibious  nature,  originally  endowed  with  one 
only  of  the  chara^ieriftics  of  each  fpecics  of  things ;  the 
immobility  of  things  real,  and  the  precarious  duration  of 
things  perfonal. 

Chattel  interefts  being  thus  diftinguifhcd  and  diftri- 
butedi  it  will  be  proper  to  confider^  firft,  the  nature  of  that 
property^  or  dominion^  to  which  they  are  liable ;  which  muft 
be  principally,  nay  folely,  referred  to  perfonal  chattels :  and» 
fecondly,  the  titU  to  that  property,  or  how  it  may  be  loft  and 
acquired.    Of  each  of  thcfe  in  it's  order. 
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CHAPTER    THE    T  W  E  N  T  r-F  I  F  TH. 

OF    PROPERTY    IN    THINGS 

PERSONAL. 


PROPERTY,  ia  chattels  perfonal,  maybe  either  in 
pojfejjlon;  which  is  where  a  man  hath  not  only  the  right 
to  enjoy,  but  hath  the  adlual  enjoyment  of,  the  thing :  or 
elfe  it  is  in  oBion  s  where  a  man  hath  only  a  bare  right,  with- 
out any  occupation  or  enjoyment.  And  of  thefe  the  former^ 
or  property  in  pojfejfion^  is  divided  into  two  forts»  an  ahjclute 
and  a  qualified  property. 

I.  First  then  of  property  in  pojfejfim  abfoluU;  which  is 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfa 
the  occupation,  of  any  moveable  chattels ;  fo  that  they  can- 
not  be  transferred  from  him,  or  ceafe  to  be  his,  without  his 
own  a£l  or  default.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garmentSjt 
.and  the  like  :  fuch  alfo  may  be  all  vegetable  produ&ions,  as 
the  fruit  or  other  parts  of  a  plant,  when  fevered  from  the 
body  of  it ;  or  the  whole  plant  itfelf,  when  fevered  fiom  the 
ground ;  none  of  which  can  be  moved  out  of  the  owner's 
pofleflion  without  his  own  ad  or  confent,  or  at  leaft  with- 
out doing  him  an  injury,  which  it  i#  the  bufinefs  of  the  law 
to  prevent  or  remedy.  Of  thefe  therefore  there  remains  little 
to  be  faid. 

But  with  regard  to  anlmali,  which  have  in  themfehres  a 
principle  and  power  of  motion,  and  (unlefs  particularly  con- 
fined) can  convey  themTclves  from  one  part  of  the  world  to 
another^  there  is  a  great  dtSeretice  made  with  refpe£^  to  thei# 
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feveral  clafles,  not  only  in  our  law,  but  in  the  law  of  nature 
and  of  all  civilized  nations.  They  are  diftin^uiflied  intofuch 
as  are  d»tmtae^  and  fuch  as  zr^  ferae  naturae:  fome  being  of 
a  tame  and  others  of  a  ti/iUdifpofition^  In  fuch  as  are  of  a 
nature  tame  and  domeftic,  (as  horfes,  kine,  fheep,  poultry, 
and  the  like^)  a  man  may  have  as  abfolute  a  property  as  in 
any  inanimate  beings ;  becaufe  thefe  continue  perpetually  in 
his  occupation,  and  will  not  ftray  from  his  houfe  or  perfon, 
unlefs  by  accident  or  fraudulent  enticement,  in  either  of 
which  cafes  the  owner  does  not  lofc  his  property  • :  in 
which  our  law  agrees  with  the  laws  of  France  and  Holland  ^. 
The  ftealingj  or  forcible  abduftion^  of  fuch  property  as  this, 
IS  alfo  felony ;  for  thefe  are  things  of  intrinCc  value,  ferving 
for  the  food  of  man,  or  elfe  for  the  ufes  of  hufbandry «.  - 
But  in  animals  ferae  naturae  a  man  can  have  no  abfolute 
property. 

Of  all  tame  and  domeftic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother ;  the  Englifh  'law  agreeing 
with  the  civil,  that  •*  partus  fequitur  ventrenf*  in  the  brute 
creation,  though  for  the  moil  part  in  the  human  fpecies*  it 
difallows  that  maxim.  And  therefore  in  the  laws  of  £ng^ 
land  ^,  as  well  as  Rome  %  Ji  equam  meant  equus  tuus  praeg'* 
^*  nantem  fecerity  non  eft  tuumfed  meum  ^uod  natum  eft.**  And» 
for  this  PufFendorf  ^  gives  a  fenfible  reafon :  not  only  becaufe 
the  male  is  frequently  unknown ;  but  alfo  becaufe  the  dam^ 
during  the  time  of  her  pregnancy,  is  almoft  ufelef^  to  the 
proprietor,  and  muft  be  maintained  with  great  expence  and 
care :  wherefore  as  her  owner  is  the  lofer  by  her  pregnancy, 
he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  cafe  of  young  cygnets ;  which  belong  equally 
to  the  owner  of  the  cock  and  hen,  and  (hall  be  divided  be^* 
twcen  them  s.  But  here  the  reafons  of  the  general  rule  ceafe, 
and  <<  cejfante  raticne  ajfat  et  xpfa  lex:**  for  the  male  is  well  [391   1 

•  »  Mod.  319.  «  Ff,  6.  I.  5. 

b  Vmn,  in  Infi,  I,  i,  nV.  x.  §  15.         '  L.  of  N.  1.  4,  c.  7. 

«.i  Hal.  P.  C.  5ii,5».  *  7  Rep.  17. 
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known)  by  his  conftant  aflbcuition  with  the  female ;  aad  for 
the.  fame  reafon  the  owner  of  the.  one  doth  not  fufler  more 
difadvantage)  during  the  time  of  pregnancy  and  nnituref 
than  the  owner  of  the  other* 

IL  Othe&  animals,  that  are  not  of  a  tame  and  domeftic 
nature,  are  either  not  the  obje^is  of  property  at  all,  or  clfe 
fall  under  our  other  divifion)  namely,  that  of  qualified^  litmU 
iJ,  or  j^m/  property :  which  is  fuch  as  is  not  in  it's  nature 
permanent,  but  may  fometimes  fubfift,  and  at  other  times  not 
fubfift.  In  difcufBng  which  fubjed^  I  (hall  in  the  firft  place 
(hew,  how  this  fpecies<^  property  may  fubfift  in  fuch  animals 
as  are  ferae  naturae^  or  of  a  "wild  nature;  and  then,  how  it 
may  fubfift  in  any  other  things^  when  under  particular  cir- 
cumftances. 

First  then,  a  man  may  be  invefted  with  a  qualified;  but 
not  an  abfolute,  property  in  all  creatures  that  are  ferae  na^' 
iurae^  either  per  indu/hriatn^  propter  impotentiamy  or  propter 
privi/egium. 

I.  A  quAUFiED  property  may  fubfift  in  znimsisjirae 
naturae,  p»r  indtifiriam  hominis  :  by  a  man's  reclaiming  and 
making  them  tame  by  art,  induftry,  and  education  ;  or  by 
fo  confining  them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty.  And  under 
this  head  fome  writers  have  ranked  all  the  former  fpecies  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally  and  naturally  tame,  but  only  made  fo  by  art  and 
cuftom :  as  horfes,  fwine,  and  other  cattle ;  which,  if  ori- 
ginally  left  to  themfelves>  would  have  chofen  to  rove  up  and 
down,  feeking  their  food  at  large,  and  are  only  made  do- 
meftic by  ufe  and  familiarity  ;  and  are  therefore,  fay  they, 
called  manfuetuy  qua/i  manui  aj/ueta.  But  however  well  this 
notion  may  be  founded,  abftraiStedly  confidered,  our  law  ap- 
prehends the  moft  obvious  diftin£bion  to  be,  between  fuch 
animals  as  we  generally  fee  tame,  and  are  therefore  fcldom^ 
L  39^  3  if  ever,  found  wandering  at  large,  which  it  calls  domitae  na- 
turae :  and  fuch  creatures  as  are  ufually  fo^nd  at  liberty, 
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which  are  therefore  fuppoied  to  be  more  emphatically  yirar 
naturae,  though  it  may  happen  that  the  latter  {hall  be  fome- 
times  tamed  and  confine4  by  the  art  and  induftry  of  man* 
Such  as  are  deer  in  a  park,  hares  or  rabbets  in  an  inclofed 
warren,  doves  in  a  dorehoufe,  pheafants  or  partridges  in  a  - 
mew,  hawks  that  are  fed  and  commanded  by  their  owner, 
and  fiOi  in  a  private  poud  or  in  trunks,  ^fhefe  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keep- 
ing or  adual  pofleflion  :  but  if  at  any  time  they  regain  their 
natural  liberty,'  his  property  inftantly  ceafes }  unlefs  they 
have  animum  revertendi,  which  is  only  to  be  known  by  their 
\ifual  cuftom  of  returning  ^*  A  maxim  which  is  borrowed 
from  the  civil  law  ^ ;  '^  reveriendi  animum  videntur  definere 
**  habere  tuncy  cum  rev^endi  confuetudinem  deferuerintP  The 
law  therefore  extends  this  pofleflion  farther  than  the  mere 
manual  occupation ;  for  my  tame  hawk  that  is  purfuing  his 
quarry  in  my  prefence,  though  he  is  at  liberty  to  go  where 
he  pleafes,  is  neverthelefs  my  property ;  for  he  hath  animum . 
reveriendi.  So  are  my  pigeons,  that  are  flying  at  a  diftance 
from  their  home,  (efpecially  of  the  carrier  kind,)  and  like  wife 
the  deer  that  is  chafed  out  of  my  park  or  foreft,  and  is  inftant- 
ly purfued  by  the  keeper  or  forefter:  all  which  remain  (till 
in  my  pofleflion,  and  I  ftiU  preferve  my  qualified  property  in 
them.  But  if  they  ftray  without  my  knowlege,  and  do  not 
return  in  the  ufual  manner,  it  is  then  lawful  for  any  ftranger 
to  take  them  ^.  But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  re« 
turns  at  his  pleafure ;  or  if  a  wild  fwan  is  taken,  and  marked 
and  turned  loofe  in  the  river,  the  owner's  property  in  him 
dill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take 
him^ :  but  otherwife,  if  the  deer  has  been  long  abfent  with- 
out  returning,  or  the  fwan  leaves  the  neighbourhood.  Bees 
alfo  vLt  ferae  naturae ;  but,  when  hived  and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of 
nature,  as  well  as  by  the  civil  law".     And  to  the  fame  pur- 

^  Bra^Q.  /«  2.  c.  i«    7  Rep.  17.  'Crompt.  of  courts.  167.  7  Rep.  16. 

>  /ffjf.  a.  I.  15.  »  PttC  ;.  4.  (,  6.  ^  5.  Jnft,  2. 1.14.' 

*  FiAcb.  L.  177. 
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pofe^not  to  fay  in  the  fame  words  with  the  'civil  law»  fpcaks 
6ra£lon":  occupation,  that  is,  hiving  or  including  tjiem, 
gives  the  property  in  bees ;  for,  though  a  fwarm  lights  upon 
my  tree,  I  have  no  more  property  in  them  till  I  have  h^ved 
them,  than  I  have  in  the  birds  which  make  their  neft  thereon; 
9nd  therefore  if  another  hives  them^  he  (hall  be  their  proprie* 
tor :  but  a  fwarm,  which  fly  from  and  out  of  my  hive,  are 
mine  fo  long  as  I  can  keep  them  in  fight,  and  have  power  to 
purfue  them;  and  in  thefe  circumftances  no  one  elfe  is  en- 
titled to  take  them.  But  it  hath  been  alf<f  {aid  %  that  with 
us  the  only  ownerfiiip  in  bees  is  ratione/oiii  and  the  charter 
of  the  foreft  <*,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  affords  great 
countenance  to  this  do£lrine,  that  a  qualified  property  may 
be  had  in  bees,  In  confideration  of  (he  property  of  the  foil 
Vi^hereon  they  are  found. 

In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  their 
nature,  the  property  is  not  abfolute,  but  defeafible :  a  property^ 
that  may  be  deftroyed  if  they  refume  their  antient  wildnefs, 
and  are  found  at  large.  For  if  the  pheafants  efcape  front 
the  mew,  or  the  fifhes  from  the  trunk,  and  are  feen  wander- 
ing at  large  in  their  proper  element,  they  become  Jerae  na^ 
iurae  again  ;  and  are  free  and  open  to  the  firft  occupant  that 
has  ability  to  feize  them.  But  while  they  thus  continue  my 
qualified  or  defeafible  property,  they  arc  as  much  unc^er  the 
prote£lion  of  the  law,  as  if  they  were  abfolutely  and  indefea- 
fibly  mine ;  and  an  adion  will  lie  againft  any  man  that  de- 
tains them  from  me,  or  unlawfully  deftroys  them.  It  is  alfo 
as  much  felony  by  common  law  to  (leal  fuch  of  them  as  are  fit 
for  food  ( I  )>  as  it  is  to  Ileal  tame  animals  "^ :  but  not  fo,  if  they 

■  /.  2.  p.  I.  §  3.  P  9  Hen.  III.  c  13. 

<^  Cro.  jibr,  tit,  proftrtU,  37*  cites  9  j  Hal.  P.  C.  512. 

^3  £dw.  ill.  24. 

( I )  But  it  is  not  felony  to  ileal  fuch  animals  of  a  wild  nature^ 
unlefs  they  are  fo  confined  that  the  owner  can  take  them  whenever 
he  pleafcs ;  or,  if  they  are  not  confined,  unlefs  they  are  reduced  to 
tamenefs,  and  known  by  the  thief  to  be  fo.     i  Hawk.  b.  i.  f.  23. 
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are  only  kept  for  pleafare,  curioGty,  or  whim,  as  dogs,  bears, 
cats,  apes,  parrots,  and  Tinging  birds';  becaufe  their  value 
is  not  intrinfic,  but  depending  only  on  the  caprice  of  the 
owner  * :  though  it  is  fuch  an  invafion  of  property  as  may  [  394  1 
amount  to  a  civil  injury,  and  be  redre0ed  by  a  civil  zEtion '« 
Tet  to  (teal  a  reclaimed  hawk  is  felony  both  by  common  law 
and  ftatute "" ;  which  feems  to  be  a  relic  of  the  tyranny  of  our 
antient  fportfmen.  And,  among  our  elder  anceftors  the 
antient  Britons,  another  fpecies  of  reclaimed  animals,  viz. 
cats,  were  looked  upon  as  creatures  of  intrinfic  value  ^  and 
the  killing  or  dealing  one  was  a  grievous  crime,  and  fub- 
je£led  the  offender  to  a  fine ;  cfpecially  if  it  belonged  to  the 
king's  houfehold,  and  was  the  cu^os  horrei  regit,  for  which 
there  was  a  very  peculiar  forfeiture^.  And  thus  much  of 
qualified  property  in  wild  animals,  reclaimed  per  indiif'^ 
triem. 


2.  A  QUALIFIED  property  may  alfo  fubfift  with  relatiott 
to  animals  ferae  naturae^  ratione  impctentiae^  on  account  df 
their  own  inability.  As  when  hawks,  herons,  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
xiells  or  burrows  iu  my  land,  and  have  young  ones  there;  I 
have  a  qualified  property  in  thofe  young  ones  till  fuch  time 
as  they  can  fly  or  run  away,  and  then  my  property  expires*; 
but,  till  then,  it  is  in  fome  cafes  trefpafs,  and  in  others  fe- 
lony,  for  a  ftranger  to  take  them  away  ^.  For,  here,  as  the 
owner  of  the  land  has  it  in  his  power  to  do  what  he  pleafcs 
with  them,  the  law  therefore  vefts  a  property  in  him  of  the 
young  ones,  in  the  fame  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined :  for  thefe  cannot  through  weak* 


'  Lamb.  Eiren.  27$. 

*  7  Rep.  18.     3  Inft.  109. 

*  Bro.  jShr,  tit.  trefpafs,  407. 

i>  I  HaJ.  \\  C.  51a.    X  Hawk.  P.  C. 

f.  33- 

^  **  Si  quisfelemf  borrei  regU  cufio* 

*'  dem^  cccidertt  vd  furto  abffuIerityfeHs 

** /uwMa  Cauda  fufpendaiur^  lofiteaream 

i^  ^^tigenttfft  in  tarn  gratia  tHtichjfm* 


<<  dantur,  ufquedum  fummltas  caudattrim 
«'  rico€0-operiatur.**Vfotton.LL.fralI» 
l.yc,  5*  §  5^  An  anercement  fimiUr 
to  which,  fir  Edward  Coke  tells  us, 
(7  Rep.  18.)  there  antientljr  was  for 
ftealing  fwans  ;  only  fufpending  them 
by  the  beak,  inftead  of  the  tail. 
*  Carta  defor^,  9  Hen.  III.  c.  Ij, 
7  7  Rep,  17.    Uunbt  Eheo.  274.. 
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nefs,  any  more  than  the  others  through  reftraiat,  ufe  dieir 
natural  Uberty  and  for  fake  him. 

3.  A  MAM  may,  laftlyi  have  a  qualified  property  in  ani* 
mals^^  naturae^  pr$pter  prtviUgtum :  that  is^  he  may  ha^e 
the  privilege  of  hunting,  takiiig,  and  killing  them,  in  ex- 
[  3PJ  ]  cluiion  of  other  perfons.  Here  he  has  a  tranfient  property  in 
thefe  animals,  ufually  called  game,  fo  long  as  they  continne 
within  his  liberty*;  and  may  reftrain  any  ftranger  from 
taking  them  therein :  but  the  inftant  they  depart  into  ano« 
ther  liberty,  this  qualified  property  ceafes.  The  manner^ 
in  which  this  privilege  is  acquired,  will  be  ihewn  in  a 
fubfcqucnt  chapter. 

The  qualified  property  wliich  we  have  hitherto  confidered 
extends  only  to  TiXiimTXs  ferae  riaturatf  when  either  reclaimed^ 
impotent,  or  privileged.  Many  other  things  may  alfo  be 
the  obje^s  of  qualified  property.  It  may  fubfift  in  the  very 
elements,  of  fire  or  light,  of  air,  and  of  water.  A  man  can 
have  no  abfolute  permanent  property  in  thefe,  as  he  may  in 
the  earth  and  land  *,  fince  'thefe  are  of  a  vague  and  fugitive 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  ownerfhip,  which  lafis  fo  long  as  they  are  in  adual 
ufe  and  occupation,  but  no  longer.  If  a  man  difturbs  an* 
other,  and  deprives  him  of  the  lawful  enjoyment  of  thefe  5 
if  one  obftrufts  another's  antient  windows  %  corrupts  the  air 
of  his  houfe  or  gardens  \  fouls  his  water  S  or  unpens  and  lets 
it  out,  or  if  he  diverts  an  antient  watercourfe  that  ufed  to  run 
'  to  the  other's  mill  or  meadow  ^ ;  the  law  will  animadvert 
hereon  as  an  injury,  and  protedl  the  party  injured  in 
his  poffeffion.  But  the  property  in  them  ceafes  the  in- 
ftant they  are  out  of  pofleffion :  for,  when  no  man  is  engaged 
in  their  a£lual  occupation,  they  become  again  common,  and 
^very  man  has  an  equal  right  to  appropriate  them  to  his 
own  ufe. 

«  Cro.  Car.  554.  Mar.  4S.   5  Mod.  *  9  Rep.  59.   Lut.  9»# 

376.    iaMo4.  144-  ■9R«P-59- 

■9  Rep.  58.  *i  Leon.  173.    Skin.  389. 
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The8£  kinds  of  qualification  in  property  depend  upon  the 
peculiar  circumflances  of  the  fubje£l«matter,  which  is  not 
capable  of  being  under  the  abfolute  dominion  of  any  proprie- 
tor. But  property  may  alfo  be  of  a  qualified  or  fpecial  na« 
ture,  on  account  of  the  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  very  capable  of  abfolute  ownerihip.  [  39<S  } 
As  in  cafe  of  bailment j  or  delivery  of  goods  to  another  per* 
foa  for  a  partieolar  ufe ;  as  to  a  carrier  to  convey  to  London, 
to  an  innkeeper  to  fccure  in  his  inn,  or  the  like.  Here  there 
is  no  abfolute  property  in  either  the  bailor  or  the  bailee,  the 
perfon  delivering,  or  him  to  whom  it  is  delivered :  for  tha 
bailor  hath  only  the  right,  and  not  the  immediate  pofleffion ; 
the  bailee  hath  the  pofieflion,  and  only  a  temporary  right. 
But  it  is  a  qualified  property  in  them  both  ;  and  each  of  them 
is  entitled  to  an  a£lion>in  cafe  the  goods  be  damaged  or  taken 
away :  the  bailee  on  account  of  his  immediate  pofleflion  ;  the 
bailor,  becaufe  the  pofleflion  of  the  bailee  is,  immediately,  his 
pofleflion  alfo  *.  So  alfo  in  cafe  of  goods  pledged  or  pawned 
upon  condition,  either  to  repay  money  or  otherwife ;  both 
the  pledgor  and  pledgee  have  a  qualified,  but  neither  of  them 
an  abfolute,  property  in  them :  the  pledgor's  property  is  con- 
ditional, and  depends  upon  the  performance  of  the  condition 
pf  repayment,  i^c. ;  and  fo  too  is  that  of  the  pledgee,  which 
depends  upon  it's  non-performance '.  The  fame  may  be  faid 
of  goods  diftrained  for  rent,  or  other  caufe  of  diftrefs :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  firft  taking, 
the  abfolute  property  of  either  the  diftreinor,  or  party  dif- 
treined  upon ;  but  mtiy  be  redeemed,  or  elfe  forfeited,  by  the 
-fubfequent  condu£t  of  the  latter.  But  a  fervant,  who  hath 
the  care  of  his  mailer's  goods  or  chattels,  as  a  butter  of  plate, 
a  (hepherd  of  flieep,  and  the  like,  hath  not  any  property  or 
pofleflion  either  abfolute  or  qualified,  but  only  a  mere  charge 
or  overGght  K 

Having  thus  confidered  the  feveral  divifions  of  property  . 
in  poffejfffon,  which  fubfids  there  only,  where  a  man  hath 
both  the  right  ^nd  alfo  the  occupation  of  the  thing  $  we 

c  J  Roll.  Abr.  607.  f  Cro.  Jic.  245.  >  3  loft.  108. 
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will  proceed  next  to  fake  a  fbort  view  of  the  natiire  of  pro* 
perty  in  a^hn,  or  fuck  where  a  man  hath  not  the  occupation, 
but  merely  a  bare  right  to  occupy  the  thing  in  queilion ;  the 
pofleilion  whereof  may  however  be  recovered  by  a  fuit  or 
a&ion  at  law :  from  whence  the  thing  fo  recoverable  is  called 
t  397  3  ^  thing,  or  cho/ey  in  affion  ^  Thus  money  due  on  a  bond  is 
a  chofe  in  a£iion ;  for  a  property  in  the  debt  vefts  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there  is  na 
pofleifion  till  recovered  by  courfe  of  law.  If  a  man  promifes, 
or  covenants  with  me,  to  do  any  a£^,  and  fails  in  it,  whereby 
I  fuffer  danckage,  the  recompenfe  for  this  damage  is  a  cbofe  ia 
a£^ion :  for  though  a  right  to  fome  recompenfe  vefts  in  me^ 
at  the  time  of  the  damage  done,  yet  what  and  how  large 
fttch  recompenfe  (hall  be,  can  only  be  afcertained  by  verdi&; 
and  the  pofTeiCon  can  only  be  given  me  by  legal  judgment 
and  execution.  In  the  former  of  thefe  cafes  the  (ludent  will 
obferve,  that  the  property,  or  right  of  aAion,  depends  apoa 
an  exprefs  contra^i  or  obligation  to  pay  a  Hated  fum  :  and  in 
the  latter  it  depends  upon  an  implied  contrafl,  that  if  the 
covenantor  does  not  perform  the  a£l  he  engaged  to  doj  he 
fiiall  pay  me  the  damages  I  fuilain  by  this  breach  of  covenant. 
And  hence  it  may  be  colleded,  that  all  property  in  a£iion 
depend^  entirely  upon  concra£t$,  either  exprefs  or  implied  ; 
which  are  the  only  regular  means  of  acquiring  a  ch(^e  in 
a^iion,  and  of  the  nature  of  which  we  (ball  difcourfe  at  large 
in  a  fubfequent  chapter. 

At  prcfent  we  have  only  to  remark,  that  upon  all  con- 
tra£ts  or  promlfes,  either  expre/s  or  implied,  and  the  infinite 
yariety  of  cafes  into  which  they  are  and  maybe  fpunout,the 
law  gives  an  a£tton  of  fome  fort  or  other  to  the  party  injured 
in  cafe  of  non- perform  a  nee  ;  to  compel  the  wrongdoer  to  do 
juilice  to  the  party  with  whom  he  has  contrafled,  and,  on 
failure  of  performing  the  identical  thing  he  engaged  to  do,  to 
render  a  fatisfaftion  equivalent  to  the  damage  fuftained.    But 

^  The  fame  idea,  and  ttie  fame  de-  5a>)     And  again,  «  acqvt  honii  advu^ 

Bomination,  of  property  preva'.led  in  the  '*  mtrab'xtur  etism,  fi  quid  eft  in  eSum^ 

civil  law.    <<  Rtm  in  bonis  ncft'ii  kabtn  '*  busy  fetitionibusy  perfecutiinlbvs.    Nam 

♦*  inrtUigimur^  quititm  ad  recuj>trandum  **  et  bate  in  hftis  ej^  vidtafur,'**      (^J* 

**  lamfSHorttn  buttamtis.^*  (F/*j^i,\»  50.16.49.] 
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while  tlie  thing,  or  it's  equiraletit,  remains  in  fufpenfe,  and 
the  injured  party  has  only  th& right  and  not  the  occupationf 
it  is  called  a  chofe  in  adion  \  being  a  thing  rather  in  potnUia 
than  in  effe :  though  the  owner  may  have  as  abfolute  a  pro- 
perty in,  and  be  as  well  entitled  to,  fuch  things  in  zQCion^  as  [  398  ] 
to  things  in  poiTeQion. 

And,  having  thus  di(tingui(hed  the  different  degree  or 
fuantiiy  of  dominion  or  property  to  which  things  perfonal  are 
fubjed,  we  may  add  a  word  or  two  concerning  the  time  of 
their  enj&ynent^  and  the  number  of  their  owners  :  in  conformity 
to*  the  method  before  obferved  in  treating  of  the  property  of 
things  real. 

FiUsT,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expe£lancy,  created  in  perfonal  goods  and  chat* 
tels ;  becaufe,  being  things  tranfltory,  and  by  many  acci- 
dents fubje£t  to  be  loft,  deftroyed,  or  otherwife  impaired,  and 
the  exigencies  of  trade  requiring  alfo  a  frequent  circulation 
thereof^  it  would  occafion  perpetual  fuits  and  quarrels,  and 
put  a  ftop  to  the  freedom  of  commerce,  if  fuch  limitations 
in  remainder  were  generally  tolerated  and  allowed.  But  yet 
in  laft  wills  and  teftaments  fuch  limitations  of  perfonal  goods 
and  chattels,  in  remainder  after  a  bequeft  for  life>  were  per- 
mitted ^ :  though  originally  that  indulgence  was  only  flbewn^ 
whenmerely  the  ufe  of  the  goods,  andnotthe  goods  themfelyes, 
was  given  to  the  firil  legatee^;  the  property  being  fuppofed 
to  continue  all  the  time  in  the  executor  of  the  devifor.  But 
now  that  di(lin£lion  is  difregarded' :  and  therefore  if  a  maa 
cither  by  deed  or  will  limits  his  books  or  furniture  to  A  for 
life,  with  remainder  over  to  B,  this  remainder  is  good.  But» 
where  an  eftate-tail  in  things  perfonal  is  givev  to  the  iirft  or 
any  fubfequent  pofleflbr,  it  vefts  in  him  the  total  property, 
and  no  remainder  over  fhall  be  permitted  on  fuch  a  limit- 
ation  "*•  For  this,  if  allowed,  would  tend  to  a  perpetuity, 
ss  the  devifee  or  grantee  in  tail  of  a  chattel  has  no  method 

'  X  E^a.  Caf.  abr.  360*  '  2  Freem.  ao6. 

*  M«r.  |q6.  ?  I  P.  Wo^.  990; 
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has  once  been  acquired  by  the  owner.     And,  where  ftich 
things  are  found  without  any  other  owner,  they  for  the  moft 
part  belong  to  the  king  by  virtue  of  his  prerogative ;  except^ 
in  fome  few  inftances^  wherein  the  original  and  natural  rights 
of  occupancy  is  ftill  permitted  to  fubfift,  and  which  we  are 
now  to  conCder. 

!•  ThuSi  in  the  firft  place,  it  hath  been  faid,  that  any 
body  may  feize  to  his  own  ufe  fuch  goods  as  belong  to  an 
alien  enemy  ^.  For  fuch  enemies,  not  being  looked  upon  as 
members  of  our  fociety,  are  not  entitled  during  their  ftate  of 
enmity  to  the  benefit  or  protection  of  the  laws;  and  therefore 
every  man  that  has  opportunity  is  permitted  to  feize  upon 
their  chattels,  without  being  compelled  as  in  other  cafes  to 
make  reftitution  or  fatisfa£lion  to  the  owner.  But  this,  how<- 
ever  generally  laid  down  by  fome  of  our  writers,  muft  ia 
reafon  and  juftic^  be  retrained  to  fuch  captors  as  are  autho- 
rized by  the  public  authority  of  the  ftate,  refiding  in  the 
crown  ^ ;  and  to  fuch  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  a  declaration  of  war,  without  a  fafe- 
conduA  or  paiTport.  And  therefore  it  hath  been  holden  ^y 
that  where  a  foreigner  is  refident  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and  ours,  his  goods 
arc  not  liable  to  be  feized.  It  hath  alfo  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englifhman,  which  are 
afterwards  retaken  by  another  fubje£i:  of  thi^  kingdom^  the 
former  owner  (hall  lofe  his  QToperty  therein,  and  it  (hail  be 
indefeafibly  vefted  in  the  fecond  taker ;  unlefs  they  were  re- 
taken the  fameday,  and  the  owner  before  fun-fet  puts  in  bis 
claim  of  property  ^.  Which  is  agreeable  to  the  law  of  nations^ 
95  underftood  in  the  time  of  Grotius^,  even  with  regard  to 
captures  made  at  fca;  which  were  held  to  be  the  property  of 
the  captors  after  a  poiTcflion  of  twenty-four  hours  ;  though 
the  modern  authorities  ^  require,  that  before  the  property  can 

»  Fiod^  L.  178.  •  Uid,  ! 

«  Fnem*  40.  '  dij.  b.  &  p.  L  3.  r.  6.  §  3. 

'    *  Bro.  Atr.  tit,  fro^trtu.  j8.  fir-        «  BynkcrA.   quaeji,  jur,  pubL  L  4^ 
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be  chaogedt  the  goods  muft  have  been  brought  into  port, 
auid  have  continued  a  night  intra  praeftdia^  in  a  place  of  fafc 
cuftodyi  fo  that  all  hope  of  recovering  them  was  loft. 

And^  as  in  the  goods  of  an  enemy,  fo  alfo  in  his  per/in,  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him 
a  prifoner  in  war^;  at  leaft  till  his  ranfom  be  paidJ.  And 
this  do£trine  feems  to  have  been  extehded  to  negro-fervants', 
who  are  purchafed,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  fuppofed  to  continue  in 
fome  degree  the  property  of  their  mafters  who  buy  them : 
though,  accurately  fpeaking,  that  property  (if  it  indeed 
continues)  confifts  rather  in  the  jfcvpctnzlfirvzce^  than  'm 
the  body  or  per/on  of  the  captive  K 

2.  Thus  again,  whatever  moveables  are  fbunS  upon  the 
fiirface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor; 
and,  as  fuch,  are  returned  into  the  common  ftock  and  mafs 
oT  things:  and  therefore  they  belong,  as  in  a  ftate  of  nature^ 
to  the  firft  occupant  or  fortunate  finder,  unlefs  they  faH 
within  the  defcriptioa  of  waifs,  or  eftrays,  or  wreck,  or 
hidden  treafure ;  for  thefe,  we  have  formerly  feen ',  are 
vefted  by  hw  in  the  king,  and  form  a  part  of  the  ordinary 
revenue  of  die  crown. 

J.  Thus  too  the  benefit  of  th€  elements,  the  light,  the 
air,-  and  the  water,  can  only  be  appropriated  by  occupancy* 
If  i  have  an  antient  window  overlooking  my  neighbour's 
ground,  he  may  not  ere£k  any  bKnd  to  obftrud  the  light: 
but  if  I  build  my  houfe<:lofe  to  his  wall,  which  darkens  it, 

• 

^  Bfo.  jfhr*  tiL  fftftrtk.  tS.  «<  rtdmptuiumjuam  ampnufkto  A*  fn 

\  We  tq/m  wkk  %  twioM  writ  ef  <•  ^itsjua  jCi/«ff«^#  ftnrai  JiathfiSum 

tiafeifn  lA  th«  ccglfter  ( 1 04.)  ^  br«ak-  << /«^«'»  Mnuit)fnfft^  tt  iffum  H.  re- 

«os  ft  OMa's  bon/e^  foA  fetting  f«ch  hit  **  pk  if  okduoeitf  wei  fuo  mlitit  ahirt 

prifoMr  at  Urge.    «  Square  dvmum  ifjuti  *<  permjfit,  &c,** 

**  A.  apud  W'  (inquA  Unn  A»  ptendam  '  x  Lct.  20|. 

«  H.  Scutum  per  ipfum  A.^deiusrra  capm  k  Carth.  396.  Ld.  Raym.  147.  Salk« 

**  Htm  tanjuMM  prifmtm  fimwif  fnuffMe  6^7« 

^^pid^cmtMrnUkfrnptrfBiiimU.  ^BMkt«&»S; 

V<sdU  II.  H  h  'I  cannot 
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I  cannot  compel  hitn  to  demolifli  his  wall ;  for  there  the  firlt 
occupancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
makes  a  tan-yard,  fo  as  to  annoy  and  render  lefs  falubrious 
the  air  of  my  houfe  or  gardens,  the  law  will  fumiih  me  with 
a  remedy ;  but  if  he  is  firft  in  pofieflion  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nufance  is  of  my  own  feeking^ 
and  may  continue.  If  a  ftream  be  unoccupied,  I  may  ere£t 
a  null  thereon,  and  detain  the  water  \  yet  not  fo  as  to  injure 
my  neighbour's  prior  mjll,  or  his  meadow :  for  he  hath  by 
the  firflt  occupancy  acquired  a  property  In  the  current  (i). 

4.  With  regard  likewife  to  animals  /erae  naturaej  all 
mankind  had  by  the  original  grant  of  the  creator  a  right  to 
purfue  and  take  any  fowl  or  infe£b  of  the  air,  any  fi(h  or  in- 
habitant <rf  the  waters,  and  any  bead  or  reptile  of  the  field : 
and  this  natural  right  Hill  continues  in  every  individual,  uo- 
lefs  where  it  is  rellrained  by  the  civil  laws  of  the  country. 
And  when  a  man  has  once  fo  feifed  them,  they  become  while 
living  his  qualified  property,  or,  if  dead,  are  abfoluMj  hx» 
own  :  fo  that  to  fteal  them,  or  otherwife  invade  this  property, 
is,  according  to  their  refpefiive  values,  fometimes  a  criminal 
offence,  fometimes  only  a  civil  injury.  The  reftri£lions 
which  are  laid  upon  this  right,  by  the  laws  of  England,  re- 
late principally  to  royal  fifli,  as  whale  and  (turgeon,  and  fuch 
terreftrial,  aerial,  or  aquatic  animals  as  go  under  tliedeno- 


(i)  Since  the  immenfe  extenfion  of  the  woollen  and  cottoa 
manufadtures  by  machinery,  a  ftream  of  water  in  many  fituations 
is  become  of  great  value  to  the  owners  of  the  grounds  through 
which  it  flows.  But  though  af^ions  refpedUng  injuries  to  mills» 
and  the  right  to  dam  or  divert  the  water  in  a  ftream»  are  now  ex« 
tremcly  frequent  ki  the  countr}-,  yet  the  whole  law  upon  the 
fubje^l  feems  to  be  comprized  in  the  fentence  in  the  text. 

Any  one  may  build  a  mill,  and  may  detain  or  divert  the  water 
to  fupply  it,  provided  he  leaves  fufficient  for  all  the  beneficial 
puTpofes  to  which  it  had  been  preyioufly  applied  below,  and  pro- 
vided he  docs  not  throw  it  hack  upon  another's  ground,  or  upon 
a  pre-exiftcnt  mill  above,  fo  as  to  lefien  the  fall  upon  it's  'whcd^ 
and  thereby  to  dlmtmfli  the  effed  of  his  aeighbour's  madunery. 

fliinatioar 
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mination  of  games  the  taking  of  which  is  made  theexcIuGve 
right  of  the  prince,  and  fuch  of  his  fubjefts  to  whom  he  has 
granted  the  fame  royal  privilege  (2).  But  tbofe  animals  which 
are  not  exprefsly  fo  refervedj  are  ftill  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  fubjcfls,  upon  their  own 
territories  i  and  in  the  fame  manner  as  they  might  have  taken 
even  game  itielf,  till  thefe  civil  prohibitions  were  ifiued : 
there  being  in  nature  no  diftin£lion  between  one  fpecies  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  fquirrel,  in  a  partridge  or  a  butterfly : 
but  the  difference,  at  prefent  made,  arifes  merely  from  the 
pofitivc  municipal  law. 

5*  To  this  principle  of  occupancy  alfo  mud  be  referred 
the  method  of  acquiring  a  fpecial  perfonal  property  in  corn 
growing  on  the  ground,  or  other  embUments^  by  any  pcjfejfor 
of  the  land  who  hath  fown  or  planted  it,  whether  he  be  [  404  ] 
owner  of  the  inheritance,  or  of  a  lefs  eilate :  which  emble- 
ments are  diftind  from  the  real  eftate  in  the  land,  and  fub- 
}t€t  to  many,  though  not  all,  the  incidents  attending  per- 
fonal chattels  (3).  They  were  devifable  by  teftament  before 
the  ftatute  of  wills '",  and  at  the  death  of  the  owner  {hall 
veil  in  his  executor  and  not  his  heir ;  they  are  forfeitable 
by  outlawry  in  a  perfonal  a£tion":  and  by  the  ftatute 
II  Geo.  IL  c.  19.  though  not  by  the  common  law%  thej 
may  be  diftrained  for  rent  arrere.  The  reafon  for  admit- 
ting the  acquiiition  of  this  fpecial  property,  by  tenants  who 
have  temporary  interefts,  was  formerly  given  p  ;  and  it  was 
extended  to  tenants  In  fee,  principally  for  the  benefit  of 
their  creditors :  and  therefore,  though  the  emblements  are 
affets  in  the  hands  of  the  elecutor,  are  forfeitable  upon  out- 

^  Perk.  §  512.  o  I  Roll.  Abr.  666. 

*Bro.    ylhr.  tit,  embUwutttu    21  •  ^  page  I22.  146. 

5lUp.  116. 

■    ■  ■  ■  III!      I  !■■■■■  ■       — ^— —  ■    ■!■■■■■  I        I— w^^a      ■        in        I     ■      »     u 

(2)  See  this  controverted  by  the  Editor  in  page 41 9,  note  ( lo). 

(3  )  The  right  to  emblements  does  not  feem  to  be  aptly  referred 
to  the  principle  of  occupancy;  for  they  arc  the  continuation  of  an 
inchoate,  aad  not  the  acqwTitioh  t^an  original,  right. 

H  h  2  lawry^ 
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hwry,  and  diftreinable  for  rent,  they  are  not  in  othtr  re^icA* 
confidered  as  perfonal  chattels )  and  particularly  they  are  not 
the  ohjeA  of  larceny,  before  they  are  fevered  from  the  ground^. 

6.  The  doArine  of  property  arifiog  from  acceffl&n  is  alio 
gtounded  on  the  rrght  of  occupancy.  By  the  Roman  law, 
if  any  giren  corporeal  fubftance  receiyed  afterwards  an  accef- 
fion  by  natural  or  by  artificial  means,  as  by  the  growth  of 
vegetables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  converfion  of  wood  or  metal  into  veffels  and 
utenfils,  the  original  owner  of  the  thing  was  entitled  by  his 
fight  of  poflcffion  to  the  property  of  it  under  fuch  it's  ftatc 
of  improvement'  (4) :  but  if  the  thing  itfelf,  by  fuch  operation^ 
was  changed  into  a  different  fpecies,  as  by  making  wine,  oil, 
or  bread,  out  of  another's  grapes,  olives,  or  wheats  it  be- 
longed to  the  new  operator  ;  who  was  only  to  make  a  fatif- 
fadlion  to  the  former  proprietor  for  the  materials,  which  he 
had  fo  converted '.  And  thcfe  dodrincs  are  implicitly  copied 
and  adopted  by  our  Bra£^on  %  and  have  fince  been  confirmed 

[  405  ]  by  many  refolutions  of  the  courts  ^  It  hath  even  been  heldj 
that  if  one  takes  away  and  cloaths  another's  wife  or  fon^  and 
afterwards  they  return  home,  the  garments  (ball  ceafe  to  be 
his  property  who  provided  them,  being  annexed  to  the  perfon 
of  the  child  or  woman  ^. 

7.  But  in  the  cafe  of  confufton  of  goods,  where  thofe  of 
two  perfons  sure  fo  intermixed,  that  the  feveral  portions  can 

4  3  Iril.  IC9.  ■  Brow  jAr*  tit,  propertk*  23.  Moor. 

'  laft.  2.  1.  25 >  26.  31.  J^.  6.  1. 5.       20.  Poph.  3S. 

*  hft,  2.  1.  25.  34.  ^  Moor.  214. 

*  /•  2«  «.  2  fi^  3. 

(4)  This  alfo  has  long  been  the  law  of  England ;  for  it  it  laid 
down  in  the  Year-books,  that  whatever  alteration  of  form  any  pro- 
perty has  undergone,  the  owner  ma^*  fcize  it  in  it's  new  ihape,  if 
he  can  prove  the  identity  of  the  original  materials ;  as  if  leather  be 
made  into  (hoes,  cloth  into  a  coat,  or  if  a  tree  be  fquared  into 
timber,  or  filver  melted  or  beat  into  a  different  figure*  5  Hcu^  VU* 
fo.  15.     12  Hen.  Fill.  fo.  10. 
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be  no  longer  diftinguiihed,  the  Englifli  law  partly  agreea 
withj  and  partly  difiers  from^  the  civil.  If  the  intermixtare 
be  by  confent,  I  apprehend  that  in  both  laws  the  proprietora 
have  an  intereft  in  common,  in  proportion  to  their  refpeAive 
(bares  '•  But  if  one  wilfully  intermixes  his  money^  eorn^ 
or  hay,  with  that  of  another  man,  without  his  approbatioa 
pr  knowkge,  or  cafts  gold  in  like  manner  into  another's 
melting  pot  or  crucible^  the  civil  law,  though  it  gives  the 
fole  property  of  the  whole  to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  fatisfa£lion  to  the  other  for  what 
he  has  fo  improvidently  loft  f.  But  our  law,  to  guard  againft 
fraud,  gives  the  entire  property,  without  any  account,  to  hioi 
whofe  original  dominion  is  invaded,  and  endeavoured  to  be 
rendered  uncertain^  without  his  own  eoufent  *• 

8.  Thx&e  is  ftill  another  fpecies  of  property,  which  (if  it 
fubGfts  by  the  common  law)  being  grounded  on  labour  and 
invention,  is  more  properly  reducible  to  the  head  of  occu* 
pancy  than  any  other ;  Cnce  the  right  of  occupancy  itfidf  is 
fuppofed  by  Mc.  Locke  *,  and  many  others  ^,  to  be  founded 
on  the  perfonal  labour  of  the  occupant.  And  this  is  the 
right,  which  an  author  may  be  fuppofed  to  have  in  his  own 
original  literary  compofitions :  fo  that  no  other  pcrfon  with* 
out  his  leave  may  publiih  or  make  profit  of  the  copies.  When 
a  man  by  the  exertion  of  his  rational  powers  has  produced  an 
original  work,  he  feems  to  have  clearly  a  right  to  difpofe  of  [  /^o6  ] 
that  identical  work  as  he  pleafes,  and  any  attempt  to  vary  the 
difpofition  he  has  made  of  it,  appears  to  be  an  invafion  of  that 
right.  Now  the  identity  of  a  literary  compoGtion  confifts  in« 
6relj  in  iht/entit/ufftznd  the  language;  the  fame  conceptions^ 
cloathed  in  the  fame  words,  muft  neceflarily  be  the  fame  com** 
pofition  :  and  whatever  method  be  taken  of  exhibiting  that 
compofition  to  the  ear  or  the  eye  of  another,  by  recital,  by  writ^ 
Ing,  or  by  printing,  in  any  number  of  copies  or  at  any  period 
of  time,  it  is  always  the  identical  work  of  the  author  which 

*  hji.  %.  r.  27,  2S,    I  Vein.  %%•;,      P.  C.  513.    %  Vcrn.  516. 
y  Jnfi,  1.  1. 28.  •  on  Gov.  parti,  ch.  5. 

f  fof h.  3S.  2  Bulftc  325.    X  Hal.  ^  Set  ptfic  8. 
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.  is  fo  exhibited ;  and  no  other  man  (it  hath  been  thought)  can 
have  a  right  to  exhibit  it^  efpeciallj  for  profile  without  the 
author's  confent.  Iliis confent  may^perhaps  be  tacitlj  given' 
to  all  mankind,  when  an  author  fuflFers  his  work  to  be  pub- 
liflied  by  another  handj  without  any  claim  or  referve  of  rights 
and  without  ftamping  on  It  any  marks  of  ownerfliip ;  it  be- 
ing then  a  prefent  to  the  public,  like  building  a  church  or 
bridge,  or  laying  out  a  new  highway :  but,  in  cafe  the  aa« 
thor  fells  a  fingle  book,  or  totally  grants  the  copyright,  it  hath 
been  fuppofed,  in  the  one  cafe,  that  the  buyer  hath  no  more 
right  to  multiply  copies  of  that  book  for  fale,  than  he  hath  to 
imitate  for  the  like  purpofe  the  ticket  which  is  bought  for  ad« 
million  to  an  opera  or  a  concert ;  and  that,  in  the  other,  the 
whole  property,  with^aU  it's  excluiive  rights,  is  perpetually 
transferred  to  the  grantee.  On  the  other  hand  it  is  urged, 
that  though  the  exclufive  property  of  the  manufcript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  hforw 
it  is  printed  or  publiflied ;  yet  from  the  inftant  of  publica* 
tion,  the  exclufive  right  of  an  author  or  his  afligns  to,  the  fole 
communication  of  his  ideas  immediately  vanifhes  and  evapo* 
rates ;  as  being  a  right  of  too  fubtile  and  uofubftantial  a  na- 
ture to  become  the  fubje£l  of  property  at  the  common  law, 
and  onl^  capable  of  being  guarded  by  pofitive  ftatutes  and 
fpecial  proviGons  of  the  magiftrate. 

The  Roman  law  ad j udged,  that  if  one  man  wrote  any  tliiag 
on  the  paper  or  parchment  of  another,  the  writing  fliould  be- 
long to  the  owner  of  the  blank  materials^:  meaning  thereby 
[407  ]  the  mechanical  operation  of  writing,  for  which  it  direded  the 
fcribe  to  receive  a  fatisfaftion ;  for,  in  works  of  getiius  and 
invention,  as  in  painting  on  another  man's  canvas,  ■'die  fame 
law  ^  gave  the  canvas  to  the  painter.  As  to  any  other  pro- 
perty in  the  works  of  the  underflanding,  the  law  is  filent ; 
though  the  fale  of  literary  copies,  for  the  purpofes  of  recital 
or  multiplication,  is  certainly  as  antient  as  the  times  of  Tc« 

c  Si  inckarth  mtmbran'ffvt  tins  carmen  .  widens.  Inft,  %,\,  3^   See  p^  404* 
vet  fufi'oi  iam  vfl origthtiem  Tithsfcr^firitp  *  Jkid,  §  34* 

^MJMt  eorforis  ff^  Tkju'fid  tu  dmmt  »£• 

rtncej 
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fence*,  Martial f,  and  Statius^  Neither  with  us  in  Eng- 
land hath  there  been  (till  very  lately)  any  final  >  determina- 
tion upon  the  right  of  authors  at  the  common  law  (5).) 

*  Frol,inEmmch*zo.  common  law.     But  afterwards,  in  the 

^  ^f^g^*  i*  67.  IV.  71.  xiiL  3.  xiv.  194.  cafe  of  Dpnaldfon  v.  Becht,  bdbre  tiK 

.  *  Jwv,  viit  S3.  houfeof  locds>  %%  Ftbr.  1774^  it  wai 

^  Since  thii  was  firft  wrUten*  it  was  held,  that  no  copyright  now  fabfifts  in 

'determined   in  the  cafe  of  Wdltr  «•  ra&ort,  after  the  expTation  of  the  fe^ 

tayhr  in  B,  K.  PafcA,  9  Geo.  III.  Tcral  terms  created  ^y  the  ftatote  of 

J 7699  that  an  eiclofive  and  permanent  queen  Anne. 

copyright  in  authors  fobfifted  by  the' 


.  {5  )  Whether  the  prodoftions  of  the  jnind  could  communicatea 
right  of  property  or  of  cxclufive  .enjoyment  in  re^on  and  nature ; 
and  if  fuch  fi  mond  right  exifted,  whether  it  was  recognized  and 
fupported  by  the  common  law  of  England;  and  whether  the 
common  law  was  intended  to  be  retrained  by  the  Ukatute  of  queen 
Anne ;  are  queflionS)  upon  which  the  learning  and  talents  of  the 
highoft  legal  characters  in  this  j^ingdom  have  been  powerfully  and 
;Eealou%  exerted* 

Thefe  queftions  were  Anally  Xo  determined  that  an  author  has  no 
xight  at  prefent  beyond  the  limits  fixed  by  the  ftatute.  But  as  that 
determination  was  contrary  to  the  opinion  of  lord  Mansfield^  the 
learned  Commentator,  and  fereral  other  judges,  every  perfon  may 
ftill  be  permitted  to  indulge  his  own  opinion  upon  the  propriety  of 
it,  without  incurring  the  imputation  of  arrogance.  Nothing  is 
more  erroneous  than  the  common  pra^ice  of  referring  the  origin  of 
jnoral  nght^  and  the  (yftem  4)f  natural  equity,  to  that  favage  llate, 
which  is  fuppofcd  to  have  preceded  civilized  efls^lilbmenjts  $  «n 
which  literary  compoiition,  and  of  .coofequence  the  right  to  it,  .could 
have  no  exiftence.  But  the  true  mode  of  afcertaining  a  moral  right 
I  conceive  is  to  inquire,  whether  it  is  fuch  as  the  reafon,  the  culti- 
vated reafon,  of  mankind  muft  necclTarQy  afTent  to* 

No  propofition  feems  more  conformable  to  that  criterion,  than 
that  every  one  Ihould  enjoy  the  reward  of  his  labour,  the  harvcfl 
where  he  has  fown,  or  the  fruit  of  the  tree  which  he  has  planted. 

And  if  any  private  right  ought  to  he  preferved  more  facred  and 
inviolable  than  another,  it  is  that  where  the  moil  exteniive  bene- 
fit flows  to  mankind  from  the  l^>our  by  which  it  is  acquired.  Lite- 
rary property,  it  mull  be  admitted,  is  very  different  in  its  nature 
.from  a  property  in  fubflantial  and  corporeal  objedis,  and  this  dif- 
ference has  led  fome  to  deny  its  exiftence  as  property;  but  whether 

Hh4  it 
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Bar  wfaatarer  inherent  copyright  might  have  been  fuppofied 
to  fubfift  kf  the  common  law,  the  ftatute  8  Ann.  c.  i^  (a^ 
mended  by  ftatute  15  Geo.  III.  c.  53.)  hath  now  d€clar€4  that 
the  anthoT  and  his  afligns  Ihali  have  the  fole  liberty  of.print- . 
ing  and  reprinting  his  works  for  the  term  of  fourtecn'yearSj^- 
andm  longer^:  and  hath  alfo  proteAed  that  property  byraddiv 

1  By  flsCute  15  Geo.  III.  c^  53.  fome      grated  to  the  unirerfitlesa  and  cerUia 
•ddltiooal  priyileget  ia  this  refpeft  uc      other  learned  focieties. 


it  18  ful  generis^  or  under  whatever  denomioation  of  rights  it  may 
more  properly  be  clafTed,  it  feems  founded  upon  theiame  principle  of 
general  utQtty  to  fociety,  which  is  the  bafis  of  a]}  other  moral  right% 
and  obligations. 

Thus  conddered,  an  author's  copyright  ought  to  hi  efteemed  an 
inviolable  rights  cftaUiflied  m  found  reafon  and  abftra^  raorahty. 

No  lefs  than  eight  of  the  twelve  judges  were  of  opinion  that  thia 
was  a  right  allowed  and  perpetuated  by  the  common  law  of  Eng- 
land \  but  fix  held,  that  the  enjoyment  of  it  was  abridged  by  the 
ftatute  of  queen  Ann^^  and  that  all  remedy  for  the  violation  of  it 
was  taken  away  after  the  expiration  of  the  terms  fpecified  in  the 
TiSt ;  and  agreeable  to  that  opinion  was  the  final  judgment  of  the 
lords. 

See  the  arguments  at  length  of  the  judges  of  the  king's  bcnch^ 
and  the  opinions  of  the  reft,  in  4  Burr.  2303. 

In  Ireland  thcjp  is  yet  no  ftatute  to  protcA  the  copyright  of  au- 
thors. To  that  circumftance  we  ought  perhaps  to  attribute  the. 
paucity  of  pubh'cations  in  Ireland  upon  law,  hiftory,  and  thofe 
fcienccs,  which  require  laborious  perfeverance.  Nfcn  of  geniufti^ 
and  learning  in  that  country  arc  ftimulated  only  by  the  incentive, 
which  lord  Camden  fplendidly  defcribed  in  the  conclufion  of  his 
argument  againft  literary  property.  "  Glory  is  the  reward  of 
•*  fciencc,  and  thofe  who  deferve  it  fcom  all  meaner  views.  I 
**  fpeak  not  of  the  fcribblers  for  bread»  who  tcazc  the  prefs  witl^ 
f*  their  wretched  produftions.  Fourteen  years  are  too  k>ng  3^ 
*«  privilege  for.  their  peri(hable  trafh.  It  was  not  for  gain  that 
*«  Bacon,  Nc^'ton,  Miltori,  Locke,  inftru^ed  and  delighted  tlic 
**  world.  When  the  bookfeller  offered  Milton  five  pounds  for  his 
•<  Paradife  Loft,  he  did  not  rejeft  it,  and  commit  his  poem  to  the 
«•  flamta*  nor  did  he  accept  the  miferaMe  pittance  as  the  rewanj 
"  of  his- labour  ;  he  knew  that  the  real  price  of  his  work  was  iow 

f*  mortality,  and  tl^at  poftcrity  woold  pay  it/* 

/  '  tional 
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tioiial  penalties  mA  forfeitures :  direAing  farther,  thtt  if,  at 
the  end  of  that  tertni  the  author  himfelf  be  living,  the  right 
Ihall  then  return  to  him  for  another  term  of  the  fame  dura<» 
tion(6): — and  a  fimilar  privilege  is  extended  to  the  iuventora 
of  prints  and  engravings,  for  the  term  of  eight-and-twentj 


(6)  Where  an  author  transfers  all  his  right  or  intereft  in  a  pub- 
lication, upon  his  furviving  the  firft  fourteen  years,  the  fecond 
term  will  refult  to  his  affignee  and  not  to  himfelf.  2  Bro.  80.  Mu- 
fical  compofitions  have  been  held  to  be  within  the  meaning  and 
protcdkioD  of  the  ftatutc,  Comfp.  623.  A  reprefenutioD  of  a  dra- 
matic performance  upon  the  ftage  is  not  a  publication  for  whicH 
die  author  can  maintain  an  a£kion  as  for  an  invafion  of  his  right. 
5  T.  R.  245.  Yet  no  one  has  a  right  to  uke  down  a  play  in  (horu 
hand,  and  to  print  it  before  it  is  pubiifhed  by  the  author. 
jimb.  694^  A  fair  and  bona  Jide  abridgment  of  any  book  is 
confidered  a  new  work ;  and  however  it  may  injure  the  £de  of  the 
original,  yet  it  is  not  deemed  in  law  to  be  a  piracy  or  a  violatiois 
of  the  author's  copyright*     J  Bro.  4J1.  2  Atk.  141. 

An  ad^ion  may  be  brought,  or  an  injundion  obtained  in  a  courS 
of  equity,  though  the  publication  be  not  entered  in  the  regtfter  of 
the  ftationers  company,  or  the  author  does  not  prefix  his  nanM^to 
^'t,  1  BL  Rep.  330.  T  T.  R*  6ao.  i  but  no  one  can  be  profc- 
cuted  for  the  penalties  introduced  by  the  ftatute,  vis;,  a  forfeituitf 
of  one  penny  for  every  flieet,  and  the  fheets  are  to  be  defaced,  un- 
lefs  the  work  is  entered  according  to  the  diredlions  of  15  Geo..III. 
c.  53.  which  ftatute  has.  fecured  to  the  univerflties  and  colleges 
therein  mentioned,  a  perpetuity  in  the  copyright  of  all  books  giveq 
or  devifed  in  truil  for  them  by  the  authors.  By  the  1  z  Geo.  IL 
c.  36.  and  the  34  Geo.  III.  c.  20.  if  any  book  be  originally  writ* 
^  Ipn  and  pubiifhed  in  this  country,  and  be  afterwards  reprinted 
abroad,  and  be  imported  and  expofed  to  fale  here,  the  im* 
porter  and  feller  fhall  forfeit  all  fuch  books  to  be  cancelled  ;  and 
for  every  offence  fhall  forfeit  alfo  ten  pounds,  and  double  the  value 
of  the  books,  to  be  recovered  with  cofls.  Every  fale  of  one  book» 
or  a  parcel,  is  a  diflinfl  offence,  by  which^a  new  penalty  is  in- 
purred.  3  7.  R.  509.  Under  thefe  flatutes  it  feema  immaterial 
whether  the  author's  copyright  is  extin^l  or  not,  if  the  book  has 
been  reprinted  in  England  within  twenty  years. 

Thefe  flatutes  were  intended  for  the  encouragement  of  printing 
|u  this  country, 

ycaw. 
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years,  by  the  ftatutes  8  Geo.  IL  c.  13.  and  7  Geo.  III.  c.  38. 
befidcs  an  a£kion  for  damages,  with  double  cofts,  by  ftatute 
17  Geo.  III.  c.  57.  (7).  All  which  parliamentary  protefHons 
appear  to  have  been  fuggefted  by  the  exception  in  the  ftatute 
•f  monopolies,  21  Jac.  I.  c*  3.  which  allows  a  royal  patent 
of  privilege  to  be  granted  for  fourteen  years  to  any  inventor 
of  a  new  manufa£iure  for  the  fole  woricing  or  maldng  of 
the  fame ;  by  virtue  whereof  it  is  held,  that  a  temporary  pro- 
perty tjiereln  becomes  vefted  in  the  king's  patentee*^  (8 J. 

k  ,  vern.  6u 


'  (7)  The  principal  differences  in  thefe  three  ftatutts  concerning' 
prints  feem  to  be  thefe:  the  8  Geo.  II.  gives  an  exclufive  privOcge 
of  publiihing  to  thofe  who  invent  or  defign  any  print,  for  fourteen 
jtars  only ;  the  7  Geo.  III.  extends  the  term  to  twenty-eight 
years  abfolutely,  to  all  who  either  invent  the  defigpn  or  make  s 
print  from  another's  defign  or  piAure ;  and  thofe  who  copy  fuch 
prints  within  that  time,  forfeit  all  their  copies,  to  be  deftroyed,  and 
5/.  for  each  copy ;  the  17  Geo.  III.  gives  the  proprietor  an  a^on 
to  recover  damages  and  double  cofts  for  the  injury  he  has  fufbuned 
by  the  violation  of  his  right. 

(8)  The  patent  is  granted  upon  condition  that  the  invention  la 
new,  or  new  in  this  country ;  and  that  the  patentee  fiiall  deliver  a 
%>ccification  of  his  invention,  containing  fuch  a  defcrfption,  plao^ 
or  model  of  the  machine  or  article,  as  to  be  intelh'gible  to  every 
artift  converfant  in  the  fame  trade  or  manufactory. 

Or  the  invention  muft  be  fo  defcribed  that  the  public  may,  at  the 
end  of  fourteen  years,  have  the  ufe  of  it  in  as  cheap  and  benc- 
ikial  a  manner  as  the  patentee  himfelf  ufes  it.  Hence  l£  the  fpeci* 
fication  be  in  any  part  materially  felfe,  dcfeAivc,  obfcure,  or  giv^ 
directions  which  tend  to  miflead  the  public,  the  patent  is  againfl  law 
and  cannot  be  fupported.  The  fpeci&cations  are  preferved  in  ao 
office  for  public  infpeClion.  Some  patents,  in  very  valuable  manu^ 
faftures,  have  been  declared  void,  on  account  of  the  defigned  ob- 
fcurity  of  the  fpecififation.  Butt.  N»  P.  76.  i  7.  R.  60^* 
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OF   TITLE   BY    PREROGATIVE 
ANP    FORFEITURE. 
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A  SECOND  method  of  acquiring  property  in  per- 
fonal  chattels  is  by  the  king^s  prerogative :  whereby 
a  right  may  accrue  either  to  the  crown  itfelf,  or  to  fuch  a3 
claim  under  the  title  of  the  crowni  as  by  the  king's  grant^ 
or  by  prefcription^  which  fuppofes  an  antient  grant* 

Such  in  the  firft  place  are  all  tributes^  taxes,  and  cujloms^ 
whether  conftitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cenfus  regalir  or  antient 
royal  revenue^  or  wl^ether  they  be  occaGonally  created  by 
authority  of  parliament ;  of  both  which  fpecies  of  revenue 
we  treated  largely  in  the  former  volume.  In  thefe  the  king 
acquires  and  the  fubjeft  lofes  a  property^  the  inftant  they  be* 
come  due :  if  paid,  they  are  a  cbofe  in  pofiefEon  $  if  unpaid^ 
a  cbofe  in  a&ion.  Hither  alfo  may  be  referred  all  forfeitures^ 
fines>  and  amercements  due  to  the  king,  which  accrue  by 
virtue  of  his  antient  prerogative,  or  by  particular  modem 
((attttes ;  which  revenues  created  by  ftatute  do  always  al&« 
milate,  or  take  the  fame  nature,  with  the  antient  revenues  ; 
and  may  therefore  be  looked  upon  as  arifing  from  a  kind  of 
artificial  or  fecondary  prerogative.  And,  in  either  cafe,  the 
owner  of  the  thing  forfeited,  and  the  perfon  fined  or  atnerced^ 
lofe  and  part  with  the  property  of  the  forfeiture,  fine,  or 
amercement,  the  inftant  the  king  or  his  g^ntec  acquires  it« 

7  Im 
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In  thefe  feveral  methods  of  acquiring  propcity  by  preroga* 
tiTC  there  is  alio  this  peculiar  quality,  that  the  king  cannot 
have  a  Joint  property  with  any  perfon  in  one  entire  chattel, 
or  fach  a  one  as  is  not  capable  of  divifion  or  feparation ;  but 
where  the  titles  of  the  king  and  a  fubjed  concur,  the  king 
Iball  have  the  whole :  in  like  manner  as  the  king  cannot,  either 
by  grant  of  contra£l,  become  a  joint  tenant  of  a  chattel  real 
with  another  perfon  * ;  but  by  fuch  grant  or  contra£l  fliall 
become  entitled  to  the  whole  in  feveralty*  Thus,  if  a  horfe 
be  given  to  the  king  and  a  private  perfon,  the  king  (hall 
have  the  fole  property  :  if  a  bond  be  made  to  the  king  and  a 
fubje  j^y  the  king  (hall  have  the  whole  penalty  ;  the  debt  or 
duty  being  one  fingle  chattel  ^  ;  and  fo,  if  two  perfons  have 
the  property  of  a  horfe  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  aOigns  his  part  to  th^ 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown  i  the  king  ihall  have  the  entire  horfe,  and  entire  debt  S 
For>  as  it  is  not  confident  with  the  dignity  of  the  crown  to 
be  partner  with  a  fubjt£i,  fo  neither  does  the  king  ever  lofe 
his  right  in  any  inftance  *,  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  perfon  * :  from  which  two 
principles  it  is  a  neceifary  confequence,  th:U  the  innocent 
though  unfortunate  partner  mud  bfe  his  fliare  in  both  the 
itht  and  the  horfe,  or  in  any  other  chattel  in  the  fame  cir« 
cumftances  (i). 

*  See  pag.  184.  c  Cro,  Elis. 263.  Plowd.  31},  Finc^ 

*  Fitzb.  Ahr.  t.  Jttte.  3?.     Plowd.       Law.  17S.     10  Mod.  245. 
^43.  ^  Co.  Lilt.  30. 

-  -  —  —    ■    -  ■-- "■ — —         -  I   J  — 

( I )  If  a  joint-tenant  of  any  chattel  intcrcfl:  commits  futcide,  tlic 
right  to  the  whole  chattel  becomes  veiled  in  the  king.  This  wai 
decided  after  much  folemn  and  fubtle  argument  in  3  EUz.  The 
cafe  is  reported  by  Plowd,  262.  Eng.  cd.  Sir  James  Hales,  a  judge 
of  the  common  pleas,  and  his  wife  were  joint-tenants  of  a  term  for 
years ;  iir  James  drowned  himiclfy  and  was  found  y>^  dfje;  and  it 
was  heM  that  the  term  did  not  furvire  to  the  wife,  but  that  fir 
James's  interefl  was  forfeited  to  the  king  by  the  felony,  and  that  it 
confequently  drew  the  wife's  interefl  aloag  with  iu    The  argu^ 

loem 
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Thi$  do£irine  has  no  opportunity  to  take  place  u\  certain 
other  in(Unces  of  title  by  prerogative,  that  remain  to  be  men- 
tioned I  as  the  chattels  thereby  yeftcd  are  originally  and  folely 
vefted  in  the  crown,  without  any  transfer  or  derivative  af* 
fignment  either  by  deed  or  law  from  any  former  proprietor* 
$uch  is  the  acquifition  of  property  in  wreck,  in  treafure<« 
trove,  in  waifs,  in  eftrays,  in  royal  fiih,  in  fwans,  and  the 
like  i  which  are  not  transferred  to  the  fovereign  from  any  [  4x0  J 
former  owner,  but  are  originally  wherent  in  him  by  the  rules 
of  law,  and  are  derived  to  particular  fubje£ls,  as  royal  fran* 
chifes,  by  his  bounty.  Thefe  are  afcribed  to  him,  partly 
upon  the  particular  reafons  mentioned  in  the  eighth  chapter 
of  the  former  book  \  and  partly  upon  the  general  principle  of  ' 
their  being  bona  vacantioy  and  therefore  veiled  in  the  kiog^ 
as  well  to  preferve  the  peace  of  the  public,  as  in  trull  to 
employ  them  for  the  fafety  and  ornament  of  the  commoa* 
wealth. 


ment  of  lord  chief  juiUce^Dyer  is  remarkably  curioas :  <<  The  fe- 
'^  lony  ((ays  he)  is  attributed  to  the  ad;  which  a6l  it  always  done 
^*  by  a  living  mao,  and  in  his  lifetime,  as  my  brother  Brown  (aidi 
<*  for  he  faid  fir  James  Hales  was  dead ;  and  how  came  he  to  his 
^  death  ?  It  may  be  anfwered  by  drowning ;  and  who  drowned  h\ml 
^  fir  James  H^es ;  and  when  did  he  drown  him  ?  in  his  lifetime. 
*<  So  that  fir  James  Hales  being  alive,  caufed  fir  James  Hales  to 
**  die  ;  and  the  ad  of  the  living  man  was  the  death  of  the  dead 
<<  man.  And  then  for  this  offence  it  is  reafonable  to  puniih  the 
«  living  man  who  committed  the  offence,  and  not  the  dead  man. 
«  But  how  can  he  be  faid  to  be  punifhed  alive,  when  the  puuih- 
M  ment  comes  after  his  death  ?  Sir,  this  can  be  done  no  other  way 
**  but  by  divefting  out  of  him,  from  the  time  of  the  ad  done  ifi  V$ 
**  lifetime,  which  was  the  caufe  of  his  death,  the  title  and  pro* 
*^  perty  of  thofe  things  which  he  had  in  his  lifetime." 

This  muft  have  been  a  cafe  of  notoriety  in  the  time  of  Shake- 
fpeare ;  and  it  is  not  improbable  that  he  intended  to  ridicule  this 
legal  logic  by  the  reafoning  of  the  grave-digger  in  Hamlet  upon 
the  drowning  of  Opheh'a.  See  Sir  J.  Hawkins's  note  in  Stephens's 
edition.  . 

Ther|& 
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Thbre  is  alfo  a  kind  of  prerogative  copyright  fubfifting  in 
certain  books,  which  is  held  to  be  veiled  in  the  crown  upon 
difierent  reafons.  Thus,  i.  The  king,  as  the  executive 
magiftrate,  has  the  right  of  promulging  to  the  people  all 
a£l8  of  ftate  and  government.  This  gives  him  the  exclufive 
privilege  of  printing,  at  his  own  prefs,  or  that  of  his  grantees,, 
all  aBs  of  parliament^  proclamations^  and  orders  of  councils 
2.  As  fupreme  head  of  the  church,  he  hath  a  right  to  the 
publication  of  all  liturgies  and  books  of  divine  fervice.  3.  He 
is  alfo  faid  to  have  a  right  by  purchafe  to  the  copies  of  fuch 
law  boots,  grammars,  and  other  compofitions,  as  were  com- 
piled or  tranflated  at  the  expence  of  the  crown.  And  upon 
thefe  two  laft  principles,  combined,  the  excluGve  right  of 
printing  the  tranflation  of  the  bible  is  founded. 

Ther£  (till  remains  another  fpecies  of  prerogative  pro- 
perty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  fuch  animals 
Jerae  naturae,  as  are  known  by  the  denomination  of  game, 
with  the  right  of  purfuing,  taking,  and  deftroying  them : 
[  41 X  3  which  is  vefted  in  the  king  alone,  and  from  him  derived  to 
fuch  of  his  fubjcAs  as  have  received  the  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  fifhery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thefe  franchifes,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chapter  ^ : 
the  right  itfelf  being  an  incorporeal  hereditament,  though 
the  fruits  and  profits  of  it  are  of  a  perfonal  nature. 

In  the  firft  place  then  we  have  already  (hewn,  and  indeed 
it  cannot  be  denied,  that  by  the  law  of  nature  every  man^ 
from  the  prince  to  the  peafant,  has  an  equal  right  of  pur- 
fuing, and  taking  to  his  own  ufe,  all  fuch  creatures  as  are 
ferae  naturae,  and  therefore  the  property  of  nobody,  but  li* 
able  to  be  feized  by  the  firft  occupant.  And  fo  it  was  held 
by  the  imperial  law,  even  fo  late  as  Juftinian's  time  :  ^^ ferae 
^  igitur  beftiae,  et  volucres^  et  omnia  animalia  quae  mari,  ccelo, 
^  et  terra  nafcuntur,  fmul  atque  ab  alijuo  capta  fuerint,  jure 

5*  gentium 
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*»  gentium  fiatim  illius  effi  incipiant.     ^od  enim  nulUus  tfly  id 

**  naturali  ratione  occupanti  concediiur  «."   But  it  follows  from' 

the  very  end  and  conftitution  of  fociety,  that  this  naturat 

rights  as  well  as  many  others  belonging  to  man  as  an  indivi* 

dual,  may  be  reftrained  by  pofitive  laws  enafled  for  reafont 

of  ftate,  or  for  the  fuppoled  benefit  of  the  community.  Thia 

reftriAion  may  be  either  with  refped^  to  the  place  in  which 

this  right  may,  or  may  not,  be  exercifed ;  with  refpedl  to  the 

animals  that  are  the  fubjed  of  this  right ;  or  with  refpeft  to 

thtperfons  allowed  or  forbidden  to  exercife  it.     And,  in  con* 

fequence  of  tliis  authority^  we  find  that  the  municipal  laws 

of  many  nations  have  exerted  fuch  power  of  reftraint ;  have 

in  general  forbidden  the  entering  on  another  man's  grounds^ 

for  any  caufe^  without  the  owner's  leave  ^  have  extended  their 

protedion  to  fuch  particular  animals  as  are  ufually  the  obje£l$ 

of  purfuit ;  and  have  invefted  the  prerogative  of  hunting  and 

taking  fuch  animals  in  the  fovereign  of  the  ftate  only,  and 

fuch  as  he  (hall  authorife**.     Many  reafons  have  concurred 

for  making  thefe  conftitutions :  as,  i.  For  the  encouragement 

of  agriculture   and  improvement  of  lands^  by  giving  every 

man  an  exclufive  dominion  over  his  own  foil.    2.  For  pre-  [  412  J 

fervation  of  the  feveral  fpecies  of  thefe  anirnalsj  which  would 

foon  be  extirpated  by  a  general  liberty.     3.  For  preventioa 

of  idlenefs  and  diiCpation  in  hufbandmen,  artificers,  and 

others  of  lower  rank  ;  which^would  be  the  unavoidable  con- 

fequence  of  univerfal  licence.    4.  For  prevention  of  popular 

infurredlions  and  refiftance  to  the  government,  by  difarmiag 

the  bulk  of  the  people* :  which  laft  is  a  reafon  oftner  meant^ 

than  avowed,  by  the  makers  of  foreft  or  game  laws  ( a).    Nor^ 


■  Jnfi,  ft.  !•  IS. 

*  Puff. L.N.  1.4.  c.  6.  §5. 
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(2  )  I  am  inclined  to  think  that  this  reafon  did  not  operate  upon 
the  minds  of  thofc  who  framed  the  game  laws  of  this  country  ; 
for  in  feveral  antient  ilatutes  the  avowed  objeA  is  to  encourage  the 
ufe  of  the  long  bow,  the  moft  efFeftivc  armour  then  in  ufe :  and 
even  fince^the  modem  pra^llcc  of  killing  game  w»lh  a  gun  has 

prevailed. 
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tertainly,  in  ttie^e  prohibitions  n  there  zn^naturol  injaftice^ 
9S  fomc  have  weakly  enough  fuppofed  \  Gnce»  as  Puffendorf 
•bferveS)  the  law  does  not  hereby  take  firom  any  man  his 
prefent  property,  or  what  was  already  his  own»  but  barclj 
abridges  him  of  one  means  of  acquiring  a  future  property^ 
that  of  occupancy  ;  which  indeed  the  law  of  nature  would 
allow  him,  but  of  which  the  laws  of  fociety  have  in  moft 
inftanccs  very  juftly  and  reafonably  deprived  him  (3)* 

Yet,  however  defenfible  thefe  provifions  in  general  may 
be,  on  the  footing  of  reafon,  or  jaftice,  or  civil,  policy,  we 
jnuft  notwithftanding  acknowlege  that,  in  their  prefent  fliape^ 
they  owe  their  immediate  original  to  flavery.  It  is  not  till 
after  the  irruption  of  the  northern  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohibitions,  than  that 
natural  one  of  not  fporting  on  any  private  grounds  without 
the  owner's  leave  }  and  another  of  a  more  fpiritual  nature^ 
which  was  rather  a  rule  of  eccleGaftical  difcipline,  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  though 
it  knew  no  reftri£tion  as  to  perfons  or  animals^  fo  far  regarded 
the  article  of  place,  that  it  allowed  no  man  to  bunt  or  fport 
upon  another's  ground,  but  by  confcnt  of  the  owner  of  the 
foiL  **  ^i  alienum  fundum  tngrediiur^  venandi  aut  aucuparuU 
••  gnitiay  poteft  a  domino  prohiberi  ne  ingrediatur  ^.^  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  unperfeft 

^  Ifift*  1.  I.  ^  12. 
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prevailed,  every  one  is  at  liberty  to  keep  or  cfny  a  gun,  if  he  does 
aot  ufe  it  for  the  deftruflion  of  game. 

(3)1  can  by  no  means  accede  even  to  the  combined  authority 
of  Puficndorf  and  the  learned  Judge,  that  there  is  not  any  oataral 
iDJuftice  in  abridging  a  perfon  of  the  means  of  acquiring  a  fiituie 

property.  Tbe  right  of  acquiring  future  property  may  be  more 
valuable  than  the  right  of  retaining  the  prefent  poiie^oa  of  pro- 
perty. A  right  of  common,  like  aH  other  rights,  muft  bear  a  ce> 
tain  value ;  and  it  certainly  is  as  great  injuftice  to  deprive  any  one 
of  the  right  of  hunting,  fifhing,  or  of  digging  in  a  public  mine,  as 
it  is  to  take  from  him  the  value  of  that  right  in  money  or  any  other 
fpecies  of  private  property. 

property 
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property  fuppofed  in  wild  animals  before  they  are  taken,  it 

fcems  moft  reafonable  to  fix  it  in  him  upon  whofe  land  they 

are  found.     And  as  to  the  other  reftridiion,  which  relates  to 

perfons  and  not  to  place^  the  pontifical  or  canon  law'  inter* 

difts  **  venationeSy  etfylvaticas  vagatlones  cum  canihus  tt  acci'» 

«*  pitribus^^  to  ^W  clergymen  without  diftinflion ;  grounded  on 

a  faying  of  St,  Jcrom"  (4  \  that  it  never  is  recorded  that  thefc  C  4*3  ] 

diverfions  were  ufed  by  the  faints,  or  primitive  fathers.    And 

the  canons  of  our  Saxon  church,  publi(hed  in  the  reign  of 

king  Edgar  %  concur  in  the  fame  prohibition :  though  our 

fecular  laws,  at  lead  after  the  conqueft,  did  even  in  the  timet 

of  popery  difpenfe  with  this  canonical  impediment  *,  and  fpt* 

ritual  perfons  were  allowed  by  the  common  law  to  hunt  for 

thefar  recreation,  in  order  to  render  them  fitter  for  the  per« 

formance  of  their  duty :   as  a  confirmation  whereof  we  may 

obferve,  that  it  is  to  this  day  a  branch  of  the  king's  preroga* 

five,  at  the  death  of  every  bifliop,  to  have  his  kennel  of 

hounds,  or  a  compofition  in  lieu  thereof®  (5)* 

But,  with  regard  to  the  rife  and  original  of  our  prefent 
civil  prohibitions,  it  will  be  found  that  all  foreft  and  game 


'  DteretML  L  5.  tit.  14.  r.  «•  '  cap,  64. 

Deertt,  pdrt,  i.  difi.  34.  /•  X.  <*  4  lnf(.  309. 
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(4)  VIZ'  Venatotem  nunquam  kgimus  fanOwn, 

(5)  When  archbifhop  Abbot  by  an  unfortunate  accident  had 
killed  B  park-keeper  in  fhooting  at  a  deer  with  a  crofs-bow, 
though  it  was  allowed  no  blame  could  be  imputed  to  the  archbifhop 
but  frofn  the  nature  of  the  diverfion,  yet  it  was  thought  to  bring 
fuch  fcandal  upon  the  church,  that  an  apology  was  publifhed  upon 
the  occafion,  which  was  warmly  and  learnedly  anfwered  by  fir  Henry 
Spelman,  who  maintained  that  the  archbi(hop  was  in  the  exercife 
of  an  Z&.  prohibited  by  the  canons  and  ordinances  of  the  church, 
and  that  he  was  even  difqualified  from  exercifing  his  fpiritual  func- 
tions. The  king  referred  the  confideration  of  the  fubjedk  to  the 
lord  keeper  andfeveral  of  the  judges  and  biihops,  who  recommend- 
ed it  to  his  majefty  to  grant  his  grace  a  difpenfatloa  in  majorem. 
eautelam,  J!  qua  forte  Jit  trregularitas  ;  which  was  done  accordingly. 
See  ReEquU,  Spelm,  107. 

Vot.  n.  I  i  laws 
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laws  were  introduced  into  Europe  at  the  fame  time,  and  by 
the  fame  policy,  as  gave  birth  to  the  feodal  fyflem;  when 
thofe  fwarms  of  barbarians  ilTued  from  their  northern  hive, 
and  laid  the  foundation  of  mod  of  the  prefent  kingdoms  of 
Europe,  on  the  ruins  of  the  weftern  empire.  For  when  a 
conquering  general  came  to  fettle  the  occonomy  of  a  Tan- 
quiflied  country,  and  to  part  it  out  -among  his  foldiers  or 
feudatories^  who  were  to  render  him  military  fenrice  for 
fuch  donations )  it  behoved  him,  in  order  to  fecure  bis  newac- 
quifitions,  to  keep  the  ruflici  or  natives  of  the  country,  and 
all  who  were  not  his  military  tenants,  in  as  low  a  condition 
as  poflible,  and  efpecially  to  prohibit  them  the  ufe  of  arms. 
Nothing  could  do  this  more  efie£tually  than  a  prohibition  of 
hunting  and  fporting  *,  and  therefore  it  was  the  policy  of  the 
conqueror  to  referve  this  right  to  himfelf,  and  fuch  on  whom 
he  (hould  beftow  it ;  which  were  only  his  capital  feudatories, 
or  greater  barons.  And  accordingly  we  find,  in  the  feudal 
conftitutionsP,  one  and  the  fame  law  prohibiting  the  ru/lici 
in  general  from  carrying  arms,  and  alfo  profcribing  the  ufe 
of  nets,  fnares,  or  other  engines  for  deftroying  the  game. 
C  4^4  ]  T^^^i  exchifive  privilege  well  fuited  the  martial  genius  of  the 
conquering  troops,  who  delighted  in  a  fport%  which  in  it's 
purfuit  and  flaughter  bore  fome  refemblance  to  war.  VHa 
omnuy  (fays  Caefar,  fpeaking  of  the  antient  Germans,)  in 
venationibus  atque  injludiis  rei  militaris  ccnfijlit^.  AndTaci* 
tus  in  like  manner  obferyes,  that  quotiei  bella  non  ineuntj  mul* 
turn  venatibuSf  plus  per  otium  tranfigunt*.  And  indeed,  like 
fome  of  theii^  modern  fucceflbrsjthey  had  no  other  amufement 
to  entertain  their  vacant  hours ;  defpifing  all  arts  as  effemi* 
nate,  and  having  no  other  learning,  than  was  couched  in  fuch 
rude  ditties,  as  were  fung  at  the  folemn  caroufals  which  fuc- 
ceeded  thefe  antient  huntings.  And  it  is  remarkable  that,  in 
thofe  hat  ions  where  the  feodal  policy  remains  the  moft  vincor- 

^  r  Feud.  L  2.  tit,  27.  §  5.  court  aod  foUitry  might  fiod  plenty 

4  In  the  laws  of  Jcoffais  Khan,  oaough  in  the  winter,  durbg  their  icoeft 

Ibuoder  of  the  Mogul  and  Tartarian  from  war.  (Mod.  i;aiT.Hift.iv.46S.} 
empire^  pabUlhed  A.  D.  1205.  there  it  '  Dc  Btli,  GulL  L  i.  c*  to. 

,oae  which  prohibits  the  killing  of  aU  ^t,  i^ 

tiuat  from  March  to  O^hor  j  that  the 

SuptodL 
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nipted,  the  foreft  or  game  laws  continue  in  their  higheft  rigor. 
In  France  all  game  is  properly  the  king's;  and  in  fome  parts 
of  Germany  it  is  death  for  a  peafanc  to  be  found  hunting  in 
the  woods  of  the  nobility  ^ 

With  us  in  England  alfo,  hunting  has  ever  been  efteem- 
ed  a  mod  princely  direrfion  and  exercife.    The  whole  ifland 
was  replenifhed  with  all/orts  of  game  in  the  times  of  the 
Britons ;  \^ho  lived  in  a  wild  and  paftoral  manner,  without 
inelofing  or  improving  their  grounds,  and  derived  much  o£ 
their  fubfiftence  from  the  chafe,  which  they  all  enjoyed  in 
common.    But  when  hufbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved, 
and  enclofed,  the  beads  naturally  fled  into  the  woody  and 
defart  tra&s ;  which  were  called  the  forefts,  and,  having 
never  been  difpofed  of  in  the  firft  didribution  of  lands,  were 
therefore  held  to  belong  to  the  crown.     Thefe  were  filled 
with  great  plenty  of  game,  which  our  royail  fportfmen  re- 
fcrvcd  for  their  6wn  diverfion,  on  pain  of  a  pecuniary  for- 
feiture for  fuch  as  interfered  with  their  fovereigii.  But  every  [  41  j  ] 
freeholder  had  the  full  liberty  of  fporting  upon  his  own  ter- 
ritories, provided  he  abdained  from  the  king'sibreds :  as 
is  fully  exprefled  in  the  laws  of  Canute  %  and  ot  Edward  - 
the  ConfeiTor";  "^/  quilib^t  homo  dtghus  venatione  fua^  in  v 

•*  fyha^  et  in  agrisj  fthi  propriis^  et  in  dominiofuo :  et  ahjiineat 
•*  omnis  homo  a  venariis  regiisy  ubicunque  pacem  eis  habere  volue-^ 
*'  nV;"  which  indeed  was  the  antient  law  ofthe  Scandinavian 
continent,  from  whence  Canute  probably  derived  it.  '^  Cui* 
**  que  enim  in  propriofundo  quamlibet  feram  quoquo  modo  venari 
^*  permifum  ''•" 

However,  upon  the  Norman  conqued,  a  new  doftrinc 
took  place  ;  and  the  right  of  purfuing  and  taking  all  beads 
of  chafe  or  venary,  and  fuch  other  animals  as  were  accounted 
gafne.  Was  then  held  to  belong  to  the  king,  or  to  fuch  only 
as  were  authorifed  under  hinu     And  this,  as  well  upon  the 

*  Miltbeus  de  Crimln,  c,  3.  tit.  x.         "  r.  36. 
CvpsoT.  PreBif,  StftmQ.  ^. «.  r.  84'.        ^  Stiernhoek  dijttn  Sntviu  L  a.  c.  S. 
'  ••77. 

I  i  a  principles 
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principles  of  the  feodal  law,  that  the  king  is  the  uldmate 
proprietor  of  all  the  lands  in  the  kingdom,  they  being  all  held 
of  him  as  the  chief  lord,  or  lord  paramount  of  the  fee  i  and 
that  therefore  he  has  the  right  of  the  uuiyerfal  foil,  to  enter 
thereon,  and  to  chafe  and  take  fuch  creatures  at  his  pleafure: 
as  alfo  upon  another  maxim  cf  the  common  law,  which  we 
have  frequently  cited  and  illuftrated,  that  thefe  animals  are 
Bona  vacantia,  and,  having  no  other  owner,  belong  to  the  king 
by  his  prerogative  (6).  As  therefore  the  former  reafon  was 
held  to  veil  in  the  king  a  right  to  purfue  and  take  them  any 
where  s  the  latter  was  fuppofed  to  give  the  king,  and  fuch 
as  he  (hould  authorife,  a  /ok  and  exciufive  right. 

This  right,  thus  newly  veftcd  in  the  crown,  was  exerted 
with  the  utmoft  rigor,  at  and  after  the  time  of  the  Norman 
eftablifhment  \  not  only  in  the  ancient  forefts^  but  in  the  new 
ones  which  the  conqueror  mac^,  by  laying  together  valt 
trads  of  country  depopulated  for  that  purpofe,  and  re- 
t:  4^^  ]  ferved  folely  for  the  king's  royal  diverfion;  in  whidrwere 
exercifed  the  moft  horrid  tyrannies  and  oppreilions,  under 
colour  of  foreft  law,  for  the  fake  of  preferring  the  beafts  of 
chafe:  to  kill  any  of  which,  within  the  limits  of  the  foreft^ 
was  as  penal  as  the  death  of  a  man*  And,  in  purfuance  of 
the  fame^inciple,  king  John  laid  a  total  interdi&  upon  the 
winged  as  well  as  thc/our-footed  creation :  <<  ct^turam  avium p^ 
iotam  AngUam  interdixit^!*  The  cruel  and  infupportable 
hardfliips,  which  thefe  foreft  laws  created  to  the  fubje£l» 
occafioned  our  anceftors  to  be  as  zealous  for  their  reform- 
ation, as  for  the  relaxation  of  the  feodal  rigors  and  the  other 
exadlions  introduced  by  the  Norman  family;  and  accordingly 
we  find  the  immunities  of  carta  de  forefta  as  warmly  con- 
tended for,  and  extorted  from  the  king  with  as  much  diffi- 
culty, as  thofe  of  magna  carta  itfelf.  By  this  charter^  c(m«» 
firmed  in  -parliament  y,  many  forefts  were  difaflForefted,  or 
ftripped  of  their  opprelfive  privileges,  and  regulations  were 
made  in  the  regimen  of  fuch  as  remained ;  particulariy  *  kill- 

'  M.  Parit.  303.  '  9  Hetu  Id.  *  m^.  10. 


(6)  See  p.  419,  not«  xo,/^. 

ing 
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ing  the  king's  deer  was  made  no  longer  a  capital  offence, 
but  only  puniOied  by  a  fine,  imprifonment,  or  abjuiation  of 
die  realm.  And  by  a  variety  of  fubfequent  ftatutes>  together 
with  the  long  acquiefcence  of  the  crown  without  exerting 
the  foreft-Iaws>  this  prerogative  is  now  become  no  longer  a 
grievance  to  the  fubjed. 

But,  as  die  king  referved  to  himfelf  iixtforefls  for  his  own 
ex^lufive  divqiion,  fo  he  granted  out  from  rime  to  time  odier 
tra£is  of  lands  to  his  fubje^ls  under  the  names  of  chafes  or 
faris\  or  gave  them  licence  to  make  fuch  in  their  own 
grounds;  which  indeed  are  fmaller  forefts,  in  the  hands  of  a 
fubjed,  but  not  governed  by  the  foreft  laws  and  by  the 
common  law  no  perfon  is  at  liberty  to  take  pr  kill  any  beads 
of  chafe,  but  fuch  as  hath  an  antient  chafe  or  park;  unlefs 
they  be  alfo  beads  of  prey. 

As  to  all  inferior  fpecies  of  game,  called  beads  and  fowls  [  417  ] 
of  warren,  the  liberty  of  taking  or  killing  them  is  another 
franchife  or  royalty,  derived  likewife  from  the  crown,  and 
cHled  free  warren;  a  word,  which  fignifies  prcfervation  or 
cudody :  as  the  exclufive  liberty  of  taking  and  killing  fifli  in 
a  public  dream  or  river  is  called  ^freejijberj ;  of  which  how- 
ever no  new  franchife  can  at  prefent  be  granted,  by  the  ez- 
prefs  provifion  of  magna  carta^  c.  16.^  The  principal  inten- 
tion of  granting  to  any  one  thefe  franchifes  or  liberties  was  in 
order  to  protect  the  game,  by  giving  the  grantee  a  fole  and 
exclufive  power  of  killing  it  himfelf,  provided  he  prevented 
other  perfons.  And  no  man,  but  he  who  has  a  chafe  or  free 
warren,  by  grant  from  the  crown,  or  prefcription  which 
fuppofes  one,  can  judify  hunting  or  fporting  upon  another 
man's  foil;  nor  indeed,  in  thorough  dri£tnefs  of  common 
law,  either  hunting  or  fporting  at  allt 

HowEVBR  novel  this  do£irine  may  feem,  to  fuch  as  call 
themfelves  qualified  fpprtfmen,  it  is  a  regular  confequence 
from  what  has  bcea  before  delivered ;  that  the  fole  right 

*  5«  ro«  i^*  *  ^'"■-  f-  s»  § ».  Sec  pjg.  40, 
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of  taking  and  deftroying  game  belongs  ^xclufively  to  the 
king  (7).  This  appears,  as  well  from  the  biftorical  deduc* 
tion  here  made,  as  becaufe  be  may  ^r;mt  to  his  fubje£is  an 
exclufive  right  of  taking  them ;  which  he  could  not  do,  uq« 
lefs  fuch  a  right  was  firft  inherent  in  bimfelf.  And  hence 
it  will  follow,  that  no  perfon  whatever,  but  he,  wbo  has  fqch 
derivative  right  from  the  crown,  is  by  common  law  entitled 
to  take  or  kill  any  beads  of  chaiie,  or  other  game  whatibeyer. 
It  is  true^  that,  by  the  acquiefceqce  of^  the  crown,  the  fre- 
quent grants  of  free  warren  in  antient  times,  and  the  intrp- 
duftiQn  of  new  penalties  of  latp  by  certain  ftatutcs  for  pre- 
fprving  the  game,  this  explufive  prerogative  of  the  king  is 
little  known  or  conCdcrcd)  every  man,  that  is  exempted 
from  thefe  modern  penalties,  looking  upon  himfelf  as  at  li- 
berty to  do  what  he  pleafes  with  the  game :  whereas  the  con* 
trary  is  ftri£l]y  true,  that  no  man,  however  well  qualified  he 
[  418  ]  may  vulgarly  be  efteemed,  has  a  right  to  encroach  on  the 
roy^l  prerogative  by  the  killing  of  game,  unlefs  he  can  Ibew 
a  particular  grant  of  free  warren  ^  or  a  prefcription,  which 
prefumes  a  grant ;  or  fome  authority  under  an  a£t  of  parlia- 
ment. As  for  the  latter,  I  recolleft  but  two  inftancc^ 
wherein  an  exprefs  permiffion  to  kill  game  was  ever  given  by 
ftatutc ;  the  one  by  i  Jac.  I.  cap.  27.  altered  by  7  Jac*  I. 
cap.  II.  and  virtually  repealed  by  22  U  23  Car.  XL  c.  25. 
which  gave  authority,  fo  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,  to  loj^ds  of  manors,  and  to  all 
freeholders  having  40/. ^r  annum  in  lands  of  inheritance,  or 
So/,  for  life  or  lives,  or  400/.  perfonal  eftate,  (and  their 
fervants,)  to  take  partridges  and  pheafants  upon  their  own,  or 
their  ma(ler*s,  free  warren,  inheritance,  or  freehold  (8):  the 

(7)  Sec  this  controverted  in  p.  419,  n.  lo. 

(8)  The  Editor  apprehends  that  what  the  learned  Judge  has 
here  ilated  refpe6ling  the  fird  permiflion)  has  anfen  from  a  mif- 
conception  of  the  fubjeft.  The  firft  qualification  z&  is  the  13  R* 
II.  c.  13.  the  dtle  of  which  is  <<  None  fliall  hunt  but  jtliey  who 
<<  have  a  fufficient  living.''  The  preamble  ftates,  that  **  diven 
^  artificers,  hbourcrsi  fervants^  «ad  groomsj  keep  grey-hounda 

••  and 
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other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 
manors  to  appoint  gamekeepers  to  kHl  game  for  the  ufe  of 
fuch  lord  or  lady :  which  with  fonn^  alteration  ftill  fub(i(ls» 
and  plainly  fuppofes  fuch  power  ^ot  to  have  been  in  them 
before(9}.  '^^^  ^'^^^  ^^  ^^  matter  is,  that  thefe game-laws  (of 

*^  and  dogSi  and  on  the  holydaysi  when  good  chriflian  people  be 
**  at  church. hearing  divine  fervice,  they  go  a  hunting  in  parks, 
**  and  warrenSj  and  connigrees  of  lords  and  others,  to  the  very 
•*  great  dcftrufUon  of  the  fame,  and  fometimc  under  fuch  colour 
**  they  make  their  affemblies,  conferences^  and  confpiracies  for  to 
**  rife  and  difobey  their  allegiance ;  it  is  therefore  ordained,  that 
**  no  artificer,  labourer,  or  other  layman,  which  hath  not  lands  or 
•*  tenements  to  the  value  of  40  j.  by  the  year,  nor  any  prieft  to  the 
^*  value  of  10/.  fhall  keep  any  dogs,  nets,  nor  engines  to  deftroy 
**  deer,  hares,  nor  conies,  nor  other  gentlemen^ %  game,  upon  pain 
<*  of  one  year's  imprifonment,** 

This  ftatute  clearly  admits  and  reftrains  their  former  right :  the 
I  Jac.I.c.  2  7.  which  feems  intended  for  the  encouragement  of  hawk* 
ing,  the  mod  honourable  mode  of  killing  game  at  that  time,  begins 
with  a  general  prohibition  to  all  perfons  whatever  to  kill  game  with 
guns,  bows,  fetting  dogs,  and  nets ;  but  there  is  afterwards  a  pro. 
vifo  in  the  a6^,  that  it  (hall  and  may  be  lawful  for  perfons  of  a  cer* 
tain  defcription  and  eftate  to  take  pheafants  and  partridges,  upon 
their  own  lands,  in  the  day-time,  with  nets.  This  provifo  and 
permillion  clearly  refers  to  the  preceding  prohibition  introduced 
by  the  ftatute,  and  by  no  means  gives  a  new  pcrmiflion  to  the  per- 
fons thus  qualified,  which  they  did  not  pc^efs  antecedently  to  that 
iUtute. 

The'  Editor  trufts  that  thofe  who  will  take  the  trouble  to  ex- 
amine the  ftatute,  will  be  convinced  of  the  truth  of  this  remark  ; 
and  that  the  corredion  of  this  error  alone  will  contribute  in  fome 
degree  to  the  refutation  of  the  doftrine  which  the  learned  Judge 
has  advanced  in  this  chapter  and  other  parts  of  the  Commentaries, 
vi«.  that  all  the  game  in  tlie  kingdom  is  the  property  of  the  king 
or  his  grantees,  being  ufually  the  lords  of  manors,  p.  15,  ante ; 
game  is  royal  property,  4  vpL  1 74 ;  and  the  new  conftitutions 
vefted  the  fole  property  of  all  the  game  in  England  in  the  king 
alone.  Jb.  415. 

*  (9)  Gamekeepers  were lirft  introduced  by  the  prefent  qualifi* 
cation  aft)  %z  &  25  C&r.  II.  c.  25.  and  various  regulations  have 

I  i  4  bcea 
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which  wc  (hall  have  occafioo  to  fpcak  again  in  the  fourth 
book  of  thefe  commentaries}  do  indeed  quali/y  nol^y^,  ex- 


t>een  xn^de  refpe^'ng  them  by  fubfequent  ftatutes.  As  all  thefe 
ftatates  feem  to  be  in  force  in  fome  degree  at  preienty  and  as  it  n 
a  fubjed  intcrefUng  to  fportfmen,  I  fhall  fubjoin  a  ihort  abftra^l 
^  them  according  to  their  chronology. 

The  12  k  2$  Car.  II.  c.  zg.  authorifes  lords  pf  nianora  of  the 
degree  of  an  efquire  to  appoint  undp*  their  hands  and  feals  game- 
Ipeepers,  who  Hial]  have  power  within  the  manor  to  feizegunsy  dogs 
nets,  and  eogines  kept  by  unqualified  perfons  to  deftroy  game;  and 
by  a  warrant  from  a  juftice  of  peace»  to  {earch  in  the  day-time  the 
houfes  of  unqualified  perfons  upon  good  groun4  of  fufpi$ion|  and  tp 
feize  for  the  uft  of  the  lord>  or  to  deftroy  g^ns,  dogs,  nets,  &f* 
kept  fi>r  the  deftru6iion  of  the  game.  This  fta^ute  docs  not  Umit 
the  number  of  thofe  to  whom  fuch  power  and  authority  qiay  ttSJi 
be  given.  The  4  &  5  W.  &  M.  c.  23.  f.  4.  gives  to  thefe  game- 
keepers the  fame  protc6Uon  in  reiifting  offenders  in  the  ni^ht-time, 
as  the  law  affords  to  the  keepers  of  andent  parks*  The  5  A^ 
e.  14.  £4.  permits  any  lord  or  lady  of  a  qonor  to  empower  gape* 
keepers  to  kill  game  within  the  manor. 

The  9  Ann.  c.  25.  f.  i,  ena^s^  that  no  lord  or  lady  of  a  manof 
fhall  appoint  more  than  one  gamekeeper^  ijiithin  one  manor,  with 
the  power  of  killing  game ;  and  his  name  fhall  be  entered  with 
(he  clerk  of  the  peace.  And  by  3  Geo.  I.  c.  1 1.  the  gamekeeperi 
who  fhall  h^ve  the  power  to  kiU  game  within  the  manor,  fhall 
lelthe'r  be  a  q^ali^ed  perfpn,  a  domeiUc  fervant^  or  a  perfon  em- 

?loyed  to  kill  for  the  fole  ufe  of  the  lord  or  lady  of  the  manor^ 
"Hit  only  ufe  of  appointing  a  qualified  perfon  a  gamekeeper 
Ut  to  give  him  the  power  as  before  defcnbecl  of  feizing  the  dogs, 
guns,  and  other  engines  pf  unqualified  perfon^  within  the  manor. 

By  the  25  Geo.  III.  c.  50.  and  31  Qcp.  II J.  c.  2|.  every  depii^ 
latioQ  of  a  gamekeepci:  fhall  be  i^ntered  with  the  clerk  of  the  peace 
of  the  county  in  which  the  manor  %Sy  and  for  a  certificate  thereof 
fliall  be  charged  one  guinea. 

By  the  5  Ann.  c.  14.  f.  4.  any  juflice  of  peace  may  within  his 
icounty  take  either  game,  or  dogs,  and  inftruments  kept  for  thede7 
ftru£tion  of  game,  from  unqualified  perfons,  and  retain  them  foe 
his  own  ufe.  But  it  has  been  decided,  that  though  gamekeepen 
are  liable  (o  the  fyme  penalties  as  unquali^ed  peifons  for  killing 

game 
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cept  in  cbe  inftance  of  a  gamekeeper,  to  kill  game :  but  only^ 
to  fave  the  trouble  and  formal  procefs  of  an  adion  by  the  per- 
fon injured,  who  perhaps  too  might  remit  the  offence,  thefe 
ftatutes  infli£l  additional  penalties,  to  be  recovered  either  in  a 
regular  or  fummary  way,  by  any  of  the  king's  fubjeds,  from 
certain  perfons  of  inferior  rank  who  may  be  found  offending 
ii>  this  particular.     But  it  does  not  follow  that  perfons,  ex- 
cufed  from  thtfe  additional  penalties^  are  therefore  authorifed 
to  kill  game.     The  circumftance  of  having  loo/.  per  annum^ 
and  the  reft,  iare  not  properly  qualifications,  but  exemptions* 
And  thefe  perfons,  fo  exempted  from  the  penalties  of  the 
gamc-ftatutes,  are  not  only  liable  to  aftions  of  trefpafs  by 
the  owners  of  the  land;  but  alfo,  if  they  kill  game  withfn 
the  limits  of  any   royal  franchife,  they  are  liable  to  the 
anions  of  fuch  whp  may  have  the  right  of  chafe  or  free 
wanen  therein. 


game  out  of  their  refpedUve  manon,  yet  no  ooe  is  juflified  in  tak- 
ing from  them  their  dogs^d  guns,  when  they  are  out  of  the  limits 
of  their  lord's  manor,  even  in  purfuit  of  game.  2  IVilf,  387. 
Rogers  v.  Carter. 

No  lord  of  a  manor  can  grant  to  another  pcrfon  the  power  of 
appointing  a  gamekeeper,  without  a  conveyance  alfo  of  the  manor. 
A  right  to  a  manor  cannot  be  tried  in  a  penal  adion  under  the 
game-laws.  ^T,R,  19.     This  power  of  appointing  a  gamekeeper 
has,  no  doubt,  introduced  the  very  erroneous  notion,  that  a  lord  of 
a  manor  has  a  peculiar  right  to  the  game,  fuperior  to  that  of  any 
other  land-owner  within  the  manor,  although  his  eftate  be  a.fuificient 
qualification  to  entitle  him  to  follow  the  amufements  of  a  fportfman* 
Gamekeepers,  we  have  feen,  were  firft  created  by  22  &  23  Car.  II. 
c.  25  ;  by  the  preceding  quah'fication  aft,  7  Jac.  I.  c.  11,  their 
power  was  given  to  the  conflable  and  headborough  ;  and  I  appre- 
hend it  was  transferred  to  the  perfons  appointed  by  lords  of  manors, 
for  no  other  reafon  than  becaufe  it  was  probable  they  were  the 
moftinterefled  in  the  prefcrvation  of  the  game,  by  having  in  general 
the  moil  jpxtenfiye  range  to  purfue  it  in,  vis.  upon  their  own 
eftates  and  waftes.     And  I  conceive  the  22  &  23  Car.  II.  c.  25. 
is  the  firft  inflance  either  in  our  flatutes,  reports,  or  law  treatifes, 
in  which  lords  of  manors  are  diflinguifhed  from  other  land-owner^ 
^th  regard  to  the  game. 

3  Upoif 
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Upon  the  whole  it  appears,  that  the  king,  by  his  prero« 
gative,  and  fuch  perfons  as  bave>  under  his  authority,  the 
yayal  franchifes  of  chafe,  park,  free  warren,  or  free  fiihery^ 
are  the  Mly  perfons  who  may  acquire  any  property,  howerer 
fugitive  and  tranfitory,  in  tlfefe  m\mz\s  ferae  naturoi^  while 
living;  which  is  faid  to  be  veiled  in  them,  as  was bbferved 
in  a  former  chapter, propter  privilegmm  ( i  o).  And  it  mud  aUb 


(10)  The  learned  Judge  has  frequently,  and  eren  zealoufly* 
inculcated  the  poiition  that  the  common  law  has  v^leJ  tbejale 
property  of  all  the  game  in  England  in  the  king  alone^  and  of  confe- 
quence  that  no  man,  let  his  rank  and  fortune  be  what  they  may> 
is  qualified  to  kill  game,  or  is  exempt  from  the  original  penalties, 
vnlefs  he  pofiefTes  fome  peculiar  privilege  derived  from  the  king. 
This  dodtrine,  enforced  by  fo  celebrated  an  author,  apparently 
ilie  refult  of  mature  deliberation,  and  which  has  been  fo  long  ac- 
quiefced  in,  the  Editor  ihould  have  queftiofted  with  diffidence,  if  he 
had  not  been  fully  perfuaded  that  it  was  unfupported  by  any  prior 
authority,  and  that  the  authorities  to  the  contrary  were  numeroua 
and  irrefiftible. 

The  learned  Judge  himfetf  admits,  that  this  is  a  novel  do6binc 
to  fuch  as  call  themfelves  qualified  fportfmen ;  yet  he  has  referred 
to  no  preceding  authority  whatever  in  any  part  of  the  Comment- 
aries; but  in  p.  415.  he  has  deduced  this  do6trine  from  two  general 
principles.  The  firft  isi  that  the  king  is  the  ultimate  proprietor  of  all  the 
lands  m  the  kingdom  f  and  therefore  he  has  the  right  of  the  univeifal  foil 
to  enter  thereon^  and  to  chafe  and  take  fuch  creatures  at  his  pleafure,. 
From  the  king's  right  to  the  univerfal  foil,  it  is  not  evident  why  he 
ihould  have  a  better  right  to  take  fuch  creatures  than  to  take  any 
other  production  of  that  foil. 

And  even  if  the  king  ihould  have  a  right  to  eiiter  in  per« 
fon  all  the  lands  in  the  kingdom  in  purfuit  of  game,  this  affords 
no  inference  that  the  land-owner  may  not  enjoy  this  right  concur- 
rently with  the  king.  But  although  no  complaint  can  perhaps  be 
made  againft  the  king  for  entering  the  lands  of  liis  fnbje6b,  it  has 
been  determined  th^t  this  power  cannot  be  given  to  his  forefters 
and  fervants  in  a  cafe  in  Keilway,  which  in  the  fifquel  of  this  note 
I  (hall  have  occafion  to  take  notice  of. 

The  other  general  principle  relied  upon  by  the  learned  Com- 
mentator is,  another  maxim  of  the  common  latv^  v^hich  he  fays  he  hat 
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be  remembered,  that  fuch  perfonsas  may -thus  lawfully  bunt, 
fifli,  or  fowl,  ^atione  privilegii,  have  (as  has  been  faid)  onlf 


frequently  cited  and  iUu/hatedy  that  thtfe  animals  are  bona  vacantiat 
"  and  having  no  other  owner f  belong  to  the  king  by  his  prerogative.  It 
has  been  determined,  that  HHi,  if  not  confined  as  in  a  trunk,  cannot 
be  called  bona  et  catalla  ;  and  fo  game  till  it  is  taken  is  every  where 
faid  to, be  nulttus  in  bonis.  But  I  am  inclined  to  think  that  the 
very  reverfe  of  the  ma;:cim  is  true,  and  that  bona  vacantia. h^itxsk^ 
to  the  firfl  occupant  or  fortunate  finder,  except  in  thofe  in&ancei 
particularly  fpecified  by  the  law,  and  in  which  they  are  exprefjsly 
given  to  the  king.  See  1  vol.  299.  n.  I2.  A  perfon  nught  have 
acquired  by  occupancy,  eyen  in  the  laft  century,  an  -eftate  in  real 
property.  See  p.  258,  ante.  If  a  pearl  fhouki  be  found  in  an 
oyfler,  no  lawyer  I  think  would  fay,  that  it  was  the  property  of 
the  king.  If  all  wild  animals  had  belonged  to  the  crown,  it  wouU 
have  been  fupieriluous  to  have  fpecified  whaler,  ihxrgeons,  and 
fwans.  Lord  Coke  tells  us,  that  "  a  fwan  is  a  royal  fowl;  and  alt 
*^  thofe  the  property  whereof  is  not  known,  do  belong  to  the  king 
^^  I)y  his  prerogative :  and  fo  whales  and  fturgeons  are  royal  fUfa^ 
'*  and  belong  to  the  king  by  his  -prerogative  :'*  Cafe  of  fwan^ 
7  Co.  16.  ^'  And  the  king  may  grant  wild  fwans  unmarked." 
/^.  18.  But  thefe  are  the  only  animals  which  our  law  has  con^ 
ferred  this  honour  upon. 

It  is  true  that  our  kings,  prior  to  thf^carta  de  fore/la,  daimcd 
and  exercifed  the  prerogative  of  making  forefls  wHcrevcr  they 
pleafed  over  the  grounds  of  their  fubjeds:  within  the  liniita  of 
thefe  forefb  certain  wild  animals  were  preferred,  by  fevere  lawB^ 
for  the  recreation  of  the  fovereign.  A  diftridi  thus  bounded  at  the 
king's  pleafure  might  have  been  granted  by  the  king  to  any  of  his 
fubjeds  who  enjoyed  the  exclufive  privilege  either  of  a  forell,  chafei 
park,  or  free  warren,  according  to  the  extent  of  th;  jurifcUdUoo  aod 
powers  conferred  by  the  royal  grant;  p.  38,  ante^  n.  17.  But 
beyond  the  bouddaries  of  thefe  privileged  places  neither  the  king 
nor  any  of  his  grantees  claimed  a  property  in  the  game :  2\;r,  ac-> 
fording  to  the  law  of  king  Canute,  quiJihet  homo  dignus  mtn^iong 
fua^  infylva^  et  in  agrisjtbi  propriis^  et  in  dominio  fuo  ;  which  laip: 
Manwood  declares  was  confirmed  by  many  fuccecding  kings.  Titm 
For,  //.J.  If  this  were  fo,  it  cannot  he  correct  what  the  learned 
Commentator  has  advanced,  that  1/^00  tls  Kormcui  conqtiej  n  new 
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a  qualified  property  in  thefe  animals:  it  not  being  abfolute  or 
permanenti  but  lading  only  fo  long  as  the  creatures  remain 


doSrine  tool  place*  By  the  carta  de  forejla  all  the  new-made  forefts 
were  difafPorefted  and  thrown  open  again ;  but  befides  the  creation 
of  new  forefts  by  the  Norman  kingSj  they  had  alfo  made  great  addi- 
tions and  encroachments  to  the  antient  Saxon  forefts :  thefe  en- 
croachments were  called  purTteusy  and  as  thefe  were  the  fame  griev- 
ance to  the  owners  of  the  land  as  the  new  forefts,  they  alfo  were 
difefforeftcdy  but  with  tliis  diftindion,  that  as  the  gprievance  ex* 
tended  only  to  the  bnd-owner,  he  was  allowed  to  enjoy  his  lands 
in  as  full  a  manner  ^s  he  had  done  before  the  encroachment ;  but 
they  ftill  continued  with  refpe6^  to  the  reft  of  the  world  under  the 
foreft-kw  jurifdiflion.  Hence  it  followed  as  a  confequence,  that 
the  owner  of  a  purlieu  might  hunt  and  kill  game  within  the  limits 
of  the  purh'euy  as  any  other  man  might  have  done  in  his  own 
grounds:  and  the  authorities  of  lord  Coke  and  Manwood  concur, 
if  deer  come  out  of  the  foreft  into  the  purlieu,  the  purlieu-man 
>  may  hunt  and  kill  them,  provided  he  does  it  fairly  and  without 
fonfialRng.  And  this  diftindion  is  made;  if  a  ftag  can  recover  the 
fium  forefia^  the  border  of  the  foreft,  before  the  puriieu-man's 
dogs-iaften  upon  him,  he  then  belongs  to  the  king  or  to  the 
owner  of  the  foreft,  and  the  purlieu-man  muft  call  his  dogs  back  ; 
but  if  they  faften  upon  him  before  he  gains  the  foreft,  and  he  drags 
them  into  it,  he  belongs  to  the  owner  of  the  puHieu,  who  may  enter 
the  foreft  and  carry  him  away.  4  Infi.  303.  Momv*  Pwrheu^ 
This  alone  is  decifive,  but  there  are  various  authorities  to  the  fame 
cfFed.  In  the  year-book  12  Hen*  VIII.  fo.  10.  it  is  held,  if  a 
ouin  drive  a  ftag  out  of  a  foreft  and  kill  him,  he  fhall  gain  no  pro- 
perty in  him,  becaufe  he  (hall  derive  no  advantage  from  hi^  own 
wrongful  a6l;  yet  if  the  ftag  comes  of  himfelf  beyond  the  limits  of 
the  foreft,  then  iiny  one  (if  qualified)  may  kill  and  take  him,  for 
they  are  animals  fere  nature^  et  nuUxus  in  bonis ;  and  the  maxim  is 
capiat  qui  capere potefi^  i.  e.  catch  that  catch  can. 

That  the  king  has  no  property  in  deer  or  other  game,  when  they 
are  out  of  a  foreft,  was  determined  aUb  in  a  o^fe  reported  by  Keil- 
way,  30,  and  copied  by  Manwood,  ao2.  In  that  cafe  an  adlion  pf 
trefpafs  wa^  brought  for  entering  the  plaintifJPs  dofe ;  the  defend- 
ant pleaded,  that  the  place  in  which  the  trefpafs  was  fuppofed  to  be 
committed  was  adjoining  to  the  king's  foreft,  and  that  the  plaintiff 
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within  the  limits  of  fuch  refpe£live  fraochife  or  liberty,  and 
ceafing  the  inftant  they  voluntarily  paf&  out  of  it.    It  is  held 


was  bound  to  impale  the  faid  foreft)  and  tliat  for  want  of  paling  four 
deer  efcaped  out  of  the  forell  into  the  plaintiff's  land,  and  that  he 
the  defendant  entered  by  the  command  of  the  foreiler  to  drive 
them  back  to  the  foreft.  The  court  held  that  this  plea  was  not 
good;  **  for  though  the  pkintiff  was  in  fault  for  not  paling,  yet  it 
•*  was  not  lawful  for  the  forefter  or  any  perfon  to  drive  the  deer 

out  of  the  ground,  or  to  take  them ;  and  the  reafon  was, 

hecaufe  the  king  had  no  property  in  them  ;  and  this  was  different 
**  from  the  cafe  of  tame  cattle,  where  the  property  ftifl  remains 
**  in  the  owner  though  they  are  out  of  his  ground,  for  which  reafon 
**  he  may  retake  them  wherever  he  Ends  them  ;  but  it  is  not  fo 
**  when  the  beafls  are  wild.'* 

The  learned  Judge  frequently  intimates  that  no  perfon  is  exempt 
froni  the  onginal  penalties ;  but  I  am  inclined  to  think  that  no 
authority  whatever  can  be  found  that  any  penalties  were  ever  in- 
flicted for^  killing  game  out  of  privileged  grounds,  except  thofe 
which  have  been  introduced  by  modem  game-laws,  or  the  quali- 
fication a6ls«  Lord  Coke  reports  that  the  court  held  in  the  cafe 
of  monopoh'es,  1 1  Co.^jf  that  **  it  is  true  that  none  can  make  a 
*'  parkykrhafe,  or  warren,  without  the  king's  licence,  for  that  !• 
"  quodam  mo  Jo  to  appropriate  thofe  creatures,  which  are  fene 
**  natur£  et  nulTtus  in  honuy  to  himfelf,  and  to  reftrain  them  of 
**  their  natural  liberty,  which  he  cannot  do  without  the  king's 
**  licence ;  but  for  hunting,  hawking,  l*fc.  which  are  matters  of 
«*  paftime,  plcafure,  and  recreation,  there  needs  no  licence,  but 
€i  every  one  may  in  his  own  land  ufe  them  at  his  pleafure  nvithout 
•*  any  rejlraint  to  be  made  unkfs  by  parSamentf  as  appears  by  the 
■»  ilatutes  pf  ii  Hen.  VII,  c.  17.  23  Eliz.  c.  10.  and  3  Jac.  I. 
"  c.  13." 

Thefe  authonties  are  alio  recognized  and  confirmed  in  Bro* 
Mr.  tit,  Ptfpertiei  and  in  Hale's  Commentary  to  F.  N.  B.  197, 

The  following  may  fervc  as  a  fpecimen  of  the  authorities  col- 
le6Ud  by  Brooke :  quant  beafies  /avages  le  royt  aUr  hon  del  forrejlt 
U  property  ej  hon  del  roy  ;  and  again, /&  fount  hors  delparke  capi^ 
enti  concetUtur* 

In  a  great  calle  which  was  brought  in  1791  from  the  courts  of 
Scotland  before  th«  houfe  of  lords,  the  qucftion  was,  whether  by 

the* 
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iodcedy'  that  if  a  man  (tarts  any  game  within  his  own 
groundsi  and  follows  into  anodicr's,  and  kills  it  there, 
the  property  remains  in  himfelf  ^.  And  this  is  grounded  oa 
reafon  and  natural  judice** :  for  the  property  conClls  in  the 
pofleflion ;  which  poflfeflion  commences  by  the  finding  it  in 
his  own  liberty,  and  is  continued  by  the  immediate  purfuit* 
And  fo)  if  a  ftranger  ftarts  game  In  one  man's  chafe  or  free 
warren,  and  hunts  it  into  another  liberty,  the  property 
continues  in  the  owner  of  the  chafe  or  warren ;  this  property 
arifing  from  privilege*,  and  not  being  changed  by  theaAof 
a  Anere  ftranger.  Or  if  a  man  darts  game  on  another's  pri* 
Take  grounds  and  kills  it  there,  the  property  belongs  to  him 
in  whofe  ground  it  was  killed,  becaufe  it  was  alfo  ftarted 
there  ^ ;  the  property  arifing  rationefolL  Whereas,  if,  after 
being  itarted  there,  it  is  killed  in  the  grounds  of  a  third  per* 
fon,  the  property  ^iongs  not  to  the  owner  of  the  firft 

«  II  Mod.  75.  *  Lord  Raym.  251. 

*  Paff.  L.  N.  1.  4.  c.  6.  '  Ihid. 


the  law  of  Scotland  the  proprietor  of  an  eftate  has  a  right  to  mono* 
polize  the  game  upon  that  eflate,  for  the  ufe  of  himfelf  and  parti- 
cular  friends,  authorifcd  by  his  licence,  and  to  exclude  all  gentle- 
men, legally  qualified,  from  foUoi^-ing  that  amufement  over  hit 
wade  and  other  grounds,  not  fpecially  prote£^cd  by  any  particular 
ftatute  ?  The  printed  cafes  of  the  appellant  and  refpondcnt  contain 
much  curious  learning  upon  the  Scotch  game-laws :  but  no  idem 
was  fuggeded  that  the  game  in  Scotland  belonged  to  the  king* 
For  the  appellant,  who  infided  that  he  had  a  right  to  enter  as  a 
fportfman  upon  the  refpondeut's  edate*  the  authority  of  prefident 
Balfour  in  his  Pracftics,  was  chiefly  relied  upon ;  ws^  **  It  ia 
^  letfome  and  permitted  to  all  men  to  chaife  hares,  foxes,  and  all 
<<  other  bcidis,   beand  without   forredis,  warrenis,    pi^rkis,   or 
*<  wardis.''  But  the  judgment  of  the  lords  being  for  the  refpond- 
cnt, this  permiflion  of  courfc  mud  be  confined  to  *  a  man's  own - 
edate.     Ltvingftone^  efq,  afpellani^  v.  lord  Breadalhane^  refponJentm 
This  is  prccifely  the  fame  as  the  law  of  England;  for  neither  a  lord 
of  a  manor,  nor  his  gamekeeper,  can  go  into  any  part  of  the 
manor,  which  is  not  the  lord's  own  edate  or'wade,  without  being 
a  trcfpaffcr  like  any  other  pcrfon. 

6  ground^ 
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ground,  becaufe  the  property  is  local ;  nor  jret  to  the  owner 
of  the  fecond,  becaufe  it  was  not  ftartt^  in  his  foil  \  but  it 
Tefts  in  the  pcrfon  who  ftartod  and  Icilied  it  Sj  though  guilty 
of  a  trefpafs  againft  both  the  owners  (i  i)« 

III.  I  PKocEED  now  to  a  third  method,  whereby  a  title  [  420  3 
to  goods  and  chattels  may  be  acquired  and  loil,  viz,  hjfor^ 
ftiturt  s  as  a  punifiiment  for  fome  crime  or  mifdemefnor 
in  the  party  forfeitingi  and  as  a  compenfation  for  the  oiFence 
and  injury  committed  againft  him  to  whom  they  are  forfeited*  ' 
Of  forfeitures,  confidered  as  the  means  whereby  reml  pro- 
perty might  be  loft  and  acquired,  we  treated  in  a  former 
chapter  **.    It  remains  therefore  in  this  place  only  to  mention  , 

by  what  means,  or  for  what  offences,  goods  and  chattels  be- 
come liable  to  forfeiture.  , 

In  the  variety  of  penal  laws  with  which  the  fubje£l  Is  at 
prefent  encumbered,  it  were  a  tedious  and  impra£ticable  tail; 
to  reckon  up  the  various  forfeitures,  inflifled  by  fpecial  fta- 
tutesy  for  particular  crimes  and  mifdemefnors :  fome  of 
which  are  mala  in  fi^  or  offences  againft  the  divine  law^ 
either  natural  or  revealed ;  but  by  far  the  greateft  part  are 
tnala  prohibita^  or  fuch  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land :  foch  as  is  the  forfeiture 
of  40/.  per  month  by  the  ftatute  5  £]iz.  c.  4.  for  exercifing 
a  trade  without  having  ferved  feven  years  as  an  apprentice 
thereto  \  and  the  forfeiture  of  10/.  by  9  Ann.  c.  23.  for 
printing  an  almanack  without  a  ftamp.  I  fhall  therefore  con- 
fine myfelf  to  thofe  offences  only ;  by  which  all  the  goods 
and  chattels  of  the  offender  are  forfeited  :  referring  the  ftu- 
dent  for  fuch,  where  pecuniary  muldls  of  different  quantities 
are  infli£led,  to  their  feveral  proper  heads,  under  which  very 

*  Farr.  i81    Lord.  Raym.  251.  '  See  page  267. 

*  ■  ■  '■ ■■  ■■  iii»i  I ■    ■    > 

(11)  Thefe  diiliodions  never  could  have  exiiled,  if  the  dodrine 
had  been  true  that  all  the  game  was  the  property  of  the  king  5  Jbr 
in  that  cafe  the  maxim,  In  MquaRjure  foHor  ejl  conditw  poffidcntif^ 
muft  have  prevailed. 

many 
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many  of  them  have  been  or  will  be  mentioned  ;  oreUetotlie 
collections  of  Hawi^,  and  Burn,  and  other  laborious  com- 
pilers. Indeed,  as  moft  of  thefe  forfeitures  belong  to  the 
crown,  they  may  feem  as  if  they  ought  to  have  been  referred 
to  the  preceding "  method  of  acquiring  perfonal  property, 
namely,  by  prerogative.  But  as,  in  the  inftance  of  partial 
forfeitures,  a  moiety  often  goes  to  the  informer,  the  poor,  or 
fometimes  to  other  perfons ;  and  as  one  total  forfeiture, 
namely  that  by  a  bankrupt  who  is  guilty  of  felony  by  conceal- 
[  421  ]  inghis  efiefts;  accrues  entirely  to  his  creditors,  I  have  there- 
fore made  it  a  diftin£i  head  of  transferring  property. 

.   G60DS  and  chattels  then  are  totally  forfeited  by  conviCHon 
fjH  bigh'treafon  or  tnifprifionoi  treaibn;  oi  petit  treajin $  of 
felo9^  iu  general,  and  particularly  oi  fehny  defe^  and  of  num- 
Jlaughter  :  nay  even  by  convi£bionof  excufabU  homicide^ i  by 
outlawry  for  trcafon  or  felony  \  by  convi£lion  of  petit  larceny  ^ 
hyjligbt  in  treafon  or  felony,  even  though  the  party  be  ac- 
quitted of  the  faft  ;  hjjlanding  mute,  when  arraigned  of  fe- 
lony ;  by  draiving  a  weapon  on  a  judge ^  or  Jhiking  any  one  in 
tbeprefence  of  the  kin^s  courts;  by  praemunire :  by  pretended 
prophecies ^u^onz  fecond  convi^ion ;  hjowling;  by  the  re* 
Js£ng  abroad  of  artificers ;  and  by  challenging  to  fight  on  ac- 
count of  money  won  at  gaming.    All  thefe  offences,  as  will 
more  fully  appear  in  the  fourth  book  of  thefe  commentaries, 
induce  a  total  forfeiture  of  goods  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  conviBlon^ 
not  the  time  of  committing  the  fad,  as  in  forfeitures  of  real 
property.  For  chattels  are  of  fo  vague  and  fluduatihg  a  na- 
ture, that  to  affe£t  them  by  any  relation  back,  would  be  at- 
tended with  more  inconvenience  than  in  the  cafe  of  landed 
eftates :  and  part,  if  not  the  whole  of  them,  mud  be  expend- 
ed in  maintaining  the  delinquent,  between  the  time  of  com- 
mitting the  fa£l  and  his  conviClion.  Yet  a  fraudulent  con- 
veyance of  them,  to  defeat  the  intereft  of  the  crown,  is  made 
void  by  ftatute  13  Eliz.  c.  5. 

1  Co.  Lict.  391.    iloft.  316.    3  laft.  jio* 
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A  FOURTH  method  of  acquiring  property  in  tilings 
perfonal,  or  chattels,  is  by  €$i/lom :  whereby  a  right 
Tefts  in  fome  particular  perfonsj  either  by  the  local  ufage  of 
fome  particular  place,  or  by  the  almoft  general  and  univerfal 
ufag^  of  the  kingdom.  It  were  endlefs,  (bould  I  attempt  to 
enumerate  all  the  (everal  kinds  of  fpecial  cuftoms,  which  may 
entitle  a  man  to  a  chattel  intereft  in  different  parts  of  the 
kingdom :  I  (hall  therefore  content  myfelf  with  making  fome 
obfervations  on  three  forts  of  cuftoniary  interefts,  which  ob- 
tain pretty  generally  throughout  moft  parts  of  the  nation,  and 
are  therefore  of  more  univerfal  concern  i  viz.  beriots,  tnortu^ 
4irigSf  and  bnr'loonu. 

t.  Heriots,  which  were  flightly  toudied  upon  in  a  for* 
fner  chapter*,  are  ufually  divided  into  two  forts,  heriot^r- 
vice^  and  htxiot-cuftom.  The  former  are  fuch  as  are  due  upon 
a  fpecial  refervation  in  a  grant  or  leafe  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent^:  the  latter  arife 
vpon  no  fpecial  refervation  whatfoever,  but  depend  merely 
upon  immemorial  ufage  and  cuftom*.  Of  thefe  therefore  we 
are  here  principally  to  fpeak :  and  they  are  defined  to  be  a 
cuftomary  tribute  of  goods  and  chattels,  pajrable  to  the  lor4 
cf  the  fee  on  the  deceafe  of  the  owner  of  the  land* 

*  P^f*  97*  ^  2  Saunil.  166.  •  Co.  Cop.  f  94« 
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Thb  firft  eftaUi(hment|  if  not  introdadion>  of  compol- 
fory  heriots  into  England,  was  by  the  Danes :  and  we  finA 
in  the  laws  of  king  Canute  '  the  feveral  beregeates  or  heriots 
fpecifiedj  which  were  then  ezaAed  by  the  king  on  the  death 
of  divers  of  his  fubje^ls,  according  to  their  refpedlive  digni* 
ties;  from  the  higheft.^r/f  down  to  the  moft  inferior /i^^iir 
or  landholder.  Thefci  for  the  moft  part,  confifted  in  arms> 
horfesi  and  habiliments  of  war ;  which  the  word  itiblf,  ac« 
cording  to  Sir  Henry  Spelman  %  fignifies.  Thefe  were  de- 
livered Up  to  the  foveteign  on  the  death  of  the  ralal^  who 
could  no  longer  ufe  themi  to  be  put  into  other  hands  for  the 
fervice  arid  defence  of  the  country.  And  upon  the  plan  of 
this  DaniQi  eftablifhment  did  William  the  conqueror  fafbion 
his  law  of  reliefs,  as  was  formerly  obferved  ^ }  when  he  afcer- 
taiued  the  precife  relief  to  be  taken  of  every  tenant  in  chival- 
ry, and,  contrary  to  the  feodal  cuftom  and  the  ufage  of  fats^ 
own  duchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  inftead  of  money  K 

The  Danifli  compuICre  heriots,  being  thus  tranfmuted 
into  reliefs,  underwent  the  fame  feveral  viciflitudes  as  the 
feodal  tcnnres,  and  in  focage  eftates  do  frequently  remain  to 
this  day  in  the  fhape  of  a  double  rent  payable  at  the  death 
of  the  tenant :  the  heriots  which  now  continue  among  us^ 
and  preferve  that  name,  feeming  rather  to  be  of  Saxon  pa- 
rentage, and  at  firfl  to  have  been  merely  difcretionary  *. 
Thefe  are  now  for  the  moft  part  confined  to  copyhold  te- 
mires,  and  are  due  by  cuftom  only,  which  is  the  life  of  all 
eftates  by  copy ;  and  perhaps  are  the  only  inftance  where 
cttftom  has  favoured  the  losd.  For  this  payment  was  ori- 
ginally a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant ;  perhaps  in  acknowlegement  of  his  having  been  raifed  a 
degree  above  villenage,  when  all  hb  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  \  and  cuftom,  which  has  on  the 
C  424  3  one  hand  confirmed  the  tenant*s  intereft  in  exclufion  of  the 

'  €•  69.  S  ht>*  Gml,  Cotij.  I2a  ^3^16.^ 

*  of  fctidi.  r.  xS.  ^  Lambard.  Perauob.  of  Kent.  492. 
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lord's  Willi  has  on  the  other  hand  eftablilhed  this  dlfcretional 
piece  of  gratitude  into  a  permanent  duty.  An  heriot  may 
alfo  appertain  to  free  land,  that  is  held  by  fervice  and  fuit 
of  court;  in  which  cafe  it  is  moft  commonly  a  copyhold 
enfranchifedi  whereupon  the  heriot  is  ftill  due  by  cuftom. 
Bra£ion  ^  fpeaks  of  heriots  as  frequently  due  on  the  death  of 
both  fpecies  of  tenants :  <*  eft  quidem  alia  praeftatio  quae  norm^ 
*'  natar  heriettum  s  tsbi  tenens^  liber  vel  fervus^  in  morte  fua 
'*  damnum  fuum^  de  quo  tenuerit,  refpicit  de  meliori  averio  fua^ 
**  vel  defecundo  meliori^  fecundum  diver/am  locorum  confuetudi'- 
*^  nem**  And  this  he  adds>  *<  maps  jU  de  gratia  quam  de 
^^  jures^  in  which  Fleta  ^  and  Britton '  agree:  thereby 
plainly  intimating  the  original  of  this  cuftom  to  have  beea 
merely  voluntary,  as  a  legacy  from  the  tenant ;  though  now 
the  immemorial  ufage  has  eftabliflied  it  as  of  right  in  the  lord. 

This  heriot  is  fometimes  the  beft  live  beaft^  or  averium^ 
which  the  tenant  dies  poflefled  of,  (which  is  particularly  de- 
nominated the  villein's  relief  in  the  twenty-ninth  law  of  king 
William  the  conqueror,)  fometimes  the  beft  inaninAte  good, 
under  which  a  jewel  or  piece  of  plate  ma^  be  included :  but 
it  is  always  a  perfmal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  afcer* 
tained  by  the  option  of  the  lord  "*,  becomes  vefted  in  him  as 
his  property  ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.  The  tenant  muft  be  the  owner 
of  it,  elfe  it  cannot  be  due ;  and  therefore  on  the  death  of  a 
feme-covert-  no  heriot  can  be  taken;  for  (he  can  have  no 
"ownerfbip  in  things  perfonal  \  In  fome  places  there  is  a 
^uftomary  coi^pofition  in  money,  as  ten  or  twenty  (hillings 
in  lieu  of  a  heriot,  by  which  the-  lord  and  tenant  are  both 
bound,  if  it  be  an  indifputably  ancient  cuftom ;  but  a  new 
compofition  of  this  fort  will  not  bind  the  reprefentatives  of 
either  party ;  for  that  amounts  to  the  creation  of  a  new  cuf* 
torn,  which  is  now  impoffible  \ 

* 

t  A  a.  /.  36.  §  9»  »  Hob.  60. 
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2.  Mortuaries  are  a  fort  of  ecclcfiaftical  herioti, 
a  ottftomary  gift  claimed  by  and  dae  to  the  minifter  ia  vcrj 
many  parifhcs  on  the  death  of  his  parifliioners.    They  feem 
originally  to  have  been^  like  lay  heriots,  only  a  voluntary 
bequeft  to  the  church ;  being  intended,  as  Lyndcwode  in- 
fprms  us  from  a  conftitution  of  archbiihop  Langham^  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  perfonal 
tithes,  and  other  ecclefiaftical  duties,  which  the  laity  in  their 
lifetime  might  have  negleded  or  forgotten  to  pay.    For  this 
purpofe,  after  ^  the  lord's  heriot  or  beft  good  was  taken  out^ 
the  fecond  beft  chattel  was  referved  to  the  church  as  a  mor« 
tuary  :  ^Ji  decedens  plura  hahutrit  anhnalia^  Optimo  cm  dijuri 
**  fuertt  defntum  refervato,  ecciefiae  fuae  Jint  doh^  Jrondii  fei$ 
**  cotitradiEiione  qualihety  pro  recompenfatione  fubtraBioms  deci* 
^*  marum  perjbna/ium,  necnon  et  oblationum^fecundum  melius  am* 
<<  mal  refirvetury  pofl  obitunty  profaluti  animae fiuu^P     And 
therefore  in  the  laws  of  king  Canute '  this  mortuary  is  called 
foul-fcot  (f aplfcear}  or  fymbolum  animae.     And,  in  purfu* 
ance  of  the  fame  principle,  by  the  laws  of  Venice,  where  no 
perfonal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  his  merchandize,  jewels,  and 
other  moveables'.    So  alfo,  by  a  fimilar  policy,  in  Francej^ 
every  man  that  died  without  bequeathing  a  part  of  bis  eftate 
to  the  church,  which  was  called  dying  mtbout  amfejfion^  wa§ 
formerly  deprived  of  chriftian  burial :  or,  if  he  died  inteftate, 
the  relations  of  the  deceafed,  jointly  with  the  bifiiop,  named 
proper  arbitrators  to  determine  what  he  ought  to.  have  given 
to  the  church,  in  cafe  he  had  made  i  will.    But  the  parlia- 
ment, in  1409,  redrefled  this  grievance  ^ 

ft 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mor« 

.  tuary  to  church  along  with  the  corpfe  when  it  came  to  be  ba« 

tied  \  and  thence  **  it  is  fometimes  called  a  corfe  prefent  .*  r 

term  which  befpeaks  it  to  have  been  once  a  voluntary  dona- 

r  426  3  tion.    However  in  Brafton's  time,  (b  early  as  HenVy  III. 
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find  it  rivctted  Into  an  eilablifted  cuftom :  infomuch  that  the 
bequefts  of  heriots  and  mortuaries  were  held  to  be  neceflary 
ingredients  in  every  teftament  of  chattels.    *'  Imprimis  autem 
*•  debet  juiiibett  qui  iejlamentum  fecerity  domirium  fuum  de  me^ 
**  liori  re  quam  hahuerit  recognofcere  ;  et  pojlea  ecclejiam  de  alia 
<<  meliori  .*'*  the  lord  muft  have  the  beft  good  left  him  as  an 
heriot ;  and  the  church  the  fecond  beft  as  a  mortuary.     But 
yet  this  cuftom  was  different  in  different  places :  <<  in  qui^ 
**  bufdam  locis  habet  ecclefia  melius  animal  de  confuetudine  ;  in  qui* 
**  bufdam  fecundum^  vel  tertium  melius;  et  in  quibufdam  nihil: 
••  et  ideo  conftderanda  eft  confuetudo  loci  ^/*     This  cuftom  ftill 
varies  in  different  places,  not  only  as  the  mortuary  to  be 
paidj  but  the  perfon  to  whom  it  is  payable.     In  Wales  a 
mortuary  or  corfe-prefent  was  due  upon  the  death  of  every 
clergyman  to  the  biftiop  of  the  diocefe  ;  till  abotiflied,  upon 
a  recompenfe  given  to  the  biOiop,  by  the  ftatute  12  Ann. 
ft.  2.  c.  6.  And  in  the  archdeaconry  of  Chcfter  a  cuftom  alfo 
prevailed,  that  the  bifhop,  who  is  alfo  archdeacon,  (hould 
have,  at  the  death  of  every  clergyman  dying  therein^  his 
beft  horfe  or  mare,   bridle,   faddle,    and  fpurs,   his  beft 
gown  or  cloak,  hat,  upper  garment  under  his  gown,  and 
tippet,  and  alfo  his  beft  Hgnet  or  ring  *.     But  by  ftatute  28 
Geo.  11.  c.  6.  this  mortuary  is  diredied  to  ceafc,  and  the  a£fc 
has  fettled  upon  the  bifhop  an  equivalent  in  it's  room.   The 
king's  claim  to  many  goods,  on  the  death  of  all  prelates  in 
England,  feems  to  be  of  the  fame  nature:  though  fir  Edward 
Coke  y  apprehends,  that  this  is  a  duty  due  upon  death  and  not 
a  mortuary :  a  diftin£tion  which  feems  to  be  without  a  differ- 
ence.    For  not  only  the  king's  ecclefiaftical  charaAer,  as 
fupreme  ordinary,  but  alfo  the  fpecies  of  the  goods  claimed^ 
which  bear  fo  near  a  refemblance  to  thofe  in  the  archdeaconry 
of  Chefter,  which  was  an  acknowleged  mortuary,  puts  the 
matter  out  of  difpute^     The  king,  according  to  the  record 
vouched  by  fir  Edward  Coke,  is  entitled  to  fix  things ;  the 
bi(hop'^  beft  horfe  or  palfrey,  with  his'  furniture :  his  cloak^, 
or  gown,  and  tippet;  hiscup»and  cover:  hisbafo^  and  ewer:  [  427  ] 

^  Bradon.  /■  %,  €»  %6,  Flet.  /.s.  f»  S7*  '  ^  I"^*  49 >• 
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his  gold  riog:  and  laftlyt  hb  muiM  ^wmm^  his  mew  or  kennd 
of  bounds  i  as  was  mentioned  hi  the  preceding  chapter  *• 

This  variety  of  cuftoms,  with  regard  tp  mortuaries,  giring 
.frequently  a  handle  to  eWlions  on  the  one  fide,  and  frauds 
or  expenfive  litigations  oq  the  other  i  it  was  thought  proper 
hy  ftatute  91  Hen.  VIII.  c.  6.  to  reduce  thera  to  fome  kind 
of  certainty.  For  this  purpofe  it  is  ena£ted,  that  all  morcu. 
aries,  or  corfe-prefents  to  parfons  of  any  pariib,  (hall  be  taken 
in  the  following  manner  s  unlefs  where  by  cuftom  lefs  or 
fione  at  all  is  due :  vat.  for  erery  perfon  who  does  not  leave 
goods  to  the  value  of  ten  marks,  nothing :  for  every  perfoQ 
who  leaves  goods  to  the  valqe  of  ten  marks  and  under  tliirty 
pounds,  3/.  4</.  if  above  thirty  pounds,  and  under  forty 
pounds,  6s,  id.  if  above  forty  pounds,  of  what  value  focver 
they  may  be,  10/.  and  no  more.  And  no  mortuary  (hali 
throughout  the  kingdom  be  paid  for  the  death  of  anj  fem^- 
covert ;  nor  for  any  child ;  nor  for  any  one  of  full  age,  that 
is  not  a  houfekeeperi  nor  for  any  wayfaring  man ;  but  fuch 
wayfaring  man's  mortuary  (hall  be  paid  in  the  parilh  to  which 
he  belongs.  And  uppn  this  ftatute  ftands  the  law  of  morti^* 
aries  to  this  day. 

3,  Heir*looms  are  fuch  goods  and  perfonal  chattels,  as^ 
contrary  to  the  nature  of  chattels,  (hall  go  by  fpecial  cufkom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  cxecu* 
tor  of  the  laft  proprietor.  The  termination,  loom^  is  of  Saj(« 
on  original ;  in  which  language  it  fignifies  a  limb  or  mem- 
ber* j  fo  that  an  heir-loom  is  nothing  clfe,  but  a  limb  or 
member  of  the  inheritance.  They  are  generally  fuch  things 
as  cannot  be  taken  away  without  damaging  or  difmembering 
the  freehold:  otherwt(e  the  general  rule  is,  that  noxhattel  in* 
tereft  whatfoever  (hall  goto  the  heir,  notwichftanding  it  be  e^^ 
prefsly  Umited  to  a  man  and  his  heirs,  but  (hall  veft  in  the 
executor  **  (i ).  But  deer  in  a  real  authorised  park,  fiihes  in  z 

*  fH'  4'3*  *  Spclfii.  Chjr.  «77.  k  Co.  Utt.  j^S. 
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(i )  Or  if  any  cliattd  be  given  to  a  man  and  the  heirs  of  ios 
body,  he  takes  the  entire  and  abfolute  intcreft  in  it.    There  have 

3  been 
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pond^  doves  in  a  dcve-houfc,  bfc,  tliough  in  themfelves  per- 
ianal chattels,  yet  they  are  fo  annexed  to  and  fo  neceflary  * 
to  the  well*being  of  the  inheritance,  that  they  fliall  accom- 
pany  the  land  wherever  it  vefts,  by  either  dcfcent  or  pur- ' 
chafe'.  For  this  reafon  alfo  I  apprehend  it  is»  that  the  an- 
tient  jewels  of  the  crown  are  held  to  be  heir-looms';  for 
they  are  neceflary  to  maintain  the  ftate,  and  fupport  the  dig- 
nity,  of  the  fovereign  for  the  time  being.  Charters  likewife, 
and  deeds,  court  rolls,  and  other  evidences  of  the  land,  to- 
gether with  the  chefts  in  which  they  are  contained,  (hall  paft 
together  with  the  land  to  the  heir,  in  the  nature  of  heir- 
looms, and  (hall  not  go  to  the  executor*.  By  fpecial  cuftom 
alfo,  in  ibme  places,  carriages,  utenfils,  and  other  houfe- 
hold  implements,  may  be  heir-looms^;  but  fuch  cuftom 
muft  be  ilri^ily  proved.  On  the  other  hand,  by  almoft  go»- 
neral  cuftom,  whatever  is  ftrongly  affixed  to  the  freehold  or 
inheritance,  and  cannot  be  fevered  from  thence  without  vio- 
Ijcnce  or  damage,  *^  quod  ab  fledshis  non  facile  revelliturt^  is 
beicome  a  member  of  the  inheritance,  and  (hall  thereupon 
pa&  to  the  heir ;  a!s  chimney-pieces,  pumps,  old  fixed  or 
dormant  tables,  benches,  and  the  like  **  ( 2}.  A  very  fimilar  no- 
tion to  which  prevails  in  the  duchy  of  Brabant;  where  they 
lank  certain  thbgs  moveable  among  thofe  of  the  immoveable 

«  Co.  LItt.  S.    '  '  Co.  Utt.  18.  185. 

<  XUi.  18.  '   cSpdm.  Gloff:%7y. 

•  9r».  4^.  ttr.  ekatteJa,  28.  ^  is  Mod.  su>. 


been  many  fruitlefs  attempts  to  make  pi£lures,  plate,  books,  and 
houfehold  fumiturcy  defcend  to  the  heir  with  a  family  manflon. 
Where  they  are  left  to  be  enjoyed  as  heir-looms  by  the  perfons 
who  (hall  refpeftively  be  in  pofieffion  of  a  certain  houfe,  or  to  de- 
fcend as  heir-looms  as  far  as  courts  of  law  and  equity  win  admit, 
the  abfolute  intcreft  of  them,  fubjc£i  to  the  life-interefts  of  thofe 
who  have  life-eftates  in  the  real  property,  will  vcft  in  that  perfon 
who  is  entitled  to  the  firil;  eftate-tail  or  eftate  of  inheritance,  and 
upon  his  death  that  intereft  will  pais  to  his  pcrfontl  reprefentative, 
1  Bff>.  274.  3  Bro.  loi.  < 
(a)  See  p.  281,  9.  ic,  ante, 

Kk4  Wnd, 
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kbdy  calling  them,  by  a  very  partkular  appeUa^tion^  praf£a 
volofitia,  or  Tolaule  cftates :  fuch  as  beds^  tables,  and  other 
heavy  implements  of  furmtttre,  which  (as  an  author  of  their 
own  obferves)  '<  dignkatem  iftam  noBafunt^  ut  viUis^  fjl'^h 
*<  et  oidibuif  aliifqta  praediis,  companntur  s  quod  folidiora  mo^ 
'*  bi/sa  i^u  aediiuf  ex  deftinaUone  patrisfamilias  cohaerire  v»^ 
*<  deantur,  et  pre  parte  ipfarum  aedium  aeflipientur^^ 

Other  perfonal  chattels  there  are,  which  alfo  defcend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb* 
ftone  in  a  church,  or  the  coat*armpr  of  his  anceftor  there 
C  4^9  ]  bung  up,  with  the  pennons  and  other  enfigns  of  ho^pr,  fuit- 
ed  to  his  degree.  In  this  cafe,  albeit  the  freehold  of  the 
church  is  in  the  parfon,  and  thc;fe  ^re  annexed  to  that  free- 
hold, yet  cannot  the  parfon  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  adion  from  the  heir  ^.  Pews 
in  the  church  are  fomewhat  of  the  fame  nature,  which  m^y. 
defcend  by  cuftom  immemorial  (without  any  ecclefiafticalcon* 
currence)  from  the  anceftor  to  the  h^r '  (3).  But  though  the 
heir  has  a  property  in  the  monuments  and  efcutcheonsof  his 
anceftors,  yet  he  has  none  in  their  bodies  or  afl^ei ;  nor  can 

'  Stockmantip/iir/  tUvclininis.  c^  %»       ^  i%  Rep.  105,    Co.  Uu.  18. 

(3)  The  right  to  ik  in  a  particular  pew  in  acharch  aiifes  either 
from  prefcrtption  as  appurtenant  to  a  mefTuage,  or  from  a  fiuailty 
or  .grant  from  the  ordinary,  for  he  has  the  difpofition  of  all  pews 
wliich  ai'e  not  claimed  by  prefcription.  Gib/*  Cod*  221.  - 

In  an  a£kion  upon  the  cafe  for  a  diUlurbance  of  the  enjoyment  of 
a  pew,  if  the  plaintiff  claims  it  by  prefcription,  he  muft  fiate  it  in 
the  declaration  as  appurtenant  to  a  meffuage  in  the  panfh.  .This 
prefcription  may  be  fiipported  by  an  enjoyment  lor  thirty-Iix  years^ 
and  perhaps  any  time  above  twenty  years,  i  71  i2«  428.  But 
where  a  pew  was  claimed  as  appurtenant  to  an  antient  mefluage» 
and  it  was  proved  that  it  had  been  fo  annexed  for  thirty  years^ 
but  that  it  had  no  exiftencc  before  that  timc^  it  was  held  this 
modem  commencement  defeated  th«  prefcriptwe'^jbii^^  5  T.  Rm 
396.  In  an  a6lion  agaxnft  the  ordbary,  fl^p  pHainitiff  muft  alkjgc 
and  prove  repairs  of  the  pew.  i  fFs^*  326. 

ho 


he  bring  any  civil  aAion  againA  fuch  as  indecently  at  leaft^ 
if  not  impioufly,  violate  and  difturb  their  remains,  when  dead 
and  buried.  The  parfon  indeed^  who  has  the  freehold  of  the 
foil,  may  bring  an  adiion  of  trefpafs  againft  fuch  as  dig  and 
difturb  it :  and,  if  any  one  in  taking  up  a  dead  body  fteals  the 
ihroud  or  other  apparel,  it  will  be  felony  "^  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  th^ 
charge  of  the  funeral  (4).  . 

But  to  return  to  hcir-looras :  thcfe^  though  they  be  mere 
chattels,  yet  cannot  be  devifed  away  from  the  heir  by  will  i 
but  fuch  a  devife  is  void  %  even  by  a  tenant  in  fee-fimple* 
For,  though  the  owner  might  during  his  life  have  fold  or  dif« 
pofed  of  them,  as  he  might  of  the  timber  of  the  eftate,  fince^ 
as  the  inheritance  was  his  own,  he  might  mangle  or  difmem-r 
bf r  it  as  he  pleafed ;  yet,  they  being  at  his  death  inftantl]^ 
veftcd  in  the  heir,  the  devife  (which  is  fubfequent,  and  not 
to  take  cfkGt  till  ajifr  his  death)  fliall  be  poftponed  td  the 
c^ftoIa^  whereby  they  have  already  defcended« 

n  3  loft.  I  to.  i»  R^.  X 1 3.     X  Hal.  p.  C.  5i5,  "  Co.  Utt.  1^5. 

(4)  It  has  been  determined,  that  dealing  dead  bodies,  though 
for  the  improvement  of  the  fcience  of  anatomy*  is  an  indidable  * 
offence  as  a  mifdemcanour ;  it  being  a  pradice  contrary  to  c6ni« 
mon  decency,  and  (hocking  to  the  general  (cDtimeats  aad  tediBgi 
of  mankind.    !?'•/{•  733*    • 
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CHAPTER    THE    TWENTY-NINTH. 

OF  TITLE   3y   SUCCESSION,    MAR. 
RIAGE  AND  JUDGMENT. 


I 


N  the  prefcnt  chapter  we  (hall  take  into  confideradon 
three  other  fpecies  of  title  to  goods  and  chatteb. 


V.  The  fifth  method  therefore  of  gaining  a  property  in 
chatteb,  cither  perfonal  or  real,  is  hj /uccefflw :  which  is, 
in  ftriAnefs  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  mas- 
ter and  fellows,  and  the  like ;  in  which  one  fet  of  men  may^ 
l>y  fttcceeding  another  fet,  acquire  a  property  in  all  the 
goods,  moveables^  aiid  other  chattels  of  the  corporation. 
The  tr^e  reafon  whereof  is,  becaufe  in  judgment  of  law  a 
corporation  never  dies:  and  therefore  the  predeceflbrs,  who 
lived  a  century  ago,  and  their  fucceflbrs  now  in  being,  are 
one  and  the  fame  body  corporate*.  Which  identity  is  a  pro- 
perty fo  inherent  in  the  nature  of  a  body  politic,  that,  even 
when  it  U  meant  to  give  any  thing  to  be  taken  in  fucceffion 
by  fuch  a  body,  that  fucceflion  need  not  be  eiprefled  :  but 
^e  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration, either  of  lands  or  of  chattels,  without  naming  their 
fucoeflbrs,  vefts  an  abfolute  property  in  them  fo  long  as  the 
corporation  fubfifts*'.  And  thus  a  leafe  for  years,  an  obliga^ 
C  43^  3  tioni  a  jewel,  a  flock  of  (heep,  or  other  chattel  intereft,  wil) 

*  4  Rrp.  65.  ^  SiOi  Ak»  r.  ffigtn*  fO,  Crp.  Elis.  464. 

vcft 
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teft  in  the  fucceflbn,  by  fttcceffion^  as  well  tt  in  tbe  Ideq^ 
eal  membersi  to  whom  it  was  originally  pven. 

*  BoT,  with  regard  to  (ble  corporations,  a  confiderable  dif« 
ttndion  muft  be  made.    For  if  fuch  fole  corporation  be  th^ 
reprefentative  of  a  number  of  perfons  $  as  the  mailer  of  an 
hofpitai,  who  is  a  corporation  for  the  benoA  of  the  poor  brer 
thren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reforma* 
tion,  who  reprefented  the  whole  convent ;  or  the  dean  o? 
fome  antient  cathedral,  who  (lands  in  the  place  of,  and  re* 
prefents  in  his  corporate  capacity,  the  chapter )  fuch  fole 
corporations  as  thefe  have  in  this  refped  the  iame  powers,  as 
corporations  aggregate  have,  to  take  perfonal  property  or 
chattels  in  fucceffion.     And  therefore  a  bond  to  fuch  a  m^ 
ter,  abbot,  or  dean,  and  his  Cuccefibrs,  is  good  in  law ;  and 
the  fucceflbr  (hall  hav^  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta? 
tive  ^.    Whereas  in  the  cafe  of  fole  corporations,  which  re* 
prcfent  no  others  but  themfelves,  as  bifliops,  parfons,  and 
tbe  like,  no  chattel  intereft  can  regularly  go  in  fucceffion : 
and  therefore,  if  a  leafe  for  years  be  made  to  the  bifliop  o( 
Oxford  and  his  fucceffors,  in  fuch  cafe  his  executors  or  ad« 
miniftrators,  and  not  his  fucceflbrs,  (hall  have  if*.    For  the 
vford/ucc^ffirsy  when  applied  -ito  a  ptrrfon  in  his  political  capa. 
city,  is  equivalent  to  the  word  beiri  in  his  natural )  and  at 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heirs,  would 
not  veft  in  his  heirs  but  his  executors ;  fo  if  it  be  made  to 
John  bilhop  of  Oxford  and  his  fucceflbrs,  who  are  the  hdrs 
of  his  body  politic,  it  ihall  dill  veft  in  his  executors  and 
not  in  fuch  his  fucceflbrs.  Thf  reafon  of  this  is  obvious :  for, 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  periihable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fucceflbrs  as  are  equivalent  to  heirs;  it  would  alfo  fol« 
low,  that  if  any  fuch  chattel  intereft  (granted  to  a  fok  cor* 
poration  and  his  fucceflbrs)  were  allowed  to  defcend  to  fuch 
fttcceflbr,  tbe  property  thereof  muft  be  in  abeyance  from  the 
death  of  the  prefent  owner  until  the  fucceflbr  be  appointed :  |[  431  J 
and  this  is  contrary  tq  tbe  nature  of  a  chattel  intereft,  which 

f  Dytg  48.    Cffo.  Elu*  464.  iO^  Utt.  4^« 

can 
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can  never  be  in.^eyance  or  without  an  owner  ^  ^  but  a  manV 
right  therein^  when  once  fuipended,  m  gone  for  ever*  Tbi» 
is  not  the  cafe  in  corporations  aggregate,  where  the  right  is 
never  in  fufpenfe  i  nor  in  the  ether  fole  corporations  before- 
nentipnedf  who  are  rather  to  be  conGdered  as  heads  of  ad 
segregate  body,  than  fubfifting  merel/  in  their  own  right : 
Ibc  chattel  inter^  therefore^  in  fuch  a  csSc,  is  icallj  and 
fttbftantially  veiled  in  the  hofpital^  convent,  chapter,  or 
other  aggregate  body }  though  the  head  it  the  vifible  peribn* 
in  whofe  name  every  z&  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veft.  But  the 
general  rule,  with  regard  to  corporations  merely  fole,  is  this, 
that  no  chattel  can  go  to  or  be  acquired  by  them  in  right  of 
fttcceflion  ^ 

Yet  to  this  rule  there  are  two  exceptions*  One  in 'the 
^fe  of  the  king,  in  whom  a  chattel  may  veft  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  fucceflbrs  ^*  The 
other  exception  is,  where,  by  a  partUular  cuftom,  fome 
particular  corporations  fole  have  acquired  a  power  of  taking 
Particular  chattel  interefts  in  fucceffion.  And  this  cuftom, 
b^g  againft  the  general  tenor  of  the  common  law,  ranft  be 
ftrt&ly  interpreted,  and  not  extended  to  any  other  chattel 
interefts  than  fuch  immemorial  ufage  will  ftridly  warrant. 
Thus  the*  chamberlain  of  London,  who  is  a  corporation  fote, 
may  by  the  cuftom  of  London  take  bends  and  recogmzances  to 
himfelf  and  his  fucceflbrs,  for  the  benefit  of  the  orphan's 
fund  ^ :  but  it  will  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  leafifor  yars  to  himfelf  and  his  fucceflbrs 
for  the  fame  purpofe  \  for  the  cuftom  extends  not  to  that: 
nor  that  he  may  take  a  bond  to  himfelf  and  his  fucceflbrs,  for 
any  other  purpofe  than  the  benefit  of  the  orphan's  fund ;  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upon 
the  wh(de>  we  may  clofe  this  head  with  laying  down  this  ge» 
i^ra)  ivifi  \  that  fuch  right  of  focccei&on  to  chattels  is  univer* 
r  433  3  fatty  inherent  by  the  common  law  in  all  aggregate  corpora^ 
tio99y  in  the  king»  and  in  fuch  finglc  corporations  as  repre* 

•BmMd.  1^  •  Ibid.  90. 

590.L1tt.46.  .*  4  Rep.  65.    Cio.  Elii.  68s.  \ 

"^  fcnt 
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fent  a  number  of  pcrfons  i  and  may,  by  fpecial  cuftom^  be* 
long  to  certain  other  fole  corporations  for  fome  particular 
purpofes :  although,  generally,  in  fole  corporations  no  fuch 
Tight  can  exift. 

VL  A  SIXTH  method  of  acquiAig  property  in  goods 

and  chattels  is  by  marriage  g  whereby  thofe  chattels,  which 
belonged  formerly  to  the  wife,  are  by  a£i  of  law  vefted  in 
the  huiband,  with  the  fame  degree  of  property  and  with  the 
fame  powers,  as  the  wife,  when  fole,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  per^ 
fon  between  the  hufband  and  wife  ;  it  being  held  that  they 
are  one  perfon  in  law  \  fo  that  the  very  being  and  extftenco 
of  the  woman  is  fufpended  during  the  coverture,  or  entirely 
merged  of  incorporated  in  that  of  the  hufband.  And  hence 
it  follows,  that  whatever  perfonal  property  belonged  to  the 
wife,  before  marriage,  is  by  marriage  abfolutely  vefted  in  the 
hufband.  In  a  real  eftate,  he  only  gains  a  tide  to  the  rents 
and  profits  during  coverture  :  for  that,  depending  upon  feo* 
dal  principles,  remains  entire  to  the  wife  after  the  death  of 
her  hulband,  or  to  her  heirs,  if  (he  dies  before  him  ;  unlefs^ 
by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the  cur* 
tefy.  But,  in  chattel  interefts,  the  fole  and  abfolute  pro« 
perty  vefts  in  the  hufbsfnd,  to  be  difpofed  of  at  his  pleafure^ 
if  he  chufes  to  take  pofleflion  of  them :  for,  unlefs  he  reduces 
them  to  pofleflion,  by  exercifing  fome  z(k  of  ownerihip  upon 
them,  no  property  vefts  in  him,  but  they  fliall  remain  to  the. 
wife,  or  to  her  reprefentatives,  after  the  coverture  is  deter- 
|nined(i). 

'See  book  I.e.  15* 


{ I )  If  he  afligns  her  diofes  in  a6lion8  for  a  valuable  confideratioo 
in  her  lifetime,  and  (he  furvivei,  (he  is  bound  only  to  the  amount 
of  the  confideration,  and  the  refidue  furvives  to  her.  i  vf/i*  207. 
Cox^j  P.  Wms.  380.  But  if  the  huiband  before  marriage  makes 
a  fettlement  upon  the  wife  in  confideration  of  the  wife's  fortune, 
the  reprefentative  of  the  hufband  will  be  entitled  to  all  her  things- 
in  adlion  :  (3  P.  Wmi.  199O  ^^^  ^'^  '^  ^'®  *^^  confideration  of  part  c(f 
the  efbt«  onlyi  the  refldue  not  reduced  into  pofleffion  wxH  furvlve 

a  *  to 
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There  u  tfaeidbtc  a  rery  confiderabic  dificrence  in  tbe 

acqiiifition  of  this  fpecies  of  property  by  the  huiband^  accotd- 

ix^  to  the  fiibjeci-inatter  $  vim,  whether  it  be  a  chattel  rea/^ 

Z  434  3  or  a  chattel  perfonal :  and,  of  chattels  perfonal,  whether  it 

]  ir        ^ 

to  the  wife  t  and  where  there  is  a  fettlement  made  equivalent  to 
the  wife's  fortune*  though  no  mention  be  made  of  her  perfonal 
•ftate,  the  hufband's  reprefentative  will  be  entitled  to  the  whole* 
See  Mr.  Butler^s  ntae  to  Co.  Litt,  352.  where  thefe  diftin^ons  are 
dearly  and  fully  colle£ied.     If  the  hufband  cannot  recover  the 
things  in  adion  of  his  wife  but  by  the  afiiftance  of  a  court  of  equity^ 
the  court)  upon  the  principle  that  he  who  feeks  equity  muft  do 
equity^  will  not  alfift  him  in  recovering  the  property,  unlefs  he 
cither  has  made  a  previous  provifion  for  her,  or  agrees  to  do  it  out 
of  the  eftate  prayed  for ;  or  unlefs  the  wife  appears  perfonally  in 
court,  and  confents  to  the  property  being  given  to  him.     a  Fef, 
669.     But  the  court  will  not  diretl  the  fortune  in  all  cafes  to  be 
ftaid  to  the  hufband,  though  the  wife  appears  to  confent,  where  ao 
{M^ious  provifion  whatever  is  made  upon  her.     2  Fef.  579.  Lord 
Thurlow  has  declared  that  he  did  not  find  it  any  where  decided, 
that  if  the  hufband  makes  an  a&ual  afiignment  by  contradk  for  a 
valuable  confideration,  the  afiignee  (Iiould  be  bound  to  make  any 
provifion  for  the  wife  out  of  the  property  af&gned ;  but  that  a  court 
of  equity  has  much  greater  confideration  for  the  afSgnment  a6luaHy 
inade  by  contra6t,  that  for  an  affigunjent  by  mere  operation  of 
law ;  for  as  to  the  latter,  his  lordfhip  declared  it  to  be  his  opinion, 
that  when  the  equitable  intereft  of  the  wife  was  transferred  to  the 
creditor  of  the  hufband  by  mere  operation  of  law,  (as  in  the  cafe  of 
an  affigoee  under  a  coftuniffion  of  bankrupt,)  he  ftood  cxa^y  in  the 
place  of  the  hufband,  and  was  fubje£l  precifely  to  the  fame  equity 
in  refpe^  of  the  wife.   Cox^i  P.  fFnu,  459.  And  it  is  determined, 
the  wife  fhaU  have  the  fame  relief,  under  a  general  affignment  by 
the  hufband  of  his  eflate  for  the  benefit  of  his  creditors.  4  Bro^  139. 
The  courts  of  equity  at  prefent  are  not  inclined  to  make  any 
difUn6^ion  between  an  afHgnee  by  contrail  and  an  aflignee  by 
operation  of  law,  but  I  fhould  think  they  would  compel  the 
former  to  make  the  fame  provifion  for  the  wife  as  the  latter. 
j^Bro.  326.  2  Fef.jun,  680. 

But  if  the  wife's  fortune  is  paid  to  the  hufband,  or  he  can  receive 
it  without  applying  to  a  court  of  equity,  then  it  can  give  no  relief  to 
t)ie  wife,  a  Ati.  azo*  Siut.  Com  LUu  sji.  i  Fonb,  Tr.  Eg^  304. 

be 
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be  in  pojfejfiofiy  or  in  aEHon  only.     A  r&i////  #1^0/  vefts  in  the 

hu(band,  not  abfolutely,  \^ydXfuh  modo.   As,  in  cafe  of  a  leafe 

for  years,  the  hufband  ihall  receive  all  the  rents  and  profits 

of  it,  and  may,  if  he  pleafes,  fell,  furrender,  or  difpofe  of 

it  during  the  coverture^:  if  he  be  outlawed  or  attainted,  it 

Ihall  be  forfeited  to  the  king';  it  is  liable  to  execution  for 

his  debts  ^ :  and,  if  he  furvives  his  wife,  it  is  to  all  intents 

and  purpofes  his  own**.     Yet,  if  he  has  made  no  difpofition 

thereof  in  his  lifetime,  and  dies  before  his  wife,  he  cannot 

(difpofe  of  it  by  will"":  for,  the  hufband  having  made  no  al« 

teration  in  the  property  during  his  life,  it.  never  was  tranf- 

ferred  from  the  wife  ;  but  after  his  death  (he  (hall  remain  in 

her  antient  pofleflion,  and  it  Ihall  not  go  to  his  executors.  So 

it  is  alfo  of  chattels  perfonal  (or  cbofis)  in  aSkn :  as  debts 

tipon  bond,  contra£ls,  and  the  like :  thefe  the  hufband  may 

have  if  be  pleafes ;  that  is,  if  he  reduces  them  into  pofleffiofi 

by  receiving  or  recovering  them  at  law.     And,  upon  fucl|| 

receipt  or  recovery,  they  are  abfolutely  and  entirely  his  own; 

and  fliall  go  to  his  executors  or  adminiftrators,  or  as  he  fiiall 

.bequeath  them  by  will,  and  (hall  not  reveft  in  the  wife.  But» 

if  he  dies  before  he  has  recovered  or  reduced  them  into  po(^ 

feiIion>  fo  that  at  his  death  they  ftiU  continue  chafes  in  aBion, 

they  (hall  furvive  to  the  wife ;  for  the  huiband  nerer  exerted 

the  power  he  had  of  obtaining  an  exclufi  ve  property  in  them  \ 

.  And  fo,  if  an  eftray  comes  into  the  wife'is  franchife,  and  tho 

hufband  feifes  it,  it  is  aUblutely  his  property :  but  if  he  dies 

without  feifing  it,  his  executors  are  not  now  at  liberty  to 

feife  it,  but  the  wife  or  her  heirs  *> ;  for  the  hufband  never 

.exerted  the  right  he  had,  which  right  determined  with  the    . 

coverture.    Thus>  in  both  thefe  fpecies  of  property  the  law  is 

the  fame,  in  cafe  the  wife  furvives  the  hufband ;  but,  in  cafe 

the  hufband  furvives  the  wife,  the  law  is  very  different  with 

refpcfl  to  chattels  real  and  chafes  in  aSlion :  for  he  (hall  hjivc 

the  chattel  real  by  furvivorfhip,  but  not  the  chofe  in  a^ion ' ;  [  435  3 

except  m  the  cafe  of  arrears  of  rent^  due  to  the  wife  before 

^Co.  Litt.46.  •Poph.5.    C0.Litt.351. 

'  Plowd.  »63.  »  Co.  Litt.  351. 

«  Co.  Litt.  J5I,  n  Ih'td. 

»  Ihid,  300.  '  3  Mod.  iS^. 

her 
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her  coYerture,  which  in  cafe  of  her  desilh  are  giyen  to  the 
huiband  by  ftatute  32  Hen.  VIII.  c.  37.  And  the  reafon 
for  the  general  law  is  this :  that  the  huiband  is  in  abfolute 
f  ofleffioQ  of  the  chattel  real  during  the  coverture,  by  a  kind 
X>f  joint* tenancy  with  his  wife;  wherefore  the  law  will  not 
wreft  it  out  of  his  hands,  and  give  it  to  her  reprefcntatives  ; 
thoughi  in  cafe  he  had  died  firft,  it  would  have  furvived  to 
the  wife,  unlefs  he  thought  proper  in  his  lifetime  to  al- 
ter the  pofTeflion.  But  a  cb^fe  in  oBurn  (hall  not  furvive  to 
hiiHt  becaufe  he  never  was  in  pofleflion  of  it  at  all,  during 
the  coverture;  and  the  only  method  he  had  to  gain  poflef- 
fion  of  it,  was  by  fuing  in  his  wife's  right ;  but  as,  after  her 
death)  he  cannot  (as  hufbaud)  bring  an  aftion  in  her  right, 
becaufe  they  are  no  longer  one  and  the  fame  perfon  in  law^ 
riherefore  he  cat^  never  (as  fuch)  recover  the  poiieffion.  Bat 
he  ftill  will  be  entitled  to  be  her  adminidrator ;  and  may,  in 
that  capacity,  recover  fuch  things  in  aAion  as  became  due 
to  her  before  or  during  the  coverture  (2). 

IThus,  and  upon  the(e  reafons,  (lands  the  law  between 
liulband  and  wife,  with  regard  to  chattels  real  and  chofes  in 
aEiion  :  but,  as  to  chattels  perfonal  (or  chofes)  in  pojfejjumf 
which  the  wife  hath  in  her  own  right,  as  ready  money,  jew- 
*els,  houfehold  goods,  and  the  like,  the  hufband  hath  therein 
an  immediate  and  abfolute  property,  devolved  to  him  by  the 
inarriage,  not  only  potentially  but  in  fad,  which  never  can 
again  reveft  in  the  wife  Or  her  reprefcntatives  \ 

And,  as  the  liulband  may  thus  generally  acquire  a  proper- 
ty in  all  the  perfonal  fnbftance  of  the  wife,  fo  in  one  partica« 

*Co.  LitL35i. 


(a)  By  19  Car.  II.  c  3.  f.  25.  the  hufband  ihaU  have  adnuBif- 
tration  of  all  his  wife's  perfonal  eflate,  which  he  did  not  reduce  into 
his  poflefiioii  before  her  death,  and  fhall  retain  it  to  his  own  ufe: 
and  if  he  dies  before  adminiftration  is  granted  to  him,  or  be  has  re- 
covered his  wife's  property,  the  right  to  It  paffes  to  liis  perfonal  re 
©Tcfentativei  and  not  to  the  wife's  next  of  kin.     i  P.  Wm.  J7«* 

br 
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lar  inftance  the  wifie  may  acquire  a  jirapertj  in  fome  of  her 

hufband's  goods s  which  fhall  remain  to  her  afterhisdeath^  and 

not  go  to  his  executors.   Thefe  are  called  her  paraphernalia ^ 

which  is  a  term  borrowed  from  the  civil  law  %  and  is  derived  [  436  J 

from  the  Greek  language,  (ignifying  fomethingovet  and  above 

her  dower.     Our  law  ufes  it  to  fignify  the  apparel  and  oma^ 

ments  of  the  wife^  fuitable  to  her  rank  and  degree;  and  there- 

fore  even  the  jewds  of  a  peerefs,  ufuatly  worn  by  faet,  have 

been  held  to  be  p^aphernalia  \    Thefe  (he  becomes  entitled 

lo  at  the  death  of  her  htifband^  over  and  above  her  jointure  or 

dower,  and  preferably  to  all  other  reprefentatives  ^.  Neither 

can  the  bufband  devife  by  his  will  fuch  ornaments  and  jewels 

of  his  wife ;  though  during  his  life  peifiaps  he  hath  the  powet 

(if  unkindly  inclined  to  exert  it)  to  fell  them  or  give  tfaem 

away  ^m    But  if  (he  continues  in  the  ufe  of  them  till  hit 

death,  (he  (hall  afterwards  retain  them  againft  his  executors 

and  adminiftrators,  and  all  other  perfons  except  creditors 

where  there  is  a  deficiency  of  affets  ^.     And  her  neceflary 

apparel  is  protedled  even  againft  the  claim  of  creditors  *  (3)* 

VII.  A  JUDGMENT,  in  confequence  of  fome  fuit  or  ac« 
tion  in  a  court  of  juftice,  is  frequently  the  means  of  vefting 
the  right  and  property  of  chattel  interefts  in  the  prevailing 

*  f/*.  13.  3. 9*  ^  3«  *  Noy*f  Max.  c.  49.  Grakne  t.  "LL^ 

*  Moor.  213.  Londonderry.  14 Nov.  1746*    Caos. 
^  Cro.  Cv.  343.    I  RolL  Abr.  911.        y  \  P.  Wins.  730. 

1  Leon.  166.  *  Noy*f  Mix.  c.  49. 


(3)  The  hufband  may  difpofe  abfolutely  of  his  wife's  jewels  or 
other  paraphernalia  in  his  lifetime.  3  Ait,  394.  And  although 
after  his  death  they  are  liable  to  his  debts,  if  his  perfonal  eftate  is 
cxhauftedy  yet  the  widow  may  recover  from  the  heir  the  amount  of 
what  (he  is  obliged  to  pay  in  confequence  of  her  hufband^s  fpe* 
eialty  creditor^  out  of  her  paraphernalia,     i  P.  IVnu,  730. 

But  (be  is  not  entitled  to  them  after  bis  death,  if  (he  has  barred 
hcrfelf  by  an  agreement  before  marriage  of  every  thing  (he  could 
claim  out  of  his  perfonal  eftate  either  by  the  common  law  or  cuftom. 
a  Atk.  64^..  ,    :  ^ 

:VoL.  II.  L 1  party. 
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party.    And  here  we  muft  be  careful  to  diftlnguHh  between 

property,  the  right  of  which  is  before  vefted  in  the  party, 

and  of  which  oiHj  pojeffion  is  recovered  by  fuit  or  adlion^ 

and  property,  to  which  a  man  before  had  no  determinate  title 

or  certain  claim,  but  he  gains  as  well  the  right  as  the  poflef- 

lion  by  the  procefs  and  judgment  of  the  law.     Of  the  for* 

mer  fort  are  all  debts  and  eho/es  in  aBionj  as  if  a  man  gives 

bond  for  20/.  or  agrees  to  buy  a  horfe  at  a  ftated  fum,  or 

takes  up  goods  of  a  tradefman  upon  an  implied  contrad  to 

pay  as  much  as  they  are  reafonably  worth ;  in  all  thefe  cafes 

the  right  accrues  to  the  creditor,  and  is  completely  veiled  in 

him,  at  the  time  of  the  bond  being  fealed,  or  the  contrador 

agreement  made ;  and  the  law  only  gives  him  a  remedy  to 

[  437  j  recover  the  pofleflion  of  that  right,  which  already  in  juftice 

belongs  to  him.    But  there  is  alfo  a  fpecies  of  property  to 

which  a  man  has  not  any  claim  or  title  -whatfoever,  till  after 

fuit  commenced  and  judgment  obtained  in  a  court  of  law : 

where  the  right  and  the  remedy  do  not  follow  each  other,  as 

in  common  cafes,  but  accrue  at  one  and  the  fame  time ;  and 

where  before  judgment  had,  no  man  can  fay  that  he  has 

anyabfolute  property,  either  in  pofleiEon  or  in  action.    Of 

this  nature  are, 

I.  Such  penalties  as  are  given  by  particular  ftatutes,  to 
l>e  recovered  on  zn  z&Aon  popular  s  or,  in  other  words,  to  be 
recovered  by  him  or  them  that  will  fue  for  the  fame,  ^uch 
as  the  penalty  of  500  /.  which  thofe  perfons  are  by  feveral 
a£ls  of  parliament  made  liable  to  forfeit,  that,  being  in  par- 
ticular oflices  or  fituations  in  life,  neglect  to  take  the  oaths 
to  the  government:  which  penalty  is  given  to  him  or  them 
that  will  fue  for  the  fame.  Now  here  it  is  clear  that  uo  par* 
ticttlar  perfon,  A  or  B,  has  any  right,  claim,  or  demand,  in 
or  upon  this  penal  fum,  till  after  adion  brought  *  \  for  he 
that  brings  his  a£bion,  and  can  bona  fide  obtain  judgment  firft, 
will  undoubtedly  fecure  a  title  to  it,  in  ezdufion  of  every 
body  elfe.  He  obtains  an  inchoate  iniperfeft  degree  of  pro- 
perty, by  commencing  his  fuit :  but  it  is  not  confummatcd 

•  2  LfT.  141  •   Stra.  X 169.    C«lta  T.  Pitt.  9«  lU  Tr«  1  0«S»  til* 

tin 
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till  judgment  i  for,  if  any  coUufion  appears,  he  lofes  the  pri- 
ority he  had  gained  ^.  But,  otherwife,  the  right  fo  attaches 
in  the  firft  informer,  that  the  king  (who.  before  aAion 
brought  may  grant  a  pardon  which  fhall  be  a  bar  to  all  the 
world)  cannot  after  filit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty^.  For  by  commencing  the  fuit  the 
informer  has  made  the  popular  a£lion  his  own  private  a£lion, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but 
parliament,  to  releafe  the  informer^s  intereft.  This  there« 
fore  is  one  inftance,  where  a  fuit  and  judgment  at  law  arc 
not  only  the  means  of  recovering,  but  alfo  of  acquiring,  [438  3 
property.  And  what  is  faid  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common 
informer,  or  to  any  perfon  that  will  fue  for  the  fame.  They 
are  placed  as  it  were  in  a  ftate  of  nature,  acceflible  by  all  the 
king's  fubjefis,  hut  the  acquired  right  of  none  of  them ; 
open  therefore  to  the  firft  occupant,  who  declares  his  intent 
tion  to  poflefs  them  by  bringing  his  a£^ion  i  and  who  carries 
that  intention  into  execution,  by  obtaining  judgment  to  re* 
cover  them* 

2.  Another  fpecies  of  property,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  damages  given  to 
a  man  by  a  jury,  as  a  compenfation  and  fatisfadion  for  fome 
injury  fubftained ;  as  for  a  battery,  for  imprifonment,  for  flan* 
der,  or  for  trefpa|fs.  Here  the  plaintiff  has  no  certain  de« 
mand  till  after  verdi£); ;  but,  when  the  jury  has  afTefled  his 
damages,  and  judgment  is  given  thereupon,  whether  they 
amount  to  twenty  pounds  or  twenty  fhiUings,  he  inftantly 
acquires,  and  the  defendant  lofes  at  the  fame  time,  a  right  to 
that  fpecific  fum.  It  is  true,  that  this  is  not  an  acquiCtion 
fo  perfectly  original  as  in  the  former  inftance :  for  here  the 
injured  party  has  unqueftionably  a  vague  and  indeterminate 
right  to  fome  damages  or  other,  the  inftant  he  receives  the 
injury ;  and  the  verdi^.of  the  jurors,  and  judgment  of  the 
court  thereupon,  do  not  in  this  cafe  fo  properly  veft  a  nef$p 

title  in  him,  as  fix  and  af(Se|taite  the  oidouQi  they  do  not 

•  I.   '    ■/ 

^  Sta(.4  Hen.  VI].  c.  ao»      i.  \    <  Gio.  Ells.  138.    xi  Rtp.  65. 

L I  a  giw^ 
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ghfe,  but  dffiffi^  the  right.  But|  howt^tr,  though  ftridlf 
fpeaking  the  primary  right  to  a  fatisfa&ion  for  injuries  U 
gWen4>y  the  law  of  naturci  and  the  fiiit  is  only  the  meaaa 
of  afcertaining  and  recovering  that  fatisfafUon ;  yet,  as  the 
legal  proceedings  are  the  only  vifible  means  ofthb  acquifi- 
tion  of  property,  we  may  fairly  enough  rank  fuch  daipagesj 
or  fatisfaftion  aflefled,  under  the  head  of  property  acquired 
by  fuit  and  judgment  at  law. 

[  439  ]  3*  H^'^H^^  ^l'<>  niay  be  referredi  upon  the  fame  prin- 
ciple, all  title  to  cods  aod  expenfes  of  fuit ;  which  are  often 
arbitrary,  and  reft  entirely  on  the  determination  of  the  court, 
ypon  weighing  all  circumftances,  both  as  to  the  quantum^ 
and  alfo  (in  the  courts  of  equity  cfpecially,  and  upon  mo- 
tions in  the  courts  of  law)  whether  there  (hall  be  any  coftsat 
all.  Thefe  cofts  therefore^  when  given  by  the  court  to  either 
party,  may  be  looked  upon  as  an  acquifition  made  by  the 
judgment  of  law. 
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CHAPTER    THE     THIRTIETH. 

OF    TITLE     BY    GIFT,     GRANT, 
AND    CONTRACT. 


WE  are  now  to  proceed,  according  to  the  order  marked 
out,  to  the  difcuflion  of  two  of  the  remaining  methods 
of  acquiring  a  title  to  property  in  things  perfonal,  which  are 
much  conneded  together,  and  anfwer  in  fome  meafure  to  the 
conveyances  of  real  eftates  ;  heing  thofe  by  gifi  or  grants  and 
hj  contra^  :  whereof  the  former  vcfts  a  property  in  poffrfftofts 
the  latter  a  property  in  a^ton. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  me- 
thod of-transferring  perfonal  property,  are  thus  tobcdiftin- 
guiihed  from  each  other,  that  gi/is  are  always  gratuitous, 
grants  are  upon  fome  confideration  or  equivalent :  and  they 
may  be  divided,  with  regard  to  their  fubjeft'-matter,  into 
gifts  or  grants  of  chattels  real^  and  gifts  or  grants  of  chattels 
perfonal.  Under  tlie  head  of  gifts  or  grants  of  chattels  real, 
may  be  included  all  leafes  for  years  of  land,  affignments,  and 
furrenders  of  thofe  leafes ;  and  all  the  other  methods  of  con- 
veying an  eftate  lefs  than  freehold,  which  were  coniidered  in 
the  twentieth  chapter  of  the  prefent  book,  and  therefore 
need  not  be  here  again  repeated  :  though  thefe  very  feldom 
carry  the  outward  appearance  of  a  gift,  however  freely  be- 
ftowed  ;  being  ufually  expreifed  to  be  made  in  confideration 
of  blood,  or  natural  a(Fe£lion,  or  of  five  or  ten  (hillings  no- 
minally paid  to  the  grantor.;  and  in  cafe  of  leafes,  always  re- 
(erving  a  rent,  though  it  be  but  a  peppercorn :  any  of  which 
confiderations  will,  in  the  eye  of  the  law,  convert  the  gift,  if 
executedi  into  a  grant  i  if  not  executed,  into  a  contrad. 

L 1  3  Grants 
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Grants  or  gifts,  of  chattels  perfmaU  arc  the  aft  of  tranC- 
ferring  the  right  and  the  poffeflion  of  them  \  whereby  one 
man  renounces,  and  another  man  immediately  acquires^  all 
title  and  intcreft  therein  .  which  may  be  done  cither  in  writ- 
ing, or  by  word  of  mouth  »  attefted  by  fufficicnt  evidcncCj 
of  which  the  delivery  of  pofleffion  is  the  ftron^eft  and  moft 
e^ential.  But  this  conveyance,  when  merely  voluntary,  is 
fomewhat  fufpicious ;  and  is  ufually  conftrued  to  be  fraudu- 
lent, if  creditors  or  others  become  fufierers  thereby^  And, 
particularly,  by  (latute  3  Hen^VIL  c.  4.  all  deeds  of  gift 
of  goods,  made  in  truft  to  the  ufe  of  the  donor,  (ball  be  void: 
becaufe  otherwife  perfons  might  be  tempted  to  commit  treafion 
or  felony,  without  danger  of  forfeiture  ;  and  the  creditors  of 
the  donor  might  alfobe  defrauded  of  their  rights.  And  by  fta* 
t6te  13  £liz.  c«  5.  every  grant  or  gift  of  chattels,  as  well  af 
lands,  with  an  intent  to  defraud  creditors  or  others  ^,  (ball  be 
toid  as  againft  fuch  perfons  to  whom  fuch  fraud  would  be 
prejudicial  \  but,  as  agalnft  the  grantor  himfelf,  Ihall  itand 
good  and  eflfedlual  \  and  all  perfons  partakers  in,  or  privy  to^ 
fuch  fraudulent  grants,  (ball  forfeit  the  whole  valu^  of  the 
goods,  one  moiety  to  the  King,  and  another  moiety  to  the 
party  grieved  \  and  alfo  on  convi^^tion  ibaU  fuffer  imprifon-^ 
inent  for  half  a  year. 

A  TRUB  and  proper  gift  or  grant  is  always  accompanied 
with  delivery  of  pofleihon,  and  takes  effed  immediately :  as 
if  A  gives  to  B  too/.,  or  a  iiock  of  (beep,  and  puts  him  in 
poflei&on  of  them  diredly,  it  is  then  a  gift  executed  in  the 
donee ;  and  it  is  not  in  the  donor's  power  to  retraA  it» 
though  he  did  it  without  any  confideration  or  recompence^; 
unleb  it  be  prejudicial  to  creditors  i  or  the  donor  were 
under  any  legal  incapacity,  as  infancy,  coverture,  durefs,  or 
the  like  \  or  if  he  were  drawn  in,  circumvented,  or  impofed 
upon,  by  falfe  pretences,  cbricty,  or  furprize.  But  if  the 
gift  does  not  take  efFed,  by  delivery  of  immediate  pofiefiiony 
it  is  then  not  prpperly  a  gift,  but  a  contra£^ :  and  this  a  man 

•  Perk.  §  57,  >  See  3  Rep.  8».  «  J«nk.  109. 

cannot; 
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cannot  be  compeUed  to  perform,  but  upon  good  and 
fufficient  confideration ;  as  we  fliall  fee  under  our  next 
divifion  (i)« 

IX.  A  coMTKACT,  which  ufually  conveys  an  intered 
merely  in  aAion,  is  thus  defined :  **  an  agreement  upon 
«  fufficient  confideration^  to  do  or  not  to  do  a  particular 
*'  thing."  From  which  definition  there  arife  three  points  to 
be  contemplated  in  all  contrads;  i.  The  agreement :  a.  The 
confideratim :  and  3.  The  thing  to  be  done  or  omitted,  or  the 
different  fpecies  of  contra&s. 

.First  then  it  is  an  agreement,  a  mutual  bargain  or  con- 
vention ;  and  therefore  there  muft  at  leaft  be  two  contra£l- 
ing  parties,  of  fufficient  ability  to  make  a  contradl :  as  where 
A  contrads  with  B  to  pay  him  100  A  and  thereby  transfers 
a  property  in  fuch  fum  to  B.  Which  property  is  however 
not  in  pofleffion,  but  in  a£tion  merely,  and  recoverable  by 
fuit  at  law;  wherefore  it  could  not  be  transferred  to  another 
perfon  by  the  ftri£l  rules  of  the  antient  common  law :  for  no- 
cbofe  in  adion  could  be  affigned  or  granted  over  "*,  becaufe 
it  was  thought  to  be  a  great  encouragement  to  litigioufiiefst 
if  a  man  were  allowed  to  make  over  to  a  ftranger  his  rigiit 
of  going  to  law.  But  this  nicety  is  now  difregarded :  though, 
in  compliance  with  the  antient  principle,  the  fprm  of  a& 
figning  a  cbs/e  in  a&ion  is  in  the  nature  of  a  declaration  of 
truft,  and  an  agreement  to  permit  the  affignee  to  make  ufe  of 
the  name  of  the  affignor,  in  order  to  recover  the  pofleffion. 
And  therefore,  when  in  common  accept2|tion  a  debt  or  bond 
is  fatd  to  be  affigned  over,  it  muft  ftill  be  fued  in  the  original 
creditor's  name ;  the  perfon  to  whom  it  is  transferred,  being 

'  Co.  Litt.  2 14. 


( I )  If  a  man  fells  goods  and  ftiU  continues  in  pofleffion  as  viTibfe 
owner,  the  fale  is  fraudulent,  and  void  agaxnft  creditors.  2  T.  i?. 
596.  But  the  falc  or  ihortgage  of  a  flup  at  fea  is  valid,  if  the  gnmd 
bill  of  fale  be  delivered  to  the  vendee  or  mortgagee,  and  he  tfJce 
polTeffion  the  firft  opportunity  after  the  ihip  arrives  in  port,  i  T*  R. 

L 1  4  rather 
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x^tber  M  attorney  than  zn.  aiSgace.  Bitf  ibi^  king  ft  aa  cx^ 
ceptioR  to  this  general  siile,  fov  he  might  alwaya  ekher  grant 
or  receive  a  r££/^  in  a£lion  by  aflignment^:  and  our  cowrts  of 
equity,  confidering  that  in  a  commercial  country  almoft  all 
pcrfonal  property  muft  ncccffarily  lie  in  contract,  will  protcdk 
the  aflignmcnt  of  a  cho/e  in  aftion,  as  much  as  the  law  will 
that  of  a  cio/e  in  pofleflion  ^. 

C  443  3  This  conttafk  or  agreement  may  be'  eitiser  exprefs  or  im* 
plied.  £9ffife/s  contrads  are  wfaeve  the  terms  of  the  agree* 
ment  are  openly  uttered  and  avowed  at  the  time  of  the  mak«- 
ing,  as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay 
a  dated  price  fbr. certain  goods.  Implied  are  fuch  as  reafoa 
and  juftice  dr£late»  and  wMth  therefore  the  hw  prefumes 
that  every  man  undertakes  to  perform.  As,  if  I  employ  ^ 
perfon  to  do  any  bulinefs  for  me,  or  perform  any  work ;  the 
I'aw  implies  that  I  undertook,  or  contrafVed,  to  pay  him  as 
much  as  his  labour  deferves.  If  I  take  up  wares  from  a 
tradefman,  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contrafted  to  pay  their  real  value.  And  there  is 
alfo  one  fpecies  of  implied  contra£ts,  which  runs  through 
and  is  annexed  to  all  other  contradts,  conditions,  and  cove* 
Hants,  viz,  that  if  I  fail  in  my  part  of  the  agreement,  I  ihall 
pay  the  other  party  fuch  damages  as  he  has  fnllained  by  fuch 
toy  negle£l  or  rcfufal.  In  fhort,  almoft  all  the  rights  of  per- 
fonal  property  (when  not  in  actual  pofleflion)  do  in  gteat 
meafure  depend  upon  contr^^s,  of  ope  kind  or  other,  or  at 
leaft  might  be  reduced  under  fome  of  tbem :  which  indeed  is 
the  method  taVen  by  the  civil  law;  it  having  referred  the 
greateft  part  of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  contrattn  and  q^ii^Ji  ^^  ce»ira5iu  s* 

A  coMTRACT  may  alfo  be  either  executed^  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately;  in  which 
cafe  the  pofleflion  and  the  right  are  transferred  together :  or  it 
may  be  executory ^  as  if  they  agree  to  ch^vnge  next  week;  here 

•  Dyer.  30.    Bio.  Ab.  fit*  cbojt  In         '  3  P«  Wan.  199, 
sSitn.   I  &'4.  *  /«/t.  3'  14*  «• 
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theright  oi^y  vefts^and  their  reciprocal  property  in  each  other's 
horfe  is  not  in  poflefiion  but  in  a£lion;  for  a  contrail  executed 
(which  differs  nothing  from  a  grant)  conveys  a  chofe  inpoffif* 
fion  i  a  contrail  executory  conveys  only  a  chofe  in  aiiion* 

Haying  thus  fliewn  the  general  nature  of  a  contrad,  we 
are^  fecondly,  to  proceed  to  the  cofifideration  upon  which  it  is 
founded ;  or  the  reafon  which  moves  the  contrafling  party  to 
enter  into  the  contra^.  <<  It  is  an  agreement^  yxpon/ufficient  [  444  ] 
**  confiJsr^tioftJ'  The  civilians  hold^  that  in  all  contraAs, 
either  exprefs  or  implied^  there  muft  be  fomething  given  in 
exchange,-  fomething  that  is  mutual  or  reciprocal  **.  This 
thing,  which  is  the  price  or  motive  of  the  contraQ,  we  call 
the  confideration :  and  it  muft  be  a  thing  lawful  in  itfelf,  oir 
elfe  the  contra£l  is  void.  A  good  confideration,  we  have  be- 
fore feen  ^,  is  that  of  blood  or  natural  affe£lion  between  near 
relations;  the  fati$fa£lion  accruing  from  which  the  law 
efteems  an  equivalent  for  whatever  benefit  may  move  from 
one  relation  to  another  ^  This  confideration  may  fometimes 
however  be  fet  afide,  and  the  coptc^£t  become  void,  when  it 
tends  in  it's  confequences  to  defraud  .creditors  or  other  third 
perfons  of  their  juft  rights..  But  a  contract  for  any  valuable 
confideration,  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contrafts,  can  never  be  impeached  at  law  ; 
;ind,  if  it  be  of  a  fufficient  adequate  value,  is  never  fet  afide 
in  equity:  for  the  pcrfon  contracted  with  has  then  given  an 
equivalent  in  recompenfe,  and  is  therefore  as  much  an  owner, 
or  a  creditor,  as  any  other  perfbn. 

ft 

Thbsb  valuable  confiderations  are  divided  by  the  civili- 
ans ^  into  four  fpecies.  i.  Do,  ut  des :  as  when  I  give  mo- 
ney or  goods,  on  a  contra£l  that  I  (hall  be  repaid  money  or 
goods  for  them  again.  Of  this  kind  are  all  loans  of  money 
ppon  bond,  or  promife  of  repayment)  and  all  fales  of  goods, 
in  which  there  is  either  an  expreft  contx^Gt  to  pay  fo  much 


^  In  ornnihs  contra&ibut^  fivt  nmA-  ^  page  297. 

patis/veiKntm9»tiSffermutatifC9rUint*  ^  3  Rep.  83, 

twn    Cnvia.  /.a.  §  12.  ^  ^*  X9«  5*  5* 
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for  theniy  or  elfe  the  law  implies  a  contrail  to  pty  fo  much 
as  they  are  worth,  2.  The  fecond  fpccies  iSf/ach,  ut  fe^ 
etas :  as»  when  I  agree  with  a  man  to  do  his  work  forhim^  if 
he  will  do  mine  for  me  j  or  if  two  perfons  agree  to  marry  to* 
gether ;  or  to  do  any  other  podtive  a£ts  on  both  fides.  Or, 
it  may  be  to  forbear  on  one  fide  on  confideration  of  fomething 
done  on  the  other ;  as,  that  in  confideration  A,  the  tenant, 
will  repair  his  houfe,  B,  the  landlord,  will  not  fue  him  for 
wafte.  Or^  it  may  be  for  mutual  forbearance  on  both  fides  \ 
L  445  1  ^^»  ^^^^  ^'^  confideration  that  A  will  not  trade  to  Lilbon,  6 
will  not  trade  to  Marfeilles ;  fo  as  to  avoid  interfering  with 
€ach  other.  ^3.  The  third  fpccies  of  confideration  i%^facio^  ut 
des :  when  a  man  agrees  to  perform  any  thing  for  a  price, 
fcither  fpecifically  mentioned,  or  left  to  the  determination  of 
the  law  to  fet  a  value  to  it.  And  when  a  fervant  hires  him* 
t  felf  to  his  mafter  for  certain  wages  or  an  agreed  fum  of  mo* 

ney :  here  the  fervant  contraAs  to  do  his  mafter^s  fervice,  in 
order  to  earn  that  fpecific  fum.  Otherwife,  if  he  be  hired 
generally;  |br  then  he  is  under  an  implied  contra^  to  perform 
this  fervice  for  what  it  (hall  be  reafonably  worth.  4.  The 
fourth  fpecies  is,  do^  ut  facias :  which  is  the  diref^  counter- 
part of  the  preceding.  As  when  I  agree  with  a  fervant  to 
give  him  fuch  wages  upon  his  performing  fuch  work:  which, 
we  fee,  is  nothing  elfe  but  the  laft  fpecies  inverted  \loxfervus 
facit^  ut  herus  det^  and  herus  dat^  utfervusfaeiat. 

A  CONSIDERATION  of  fomc  fort  or  other  is  fo  abfolutely 
neceflary  to  the  forming  of  a  contradl,  diat  a  nudum  paBum^ 
or  agreement  to  do  or  pay  any  thing  on  one  fide^  without  any 
compenfation  on  the  other,  is  totally  void  in  law:  and  a  man 
cannot  be  compelled  to  perform  it  '(2).  As  if  one  man  ptomifes 

'  Dr.  &  St.  d.  1.  c  24. 

I  - 1         .  ■    —  — — ^-^—  »^— — I     ■    I.   II      11     ■  I    .^^i— ^— ^— ^— ^»— ^»»» 

(2)  See  a  very  learned  diiTertation  upon  this  pafFage)  and  the 
learned  Judge's  obfervation  and  reference  upon  a  nudum  paiSvm 
in  the  preceding  page,  by  Mr.  Fonblanque  in  his  edition  of  the 
Trcatife  of  Equity,  i  vol,  p.  326.  That  learned  gentleman  abun- 
dantly proves  that  a  confideration  was  not  neceflary  to  conflitute  a 

binding 
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to  give  another  looA  here  there  is  nothing  eontra6^ed  for  or 
given  on  the  one  (ide«  and  therefore  there  is  nothing  binding 
on  the  other.  And,  however  a  tnan  may  or  may  not  be 
bound  to  perform  it^  in  honour  or  confciencei  which  the  mu* 
ntcipal  laws  do  not  take  upon  them  to  decide ;  certainly  thofe 
municipal  laws  will  not  compel  the  execution  of  what  he  had 
no  vifible  inducement  to  engage  for :  and  therefore  our  law 
has  adopted  ^  the  maxim  of  the  civil  law",  that  ex  nudopaR9 
non  oritur  afHo*  But  any  degree  of  reciprocity  will  prevent 
the  pa£l  from  being  nude :  nay,  even  if  the  thing  be  found* 
ed  on  a  prior  moral  obligation,  (as  a  promife  to  pay  a  juft 
debt,  though  baned  by  the  ftatute  of  limitations,)  it  is  no 
longer  nudum paBum  (3 ).  And  as  this  rule  was  principally  efta» 

"^  Bro.  jUr,  tit,  dftt:.  79.*    Salk.  129.  **  Cod.  2.  %,  io»  &  5.  X4«  i. 


binding  contra6^  in  the  civil  law ;  and  he  concludes,  that  **  from  a 
**  view  of  the  different  •  modes  by  which  an  obligation  could  be 
*<  created  by  the  civil  law,  it  appears  that,  without  any  confider- 
<*  ation,  a  verbal  agreeoient  or  promife  might,  in  refpeft  of  cef- 
**  tain  prefcribed  folemnities,  acquire  a  binding  force  and  legal 
**  validity ;  and  farther,  that  for  want  of  a  coniideration,  a  writ- 
**  ten  acknowledgment  of  a  debt  might  be  avoided  \  and  that 
^*  though  a  coniideration  was  alleged. m  writing,  it  might  be  do* 
**  nicd*  If  then  it  be  afked,  what  was*  a  nudum  paSum  by  the  civil 
*^  law  ?  I  (hould  fubmit  that,  from  the  above  obfervations,  it  api 
**  pears  to  have  been  an  undertaking  to  give  or  to  do  fome  particu«> 
**  lar  thing  or  wBi%  which  tuque  nierhis'pr^fcnptis  foJemnihus  veftitum 
^  Jit%  nequefoQo  aui  datione  ret  tranfitt  m  contraSum  tnttomtnatttmJ** 

(3)  Where  a  man  is  under  a  mor^  obligation  which  no  court 
of  law  or  equity  can  enforce,,  and  promifes,  the  honefly  an<l  rec- 
titude of  the  thing  is  a  coniideration.  As  if  a  mam  promife  to 
pay  a  juil  debt,  the  recovery  of  which  is  barred  by  the  ilatute  of 
limitations ;  or  if  a  man,  after  he  comes  of  age,  promife  to  pay  a 
meritorious  debt  coi)tr^£ied  during  his  minority,  but  not  for  necef- 
faiies }  or  if  a  bankrupt,  in  affluent  drcumftanccs  after  his  certi- 
ficate, promiCe  to  pay  the  whole  of  his  debts ;  or  if  a  man  promife 
to  perform  a  fecret  truft,  or  a  truil  void  for  want  of  writing  by  the 
ftatute  of  frauds. 

In  fuch  and  many  other  infbncet,  though  the  promife  gives  a 
innqpoUory  remedy  where  tbm  was  none  before,  either  in  law  or 

3  equity. 
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bliflied,  to  avoid  the  mcpnTenience  that  would  atifc  from  fet- 
tiag  up  mere  verbal  ^omifes,  for  which  no  good  reafon  could 
C  44^  3  be  alTigned  %  it  therefore  doe&  not  hold  in  fome  cafes,  where 
fuch  promife  is  authentically  proved  by  written  documents* 
For  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promiC- 
fery  note,  he  iball  not  be  allowed  to  aver  the  want  of  a  confi* 
deration  in  order  to  evade  the  payment :  for  every  bond  from 
Ae  folemnity  of  the  inf^rument  <*,  and  every  note  from  the 
iiibfcription  of  the  drawer''  (4),  carries  with  it  an  internal  evi* 

*  Plowd.  3o3,  309.  4  Lord  Raym.  760* 

f  Hardr-  aOJ*     iCh.  Rcp*'i57. 


equity)  yet  as  the  promife  is  only  to  do  what  an  honefl  man  otaght 
to  do>  the  ties  of  confcience  upon  an  upright  raan  are  a  fufficient 
conHderation.  LJ.  MansJUIdy  i  Cowp.  290.  But  if  abankrupt, 
alter  obtaining  his  certificate,  promife  to  pay  a  pi4or  debt  when 
be  18  able,  it  has  been  held  that  this  is  a  conditional  promife, 
and' that  the  plaintiff  muft  prove  tlie  defendant's  abiliiy  to  pay. 
^'Htn.  BL  116. 

(4)  Mr.  ¥onbIanqt»e,  m  bis  difcuffion  of  the  fubje^^  of  confider- 
ation',  referred  to  in  the  laft  note  but  one,  has  tsiken  notice  of  this 
viaccuracy :  he  fays,  what  certainly  is  fully  eftablifhed,  <<  that  the 
*•■  want  of  confideration  cannot  be  averred  by  the  makerof  a  note, 
**  if  the  a6tioR  be  brought  by  an  indorfee ;  but  if  the  aftion  be 
^  brought  by  the  payee,  the  want  of  confidcratiou  is  a  bar  to  the 
••  plaint! fPs  recovering  upon  it."  i  5/r«.  674.  B)ilh  N,  F.  274- 
An  indorfee,  who  has  given  full  value  for  a  bill  of  exchange,  may 
maintUD  an  action  both  againil  him  who  drew  it,  and  who  accept- 
ed it,  without  any  confidcration.  The  moil  important  authority 
tefpeding  the  confideration  of  written  cotitrafts  is  the  cafe  of 
Ranrt  v,  Hughes  before  the  house  of  londs,  in  which  lord  chief 
baron  Skinner  delivered  th^  unanimous  opinion  of  the  judges,  that 
an  adminiftratnx  was  not  bound  by  a  written  pronrife  to  pay  the 
debt  of  her  inteftate  out  of  her  own  property.  See  it  reportJcd  in 
7  T.  R.  350.  In  that  cafe,  the  chief  baron  advanced,  that  **all 
^'  contrails  are  by  the  laws  of  England  difiinguiihed  into  agree- 
•♦  ments  by  fpecialty>  and  agreements  by  parol ;  nor  is  there  any 
**  fuch  third  clafs  as  fome  of  the  counfel  have  endeavoured'  to 
•*  Riaintaiu,  as  contra^s  in  writing.  If  they  be  merely  written, 
^  and  not  fpecialtiesy  they  are  paroI>  asd  a  confidpration  mufb  be 

•«  proved. 


Ch.  30.  $f  T  H  1  V  G  %.  446 

dtnce  of  good  confideration.  Courts  of  juftice  will  there- 
fore fupport  them  both,  as  againft  the  contra£lor  himfelf ;  but 
not  to  the  prejudice  of  creditorSi  or  ftrangers  to  the  contraA« 

We  arc  next  to  confider,  thirdly^  the  thing  agreed  to  be 
done  or  omitted.  **  A  contract  is  an  agreemeiit,  upon  fuf- 
**  iicient  confideration,  to  do  or  mt  to  do  a  particular  things** 
The  moft  ufual  contra£ts,  whereby  the  right  of  chattels  per- 
fonal  may  be  acquired  in  the  hws  of  £ngland,  are,  i.  That 
oifale  or  exchange.  2.  That  of  bailments  3.  That  bi  hiring 
and  borrowing.    4.  That  of  debt. 

I.  Sale  or  exchange  is  a  tranfmutation  of  property  from 
one  man  to  another,  in  confideration  of  fome  price  or  recom- 
penfe  in  value  :  for  there  is  no  fale  without  a  recompenfe; 
there  muft  be  quid  pro  quo '.  If  it  be  a  commutation  of  goods 
for  goods,  it  is  more  properly  an  exchange ;  but,  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  zfaie :  which  is 
a  method  of  exchange  introduced  for  the  convenience  of  man* 
kind,  by  eftablifhing  an  univerfal  medium,  which  may  be 
exchanged  for  all  forts  of  other  property ;  whereas  if  goods 
were  only  to  be  exchanged  for  goods,  by  way  of  barter,  it 
would  be  difficult  to  adjuft  the  refpe£live  values,  and  the 
carriage  would  be  intolerably  cumberfome.  All  civilized 
nations  adopted  therefore  very  early  the  ufe  of  money;  for  we 
find  Abraham  giving  "  four  hundred  fliekels  of  Giver,  cur- 
«'  rent  money  with  the  merchant,"  for  the  field  of  Machpe- 
lah':  though  the  pra£l ice  of  exchange  fiill  fubfifls  among 

f  Noy*s  Mas.  c.  42.  *  Gen.  c.  23.  v.  16. 


*<  proved.  He  obfcrvcd  that  the  worda  of  the  ftatute  of  frauds 
•*  were  merely  negative,  and  that  executors  and  adminiftratori 
•*  fhould  not  be  liable  out  of  their  own  eftates,  unlcfs  the  agrce- 
**  ment  upon  which  the  aAion  was  brought,  or  fome  memorandum 
<*  thereof,  was  in  writing  and  figned  by  the  party.  But  this  docs 
**  not  prove  that  the  agreement  was  dill  not  liable  to  be  tried  and 
«  judged  of  as  all  other  agreements  merely  in  writing  arc  by  the 
««  common  law,  and  docs  not  prove  the  converfe  of  the  propofitton 
"  that  when  in  writing  the  party  rauft  be  at  all  events  liable.^' 

fevcral 
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feveral  of  the  favage  nations.  But  with  regard  to  the  /aw  of 
L  447  1  fales  and  exchanges,  there  is  no  difference.  I  (hall  therefore 
treat  of  them  both  under  the  denomination  of  fales  only ;  and 
(hall  conGder  their  force  and  eflFed,  in  the  firft  place  where 
the  vendor  iatb  in  himfclf,  and  fecondly  where  he  itOi  noi 
the  property  of  the  thing  fold. 

-  Where  the  vendor  hath  in  himfelf  the  property  of  the 
goods  fold,  he  hath  the  liberty  of  difpoiing  of  them  to  whom 
ever  he  pleafesi  at  any  time,  and  in  any  manner :  unkfs 
judgment  has  been  obtained  againft  him  for  a  debt  or  da* 
mages,  and  the  writ  of  execution  is  adlually  delivered  to  the 
fiierifT.  For  then,  by  the  ftatute  of  frauds  f,  the  fale  (hall  be 
looked  upon  as  fraudulent,  and  the  property  of  the  goods  (hall 
be  bound  to  anfwer  the  debt,  from  the  time  of  delivering 
the  writ.  Formerly  it  was  bound  from  the  tefle^  or  ifluing, 
of  the  writ ',  and  any  fubfequent  fale  was  fraudulent ;  but 
the  law  was  thus  altered  in  favour  of  purchaforiy  though  it 
ftill  remains  the  fame  between  the  parties :  and  therefore  if 
a  defendant  dies  after  the  awarding  and  before  the  delivery 
of  the  writ,  his  goods  are  bound  by  it  in  the  hands  of  his 
executors'' (5). 

If  a  man  agrees  with  another  for  goods  at  a  certain  price^ 
he  may  not  carry  them  away  before  he  hath  paid  for  diem; 
for  it  is  no  fale  without  payment,  unlefs  the  contrary  be  eti- 
prefsly  agreed.  And  therefore,  if  the  vendor  fays,  the  price 
of  a  beaft  is  four  pounds,  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  ftruck ;  and  they  neither  of  them 
Urc  at  liberty  to  be  off,  provided  immediate  poilef&on  be  tcn- 

1 19  Car.  II.  c.  3.  ^  Comb.  33.  12  Mod.  5.  7  Mod.  9^ 

<  8  Rep.  171.     1  Mod.  x38. 


(5  )  If  two  writs  are  delivered  to  the  {heri(F  on  the  fame  day» 
he  is  bound  to  execute  the  firft  which  he  receives ;  but  if  he  leries 
and  fells  under  the  fecond,  the  fale  to  a  vendee,  without  notice  of 
the  firft,  18  irrevocable,  and  the  (heriff  makes  himfelf  anfwerable  to 
bftth  parties^     i  Salt*  3^0*    i  7*.  R.  jig. 

dered 
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dered  by  the  other  fide.    But  if  neither  the  money  be  paid» 

Bor  the  goods  deliveredy  nor  tender  made,  nor  any  fubfequent 

agreement  be  entered  into,  it  is  no  contrad,  and  the  owner 

may  difpofe  of  the  goods  as  he  pleafes  ".    But  if  any  part 

of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  por« 

tion  of  the  goods  delivered  by  way  of  tarneft  (whidi  the 

civil  law  calls  atrha^  and  interprets  to  be  ''  ttnptkids^vindi^ 

^^  tionii  ctmtraBai  argumentum  ^,"  the  property  of  the  goods  is  [  448  J 

abfolutely  bound  by  it :  and  the  vendee  may  recover  the  goods 

by  afiion,  as  well  as  the  vendor  may  the  price  of  them  '  (6). 

And  fuch  regard  does  the  law  pay  to  earned  as  an  evidence  of 

a  contract  that,  by  the  fame  ftatute  29  Car.  II.  c.  3.  no  con* 

traft  for  the  falc  of  goods,  to  the  value  of  10  /.  or  more,  (hall ' 

be  valid,  unlefs  the  buyer  actually  receives  part  of  the  goods 

fold,  by  way  of  earneft  on  his  part ;  or  unlefs  he  gives  part  of 

the  price  to  the  vendor  by  way  of  earned  to  bind  the  bargain^ 

or  in  part  of  payment ;   or  unlefs  fome  note  in  writing  be 

made  and  figned  by  the  party,  or  his  agent,  who  is  to  be 

charged  with  the  contra£l.   And,  with  regard  to  goods  under 

the  value  of  10/.  no  contra£l  or  agreement  for  the  fale  of 

them  fliall  be  valid,  unlefs  the  goods  are  to  be  delivered  within 

one  year,  or  unlefs  the  contra^  be  made  in  writing,  and  Ggned 

*>  Hub.  41.     Noy*s  Max.  c.  ^%,  '  Noy,  ikid^ 

'^  Inf.  3.  tit.  %\* 


•^ 


(6)  The  property  docs  not  fecm  to  be  ahfolutely  bound  by  thf 
earned ;  for  lord  Holt  has  laid  down  the  following  rules,  tv«» 
<<  That  notwithflanding  the  earned,  the  money  mud  be  paid  Upon 
*<  fetching  away  the  goods,  becaufc  no  other  time  for  payment  is 
*<  appointed  ;  that  earned  only  binds  the  bargain,  and  gives  the 
**  party  a  right  to  demand  ;  but  then  a  demand  without  the  pay# 
**  ment  of  the  money  is  void ;  that  after  earned  given  the  vendor 
«  cannot  fell  the  goods  to  another,  without  a  default  in  the  vendee ; 
**  and  therefore  if  the  vendee  does  not  come  and  pay,  and  take  thf 
'<  goods,  the  vendor  ought  to  go  and  requed  him ;  and  then  if  be 
**  does  not  come  and  pay,  and  take  away  the  goods  in  convenient 
^  time,  the  agreement  is  dilTolved,  and  he  is  at  liberty  to  fcU  tb^m 
^  to  any  other  perfon."  i  SalL  113. 

by 
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by  the  party,  or  his  agent,  who  is  to  be  charged  therewith  (7) 
Anticntly^  among  all  the  northern  nations,  fliakingof  haods 
was  held  neceflary  to  bind  Ac  bargain  \  a  cuftom  which  ve 
Rill  retain  in  many  verbal  contra&s.  A  fale  diua  made  was 
called  hand/ale^  **vmdituper  mutwuft-manuum  cempktdonem^  i* 
till  in  procefs  of  time  the  fame  word  was  uCsd  to  fignify  die 
price  or  earned,  which  was  given  immediately  after  the  Ihak- 
ing  of  hands,  or  inftead  thereof. 

As  fooQ  as  the  bargain  is  ftruck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  th  e  price  to  theven- 
dor  i  but  the  rendee  cannot  take  the  goods,  undl  he  tenders 
the  price  agreed  on  ^.  But  if  h^  tenders  the  money  to  the 
vendor,  and  he  refufes  it,  the  vendee  may  feize  the  goods,  or 
have  an  a£lion  againft  the  vendor  for  detaining  them.  And 
jby  a  regular  fale,  without  delivery,  the  property  is  fo  ab* 
folutely  vefted  in  the  vendee,  that  if  A  fells  a  horfe  to  Q 
for  10  A  and  B  pays  him  earneft^  or  figns  a  note  in  writiiig 
of  the  bargain  \  and  afterwards,  before  the  delivery  of  the 
iKMrfe  or  money  paid,  the  horfe  dies  in  the  vendor's  cuf« 
tody ;  ftill  he  is  entitled  to  the  money,  becaufe,  by  the 
C  449  3  contraft,  the  property  was  in  the  vendee  *.  Thus  may  pro- 
perty in  goods  be  transferred  by  fale,  where  the  vendor  i&0/i( 
fuch  property  in  himfelf. 

7  Stiemhookir/irrf  G^r^.  /.  1.  r.  5.  *  Noy.  0.42. 

•  Hob.  41. 


(7)  It  feems  to  be  cftabliflied,  that  contrads  for  goods  which 
eannet  be  delivered  immediiitely,  are  not  within  the  ftatute,  and 
are  binding  without  a  writing ;  as  an  agreement  to  take  a  car- 
riage when  it  is  built,  or  com  when  it  is  threihed,  and  the  like. 
^Bwrr*  2IOI.  And  this  is  binding,  though  in  fad  the  carriage 
is  not  delivered  within  the  year  %  but  if  the  original  agreement 
iras,  that  it  (liould  not  at  any  event  be  delivered  till  after  a  year, 
then  the  contrad  will  not  be  valid  unlefs  it  is  reduced  into  writing 
But  if  the  article  cxifts  at  the  time  in  a  ilate  fit  for  delivery^  if  the 
agreement  is  for  more  than  \oh  it  muft  be  in  writing,  notwithftand- 
ing  the  delivery  is  to  be  poftponed  to  a  future  day.  Cooper  v* 
Blfion^  7  T.  R.  14. 

15  But 
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But  property  may  alfo  in  fome  cafes  be  traiisfetred  by  falei 
though  tbe  rendor  bath  none  at  ail  in  the  goods :  for  it  is  ex- 
pedient that  the  bnjer,  by  taking  proper  precautionSi  ma j  at 
all  events  be  fecure  of  his  purchafe ;  otherwife  all  commerce 
between  man  and  man  muft  foon  be  at  an  end.  And  there* 
fore  the  general  rule  of  law  is  ^y  that  all  fales  and  contra£ts 
of  any  thing  vendible,  in  fairs  or  markets  overt^  (that  is,  open, ) 
ihall  not  only  be  good  between  the  parties^  but  alfo  be  bind* 
ing  on  all  thofe  that  have  any  right  or  property  therein.  And 
for  this  purpofe,  the  mirroir  informs  us  S  ^^le  tolls  efla* 
blifhed  in  markets,  vi%.  to  teftify  the  making  of  contrafls;  for 
every  private  contra£):  was  difcountenanced  by  law:  infomuch, 
that  our  Saxon  anceftors  prohibited  the  fale  of  any  thing 
above  the  value  of  twenty  pence,  unlefs  in  open  market,  and 
direAed  every  bargain  and  fale  to  be  contraded  in  the  pre« 
fence  of  credible  witnefles  \  Market  overt  in  the  country  is 
only  held  on  the  fpecial  days,  provided  for  particular  towns 
by  charter  or  prefcription ;  but  in  London  every  day,  except 
Sunday,  is  market  day  '•  The  market  place^  or  fpot  of  ground 
fet  apart  by  ^ftom  for  the  fale  of  particular  goods,  is  alfo  in 
tbe  country  the  only  market  overt  ^ ;  but  in  London  every 
{hop  in  which  goods  are  expofed  puUickly  to  fale,  is  market 
overt,  for  fuch  things  only  as  the  owner  profefTes  to  trade  in'. 
But  if  my  goods  are  llolen  from  me,  and  fold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  where* 
ever  I  find  them.  And  it  is  exprefsly  provided  by  llatute 
I  Jac.  I.  c.  21.  that  the  fale  of  any  goods  wrongfully  taken, 
to  any  pawnbroker  in  London,  or  within  two  miles  thereof, 
ihall  not  alter  the  property  i  for  this,  being  ufaally  a  clan* 
.deftine  trade,  is  therefore  made  an  exception  to  the  general 
rule.  And,  even  in  market  overt,  if  the  goods  be  the  property 
of  the  king,  fuch  fale  (though  regular  in  all  other  refpeAs) 
will  in  no  cafe  bind  him  \  though  it  bindsinfants,  feme  coverts,  [  a^o 
idiots  or  lunatics^  and  men  beyond  fea  or  in  prifon :  or  if  the 

*  %  Inft.  71  J.  •  Cro.  J*c.  68. 

•  f.  I.  §  3-  '  Oodfc.  X31. 

0  LL.  EtbiL  10.  12.    tL,  JEmJi.  >  5  Rep.  S3.    i»  Mod.  511. 

Wilk.  So. 

Vol.  IL  M  m  goods 
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goods  be  (tolen  from  a  common  perfon,  and  then  taken  by  the 
king's  ofEcer  from  the  felon,  and  fold  in  open  market ;  ftill,  if 
the  owner  has  ufeddue  diligence  in  profecuting  the  thkf  tocon- 
vi£lion|  he  lofes  not  his  property  in  the  gbods**  (8).  Solikewife^if 
the  buyer  knoweth  the  property  not  to  be  in  the  feller;  or  there 
be  any  other  fraud  in  the  tranfadion ;  if  he  knoweth  the  feller 
to  be  an  infant,  or  feme  covert  not  ufuaUy  trading  for  herfelf  $ 
if  the  fale  be  not  originally  and  wholly  made  in  the  fair  or  mar- 
ket, or  not  at  the  ufual  hoars ;  the  owner's  property  is  not  bound 
thereby  K  If  a  man  buys  his  own  goods  in  a  fair  or  market, 
the  contrail  of  fale  (hall  not  bind  him^  fo  that  he  fliall  render 
the  price :  unlefs  the  property  had  been  previoafly  altered  by  a 
former  fale^.  And,  notwithftanding  any  number  of  interreiUBg 
fales>  if  the  original  vendor,  who  fold  without  having  the  pro- 
perty, comes  again  into  poiTei&on  of  the  goods,  the  original 
owner  maytake  them,  when  found  in  his  hands  who  was  guilty 
of  the  firft  breach  of  juftice'.  By  which  wife  regulations  the 
common  law  has  fecured  the  right  of  the  proprietor  in  perfonal 
chattels  from  being  devefted,  fo  far  as  was  confident  with  that 
other  necefiary  policy,  that  purchafers,  honafidi^  in  a  fair,  open, 
and  regular  manner,  fhould  not  be  afterwards  put  to  difficul* 
ties  by  reafon  of  the  previous  knavery  of  the  feller. 

But  there  is  one  fpecies  of  perfonal  chattels,  in  which  the 
property  is  not  eafily  altered  by  fale,  without  the  exprefs  con- 
fen  t  of  the  owner,  and  thofe  are  horfes"*.  For  a  purchafer 
gains  no  property  in  a  horfe  that  has  been  ftolen,  unlefs  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tions of  the  (latutes  2  P.  &  M.  c.  7.  and  31  £Hz.  c.  I2. 
By  which  it  is  eoa<5ted,  that  the  horfe  (hall  be  openly  expofed, 
in  the  time  of  fuch  fair  or  market,  for  one  whole  hour  toge^ 

"^con*(  ufeof  the  law.  15$*  ^ilnft.  713. 

*a  Inft.  713, 714.  "'X«J,7i9. 

^  Perk.  §  93.  , 


(8)  The  owner  of  goods  flolcn,  who  has  profeciited  the  thief  to 
convi£lion,  cannot  recover  the  Value  of  his  goods  from  any"  one 
who  has  purchafed  them  and  fdld  them  again,  even  with  notice  of 
the  theft,  before  the  convidion.    2  7".  K*  750. 

thcr. 
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tber,  between  ten  in  the  morning  and  fanfct^  In  the  public 

placej  ufed  for  fuch  falcs,  and  not  in  any  private  yard  or  liable} 

and  afterwards  brought  byi>oth  the  vendor  and  vendee  to  the 

book-keeper  of  fuch  fair  or  market :  that  toll  be  paid,  if  any 

be  due ;  and  if  not,  one  penny  to  the  book-keeper,  who  (halt  [  45 1  3 

enter  down  the  price,  colour,  and  marks  of  the  horfc,  with  the 

names,  additions,andabodeofthevendee  and  vendor;  the  latter 

being  properly  attefted.  Nor  fliall  fuch  fale  take  away  the  pro* 

perty  of  the  owner,if  within  fix  monthsafter  the  horfe  is  ftolen 

he  putsinhis  claimbeforefomemagiftrate,  where  the  horfefliall 

be  found  (  and,  within  forty  days  more,  proves  fuch  his  proper'* 

ty  by  tlie  oath  of  two  witnefies,  and  tenders  to  the  perfon  in 

pofleflionfuchpriceashefo/r/7^^if  paid  for  him  in  market  overt* 

But  in  cafe  any  one  of  the  points  before-mentioned  be  not  ob* 

ferved,'fuch  fale  is  utterly  void;  'and  the  owner  (hall  not  lofe 

bis  property,  but  at  any  diftance  of  time  may  feize  or  bring 

an  aflion  for  bis  horfe,  wherever  he  happens  to  find  him« 

Bt  the  civil  law  an  implied  warranty  was  annexed  to 
every  fale,  in  refpe£t  to  the  title  of  the  vendor ;  and  fo  too 
in  our  law,  a  purchafer  of  goods  and  chattels  may  have  a  fa«> 
tisfaflion  from  the  feller,  if  he  fells  them  as  his  own  and  the 
title  proves  deficient,  without  any  exprefs  warranty  for  that 
purpofe  ^.  But  with  regard  to  the  goodnefs  of  the  wares  fo 
pxirchafed,  the  vendor  is  not  bound  to  anfwer :  unlefs  he  ex- 
prefsly  warrants  them  to  be  found  and  good  p,  or  unlefs  he 
knew  them  to  be  otherwife  and  hath  ufed  any  art  to  difguife 
them  S  or  unlefs  they  turn  out  to  be  different  from  what  he 
reprefented  them  to  the  buyer  (9). 

•  ¥f.  ai.  2. 1.  i»  P.  K.  B.  94. 

*  Cro.  Jac  474    I  Roll.  AKr.  90.  ^  iRolL  Rep.  5. 


{9)  The  following  diftindioin  feem  peculiarly  referable  to  the 
fale  of  horfei.  If  the  purchafer  |^ives  what  is  ci^ed  ^  found  price, 
that  is,  fuch  as  from  the  appearance  and  nature  of  the  horfc  would 
be  a  fair  and  full  price  for  it,  if  it  were  in  fad  free  from  Uemifh 
and  vice,  and  he  afterwards  difcovers  it  to  be  unfound  or  vicious, 
abd  returns  it  in  a  reafonable  time,  he  may  recover  back  the  price 
be  has  paid  in  an  aAion  againft  the  feller  for  fo  much  money  had  and 
received  to  his  ufe,  provided  be  can  prove  the  feller  knew  of  the  un« 

M  m  2  ibuadnefr 
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2.  BAiLUENTt  from  the  French  baUUty  to  ddiTer,  is  » 
delivery  of  goods  is  truft,  tipon  »  contra£l  exprtfled  or  im<« 
plied^  that  the  tru((  (hall  be  faithfttUj  executed  oa  the  part 
of  the  bailee.  As  if  doch  be  delivereds  or  (in  our  legal  dia^ 
k£t)  bailed,  to  a  taylor  to  make  a  £uit  of  doaths,  he  has  it 
upon  an  implied  eontrafl  to  reader  it  a^ain  when  nude9  and 
that  in  a  workmanly  nunner  ^  \  If  money  or  goods  be  deli* 
Tered  to>  a  common  carrier,  to  convey  from  Oxford  to  Loxw 
don,  he  is  under  a  eontra£):  in  law  to  pay^  or  carry^  them  txy 
the  perlEbn  appointed  ^  if  a  horfe,  or  other  goods,  be  deli* 
vered  to  an  inn*keeper  or  his  fervants>  he  is^boi^id  to  keei^ 
f  452  J  them  fafely,  and  reftore  them  when  bis  gueft  leaves  the  hottfe*^* 
If  a  man  takes  in  a  horfe,  or  other  cattle,  to  graze  and  depafture 
inhisgroundswhichthelawcaUstf,{^mMf#,hetakefrthemupoa 
an  implied  cpntra£l  to  return  them  on  demand  to  the  owner  "; 
If  a  pawnbroker  receives  plate  or  jewels  as  a  pledge,  or  fecu« 
rity,  for  the  repayment  of  money  lent  thereon  at  a  day  certaiiv 
he  has  them  upon  an  exprefs  contrad  or  condition  to  reftoce 
them,  if  the  pledgor  performs  his  part  by  redeeming  them  in. 
due  time  ^:  for  the  due  execiuion  of  which  contra£):  many  ufe<» 

'  1  Ventr.  26S.  "  Cro.  Car.  271. 

*iz  Mod.  ^Sit  ^  do*  Jac.  245.     Ydr.  17$* 

*  Cro.  filiz.  62». 

,«_ ,    ■       ■  .       .     ..  I  i    —      ■        -«■        Jl  IP!    III!      I.     I  I  _■  I         I         I  ■■       — 

foundnefft  or  vice  at  the  tiine  of  the  falie  ;•  for  the  conceahncnt  of  fuch 
a  material  circumfiance  is  a  fraud,  which  vacates  the  oontrad. 

But  if  a  horfe  is  fold  with  an  exprefs  warranty  by  the  feller 
that  It  16  found  and  free  from  vice,  the  buyer  may  maintain  an  a^oa 
upon  this  warranty  or  fpeciid  contra^^  without  returning  the  horfc 
to  the  feller,  or  without  even  giving  him  notice  of  the  unfoundnefa 
or  vicioufnefs  of  the  horfe ;  yet  it  will  raife  a  prejudice  againft 
the  buyer's  evidence,  if  he  does  not  give  notice  within  a  reafon- 
able  time  that  he  has  reaioa  to  be  diibliefied  with  his  bargain. 

The  warranty  cannot  be  tried  tn  a  general  a6yon  of  aflumpfit  to 
recover  back  the  price  of  the  horfe.     Cowp*  819.     In  a  wairanty 
k  is  not  neceflary  to  (hew  that  the  feller  knew  of  the  hodOe's  imper- 
■ftftions  at  the  time  of  tlic  falc^ 

fill 


fc]  regulations  are  made  by  ftatute  30  Geo.  11.  0.24.  (lo)  A^d 
fo  if  a  landlord  dillratns  goods  for  rent^  or  a  parifh  officer  for 
taxes^  thefe  for  a  time  are  only  a  pledge  in  the  hands  of  the 
diftrainorS)  and  theyare  bonnd  by  an  ithplied  contra£l  inlaw  to 
reftore  them  on  payment  of  the  debt,  duty,  and  expenfcs,  be- 
fore the  timeoffale)  or,  when  fold,  to  render  back  the  overplus. 
If  a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  the 
receiver  is  bound  to  reftore  it  on  demand :  and  it  was  formeriy  , 

held  that  in  the  mean  time  he  was  anfwerable  for  any  damage 
or  lofs  it  might  fuflain,  whether  by  accident  or  otherwife'  ; 
unlefs  he  exprefsly  undeitook^  to  keep  it  only  with  the  fame 
care  as  his  own  goods,  and  then  he  fliould  not  be  anfwerable  for 
theft  or  other  accidents.  But  now  the  law  feems  to  be  fettleds, 
that  fuch  a  general  bailment  will  not  charge  the  bailee  with 
any  lofs,  unlefs  it  happens  by  grofs  negle&,  which  is  an  evi- 
dence of  fraud :  but,  if  he  undertakes  fpecially  to  keep  the 
goods  fafely  and  fecurely,  he  is  bound  to  take  the  fame  care 
of  them»  as  a  prudent  man  would  take  of  his  own  \ 

In  all  thefe  inftances  there  is  a  fpecial  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
pofleflion.  It  is  not  an  abfolutc  property,  becaufe  of  his  con- 
trad  for  reftitution ;  the  bailor  having  ftill  left  in  him  the  [  453  3 
right  to  a  cho/e  in  aflion,  grounded  upon  fuch  contrail.  And^ 
on  account  of  this  qualified  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  a£lion  againft  fuch  as  in^ 
jure  or  take  away  thefe  chattels.  The  taylor,  the  carrier, 
the  inn-keeper,  the  agifting  farmer,  the  pawnbroker,  the 
diftreinor,  and  the  general  bailee,  may  all  of  them  vindicate, 
in  tkeir  own  right,  this  their  pofleflbry  intereft,  againft  any 
ftrahger  or  third  perfon  ^  For,  being  refponfible  to  the  bail- 
or, if  the  goods  are  loft  or  damaged  by  his  wilful  default  or 

*  Co.  Litt.  89*  theft :  provided  hit  own  goodt  periflicA 
'  4  Rep.  84.  in  tbc  fame  manner  t    ^^jm-a  emm  wtf* 

*  Lord.Raym.  909.   12  Mod.  487.     *'  fr«/' ikyt  Stkmliook,  **4tolkmpra^ 

*  By  thelftjit  of  Sweden  the  depofi-      **  munt^fiuna  nonptnoMty    (Dt  jtm 
tary  of  bailee  of  goodt  is  not  bound  to      St*09.  /.  2.  c.  5.) 

fcftitudon,  in  cafe  of  accident  by  Are  or  ^  13  Rep.  69. 


(lo)  And  further  regulated  by  ftatute  29  Geo*  III.  c.  57. 

M  m  '3  V^^^ 
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ofs  negligence^  or  if  he  do  not  deliver  up  the  chattek  on 
awful  demand,  it  is  therefore  reafonable  that  he  fliould  hate 
a  right  of  aAion  againft  all  other  perfons  who  may  hare  pur- 
loined or  injured  them }  that  he  may  always  be  ready  to  an- 
fwer  the  call  of  the  bailor  (^  i). 

(it)  The  learned  Judge  has  chiTed.  fndifcriminately  together 
a  number  of  batfanentSy  which  are  very  diffimilar  in  their  nature  and 
legal  confequencet.  This  fubjed  forms  a  very  important  branch 
of  the  law  of  England.  In  order  to  acquire  a  knowledge  of  the 
numerous  and  nice  difUn&ions  which  the  law  of  bailments  compre- 
hend^, it  is  necefTary  that  the  fludcnt  ihould  perufe  with  attention 
lord  Holt's  judgment  in  the  report  of  Cogs  v.  Bernard)  in  Lord 
Raym,  909 ;  and  afterwards  Sir  WtUiam  Jonts^t  ^ff^J  ^  ^^^  Lam 
of  BaUmetUif  where  theft  difiindions  ar^  examined  and  difcufledy 
as  I  conceive,  with  not  lefs  learning  and  ingenuity  than  found  judg* 
ment  and  juft  condufions. 

8ir  William  Jones  has  reduced  the  law  of  baihnents  as  it  were  to 
a  fcale,  by  which  he  limits  the  degree  of  negledl  which  every 
bailee  is  apfwerable  for. 

He  divides  negle£l  into  three  kinds,  which  he  thus  defines ; 

**  Ordinary  neglcd  is  the  omiilion  of  that  care,  which  every  man 
*'  of  common  prudence,  and' capable  of  governing  a  family,  takes 
^*  of  his  own  concerns. 

**  Orofs  negle6i  is  the  want  of  that  care,  which  every  man  of 
^*  common  fenfe,  how  inattentive  foeveri  takes  of  his  own  pro- 
**  pcrty. 

**  Slight  negleA  is  the  omiilion  of  that  diligence,  which  very 
^*  circumfpe£^  and  thoughtful  perfons  ufe  in  fecuriog  their  own 
«<  goods  and  chattels.'^ 

A  carrier  is  liable  even  without  any  degree  of  neglefi ;  for  from 
principles  of  public  policy  he  is  anfwerable  if  he  is  robbed  of  the 
goods ;  and  for  every  other  lo(s,  which  docs  not  happen  by  the  aft 
of  Cod|  ( that  is,  without  human  agency,)  or  by  the  king's  enemies. 

An  inn-keeper,  for  the  fame  reafons,  is  alfo  liable  for  a  theft  or 
robbery  of  his  gucft's  goods,  committed  in  his  houfe.  See  i  vol. 
430.  n.  II. 

But  the  agiding  farmer,  the  taylor,  and  the  pawnee,  are  anfwer^ 
able  only  for  ordinary  ncgledt ;  fo  if  a  horfe  be  fent  to  agifl,  and  it 
te  fipleoy  the  Qwpcr  ^anngt  recover  the  vidu^  ffopi  ^^  farmer  as 

from 
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3.  Hiring  and  borrowing  are  alfo  contrads  by  which  a 
qualified  property  may  be  transferred  to  the  hireror borrower: 
in  which  there  is  only  this  difference^  that  hiring  is  always  for 


from  a  carrier  and  inn-kccpcr,  ^lnlcf8  he  was  ftolen  by  the  negli- 
gence of  the  farmer,  as  hy  leaving  the  gate  of  the  field  ppen  ;  or 
unlefs  the  fanner  exprcfsly  has  undertaken  to  be  anfwerable  for  fuch 
|i  lofs.   Lam}  of  Batlm.  92. 

A  friendly  dcpofitary  Is  refponfible  only  for  grofs  negleft ;  and 
fiot  even  for  that,  if  his  chara6ler  is  known  to  the  depofitor^  and  he 
•takes  no  better  care  of  his  own  goods,  and  they  alfo  at  the  fame 
time  are  fpoiled  or  deilroyed.     lb,  120. 

Wherever  a  debt  accrues  to  the  bailee  from  the  bailor,  in  confe- 
quence  of  the  bailment,  as  where  a  horfe  ia  delivered  to  au  inn- 
keeper to  take  care  of,  or  to  a  farmer  to  agift,  or  to  a  farrier  to  (hoe; 
or  where  cloth  is  given  to  a  taylor  to  make  into  a  coat,  or  to  a 
dyer  to  dye ;  or  com  to  a  miller  to  grind :  in  all  fiich  cafes  the 
bailee  has,  what  is  called,  a  Ren  upon  the  thing  bailed ;  that  is, 
he  may  detain  it  till  the  debt  tncuned  by  the  bailment  is  difcharged 
by  the  bailor. 

But  he  has  only  a  lien  upon  the  article  bailed  for  the  debt, 
which  accrues  upon  the  laft  bailment  of  it,  and  he  cannot  retain  it 
till  the  bailor  has  paid  him  a  demand,  which  arofe  upon  former 
bailments,  where  he  reftored  the  thing  bailed  without  availing  him* 
felf  of  his  lien.     4  Burr.  22 14. 

But  if  a  perfon  give  notice  to  his  employer  that  he  will  not  take 
in  goods  without  having  a  lien  upon  them  for  his  general  balance, 
and  goods  are  fent  after  fuch  notice,  then  the  bailee  can  retspn  the 
bailments  until  he  is  paid  all  that  is  due  to  him.  And  it  is 
lawful  for  perfons  in  particular  trades,  as  dyers,  bleachers,  &c.  to 
join  in  fuch  a  refolution,  and  their  cuflomers,  who  have  had  notice 
of  it,  will  be  bound  by  it.     6  T*R'  14*   Kiriman  v.   Shavf croft » 

Any  perfon  may  be  a  pawnee ;  that  is,  may  take  a  pledge  or 
pawn  as  a  fecurity  for  money  lent,  provided  he  takes  no  more  than 
legal  interefl,  29  Geo.  III.  c.  57.  f.  23.  But  if  p]ate,or  any  chat- 
tel is  given  to  one  perfon  for  life,  and  after  his  death  to  another,  if 
he  who  has  the  life- interefl  pawns  the  article  for  a  valuable  confi- 
deratxon,  the  pawnbroker  or  pawnee  has  no  L'en  upon  it  againft 
j^he  perfon  who  is  entitled  to  the  interefl  in  remainder,  although  the 
fettlement  was  concealed  from  the  pawnee,  and  he  was  impofed  upon 
t>y  the  perfon  who  pawned  the  article.     2  T.  J?.  376. 

M  m  4  a  price, 
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a  price,  or  ftipeod,  or  additional  recompenfe;  borrowing  is 
merely  gratuitous.  But  the  law  in  both  cafes  is  the  fame  ( 1 2). 
They  are  both  contrails,  whereby  the  pofleflion  and  trail* 
iient  property  is  transferred  for  a  particular  time  or  ofe^  On 
condition  to  reftore  the  goods  fo  hired  or  borrowed,  as  fooa 
as  the  time  is  expired  or  ufe  performed  ;  together  with  the 
price  or  ftipend  (in  cafe  of  hiring)  either  exprefsly  agreed 
on  by  the  parties,  or  left  to  be  implied  by  law  according  to 
the  value  of  the  fervicc.^  By  this  mutual  contraA^  the  hirer 
or  borrower  gains  a  temporary  property  in  the  thing  htred^ 
IKCompanied  with  an  implied  condition  to  ufe  it  with  mode* 
ration  and  not  abufe  it  \  and  the  owner  or  lender  retains  m 
reverfionary  intereft  in  the  fame,  and  acquires  a  new  pro* 
perty  in  the  price  or  reward.  Thus  if  a  man  hires  or  bor* 
rows  a  horfe  for  a  month,  he  has  the  pofTeflion  and  a  quali* 
iied  property  therein  during  that  period ;  on  the  expiration 
of  which  his  qualified  property  determines,  and  the  owner 
becomes  (in  cafe  of  hiring)  entitled  alfo  to  the  priccj  for 
which  the  horfe  was  hired^t 

r  AfA  ]  Therb  is  one  fpecies  of  this  price  or  reward,  the  mod 
ttfual  of  any,  but  concerning  which  many  good  and  learned 
men  have  in  former  times  very  much  perplexed  themfelves 
and  other  people,  by  raifing  doubts  about  it^s  legality  mfiro 
confcientiae.  That  is,  when  money  is  lent  on  a  contra^  to 
receive  not  only  the  principal  fum  again,  but  alfo  an  increafe 
by  way  of  compenfation  for  the  ufe ;  which  generally  is  called 
intereft  by  thofe  who  think  it  lawful,  and  t^ry  by  thofe  who 
do  not  fo,    For  the  enemies  to  intereft  in  general  male  no 

*  Yd?.  17^.    Cro.  Jac  136, 


(12)  The  learnt  Commentator  has  here  foOowed  lord  Holt, 
^ho  has  treated  a  eommodatum  and  a  lopeah  without  diftinf^ioH. 
Lord  Raym,  916.  But  this  feems  to  be  properly  corrected  by  Sir 
Wn  Jonesi  85 ;  who  concludes,  that  the  hirer  of  a  thing  is  anfwen- 
able  only  for  ordinary  neg]ed  ;  but  that  a  gratuitous  borrower  i| 
^fppnfible  even  for  iligh^  negligence.     Ih,  I30> 

5    *  4lilm{^iM 


Ch.  30.  ^Things.  454 

diftin£lion  bf  tween  that  and  ttfury»  holding  any  increafe  cf 
money  to  be  indefenfibly  ufarious*  And  this  they  ground 
as  well  on  the  prohibition  of  it  by  the  law  of  Mofes  among 
the  Jews,  as  alfo  upon  what  is  faid  to  be  laid  down  by  Ari- 
ftotle  *,  that  money  is  naturally  barren,  and  to  make  it  breed 
money  is  prepofterous,  and  a  pervcrfion  of  the  end  of  it's 
inftitution,  which  was  only  to  fenre  the  purpofes  of  exchange^ 
and  not  of  increafe.  Hence  the  fchool  divines  have  branded 
the  praAice  of  taking  intereft,  as  being  contrary  to  the  di« 
vine  law  both  natural  and  revealed  $  and  the  canon  law*  has 
pvofcribed  the  taking  any,  the  lead,  increafe  for  the  loan 
df  money  as  a  mortal  fin. 

But,  in  anfwer  to  this,  it  hath  been  obferved,  that  the  Mo^^ 
faical  precept  was  clearly  a  political,  and  not  a  moral  pre- 
cept It  only  prohibited  the  Jews  from  taking  ufury  from 
their  brethren  the  Jews ;  but  in  ezprefs  words  permitted 
them  to  take  it  of  a  ftranger^:  which' proves  that  the 
taking  of  moderate  ufury,  or  a  reward  for  the  ufe,  for  fo  the 
word  fignifies,  is  not  malum  in/e;  fince  it  was  allowed  where 
any  but  an  Ifraelite  was  concerned.  And  as  to  the  reafon 
fuppofed  to  be  given  by  Ariftotle,  and  deduced  from  the  na* 
tiiral  barrennefs  of  money,  the  fame  may  with  equal  force  be 
alleged  of  houfes,  which  never  breed  houfes ;  and  twenty  other 
things,  which  nobody  doubts  it  is  lawful  to  make  profit  of,  by 
letting  them  to  hire.  And  though  money  was  originally  ufed 
only  for  the  purpofes  of  exchange,  yet  the  laws  of  any  date 
may  he  well  juftified  in  permitting  it  to  be  turned  to  the  pur-  [  455  ] 
pofes  of  profit,  if  the  convenience  of  fociety  (the  great  end 
for  which  money  was  invented)  (hall  require  it.  And  that  the 
allowance  of  moderate  intereft  tends  greatly  to  the  benefit  of 
the  public,  efpecially  in  a  trading  country,  will  appear  from 
that  generally  acknowleged  principle,  that  commerce  cannot 
fubfift  without  mutual  and  extenfive  credit.  Unlefs  money 
therefore  can  be  borrowed,  trade  cannot  be  carried  on :  and 


*  FUt.  /.I.  c.  xo.    This  fafllige  hath        *  DteretaL  /.  5.  tit.  I9t 
^0  fafjpe^td  ta  be  fpuriout*  I  D^at.  x«ai«  to. 


if 


455  ^^  R  I  d  H  T  s  Book  IL 

if  no  pretniilm  were  allowed  for  the  hire  of  money,  few  per- 
fons  would  care  to  lend  it ;  or  at  lead  the  eafe  of  borrowing 
at  a  (hort  warning  (which  is  the  life  of  commerce)  would  be 
entirely  at  an  end.  Thus,  in  the  dark  ages  of  monkifh  fu- 
perdition  and  civil  tyranny,  when  intereft  was  laid  under  a 
total  interdid,  commerce  was  alfo  at  it's  lowed  ebb,  and  fell 
entirely  into  the  hands  of  the  Jews  and  Lombards :  but  when 
men's  minds  began  to  be  more  enlarged,  when  true  religion 
and  real  liberty  i^vived,  commerce  grew  again  into  credit  ^ 
and  again  introduced  with  itfelf  it's  infeparable  companion^ 
the  do£lrine  of  loans  upon  intereft.  And,  as  to  any  fcruples 
of  confcience,  Cnce  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  money  can  only  be  hired^  there 
fecms  to  be  no  greater  oppreflion  in  taking  a  recompenfe  or 
price  for  the  hire  of  this,  than  of  any  other  convenience* 
To  demand  an  exorbitant  price  is  equally  contrary  to  con- 
fcience, for  the  loan  of  a  horfe,  or  the  loan  of  a  fum  of  mo- 
ney.: but  a  reafonable  equivalent  for  the  temporary  inconve- 
nience, which  the  owner  may  feel  by  the  want  of  it,  and  for 
the  hazard  of  his  lofing  it  entirely,  is  not  more  immoral  in 
one  cafe  than  it  is  in  the  other.  Indeed  the  abfolute  prohi. 
bition  of  lending  upon  any,  even  moderate  intereft,  intro- 
duces the  very  inconvenience  which  it  feems  meant  to  re* 
medy.  The  neceflity  of  individuals  will  make  borrowing 
unavoidable.  Without  fome  profit  allowed  by  law,  there 
will  be  but  few  lenders :  and  thofe  principally  bad  men,  who 
will  break  through  the  law,  and  take  a  profit  \  and  then  will 
endeavour  to  indemnify  themfelves  from  the  danger  of  the 
penalty,  by  making  that  profit  exorbitant.  A  capital  di(^ 
r  AcS  ]  tinAidn  mud  therefore  be  made  between  a  moderateand  exor- 
bitant profit  \  to  the  former  of  which  we  ufually  give  the  name 
of  intereft,  to  the  latter  the  truly  odious  appellation  of  ufury  : 
the  former  is  ncceffary  in  every  civil  ftate,  if  it  were  but  to  ex- 
clude the  latter,  which  ought  never  to  be  tolerated  in  any  well- 
regulated  focicty.  For,  as  the  wholeof  this  matter  is  well  fum- 
med  up  by  Grotius  S  ^^if  the  compenfation  allowed  by  lawdoe« 

(  dej.i.  &f.  I,  s.  c.  la.  ^  za. 

*•  not 


Ch.  30#  ^  T  H  I  M  G  s.  456 

^  not  exceed  the  proportion  of  the  hazard  run ,  or  the  want  felt^ 
*'  hj  the  loan^  it's  allowance  is  neither  repugnant  to  the  re« 
**  vealed  nor  the  natural  law :  but  if  it  exceeds  thofe  bounds^ 
<<  it  is  then  oppreflive  ufury ;  and  though  the  municipal  laws 
«*  may  give  it  impunity,  they  never  can  make  it  juft/* 


We  fee,  that  the  exorbitance  or  moderation  of  intereft,  ibr 
money  lent,  depends  upon  twocircumftances;  the  inconveni* 
ence  of  parting  with  it  for  the  prefent,  and  thehazard  of  lofing 
it  entirely.   The  inconvenience  to  individual  lenders  can  n^ 
ver  be  eftimated  by  laws;  the  rate  therefore  of  general  intc« 
reft  muft  depend  upon  the  ufual  or  general  inconvenience* 
This  refults  entirely  from  the  quantity  of  fpecie  or  current 
money  in  the  kingdom :  for,  the  more  fpecie  there  is  circa* 
lating  in  any  nation,  the  greater  fuperfluity  there  will  be,  be* 
yond  what  is  neceiTary  to  carry  on  the  buGnefs  of  exchange 
and  the  common  concerns  of  life.   In  every  nation  or  public 
community,  there  is  a  certain  quantity  of  money  thus  liecefla* 
ry ;  which  a  perfon  well  (killed  in  political  arithmetic  might 
perhaps  calculate  as  exa£lly,  as  a  private  banker  can  the  de- 
mand for  running  cafli  in  his  own  (hop :  all  above  this  ne* 
ceflary  quantity  may  be  fpared,  or  lent,  without  much  incon-  . 
venience  to  the  refpeftive  lenders ;  and  the  greater  this  na*- 
tional  fuperfluity  is,  the  more  nu  merous  will  be  the  lenders,  and 
the  lower  ought  the  rate  of  the  national  intereft  to  be  :  but 
where  there  is  not  enough  circulating  ca(h,  or  barely  enough^ 
to  anfwer  the  ordinary  ufes  of  the  public,  intereft  will  be 
proportionably  high  ;  for  lenders  will  be  but  few,  as  few  can 
fubmit  to  the  inconvenience  of  lending. 

So  alfo  the  hazard  of  an  entire  lofs  has  it's  weight  ui  the  [  457  3 
regulation  of  intereft :  hence  the  better  the  iecurity,  the  lower 
will  the  intereft  be  ;  the  rate  of  intereft  being  generally  in  a 
compound  rath,  formed  out  of  the  inconvenience,  and  the 
hazard.  And  as,  if  there  were  no  inconvenience,  there  (hould 
be  no  intereft  but  what  is  equivalent  to  the  hazard,  fo,  if  there 
yrere  no  hazard^  there  ought  to  be  no  intereft,  fave  only  what 
9fifcs  from  the  niere  inconvenience  of  lending.  Thus,  if  the 

quantity 
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qnantity  of  fpecie  in  a  nation  be  fuch^  that  tbe  general  incon- 
▼eaicnce  of  lending  for  a  year  is  computed  to  amount  to  three 
per  ant.:  a  man  that  has  money  by  him  will  perhaps  lend  it 
opon  a  good  perfonal  fecurity  at  five  per  cefU.  allowing  two 
lor  the  hazard  run ;  he  will  lend  it  upon  landed  fecurity  or 
mortgage  at  /our  per  cent,  the  hazard  being  proportionably 
kfs }  but  he  will  lend  it  to  the  ftare,  on  the  maintenance  of 
which  all  his  property  depends,  at  tMw  per  cent,  the  hazard 
being  none  at  all. 

But  fometimes  the  hazard  may  be  greater,  tha^  the  rate 
of  intereft  allowed  by  law  will  compenfate.  And  this  gives 
rife  to  the  pradice  of,  i.  Bottomry^  or  rejpondentia.  2.  Pa- 
licies  of  infurance.     3,  Annuities  upon  lives* 

And  firft,  bottomry  (which  originally  arofe  from  permit- 
ting the  matter  of  a  (hip,  in  a  foreign  country,  to  bypothe- 
cate  the  fiiip  in  order  to  raife  money  to  refit)  is  in  the  na* 
tore  of  a  mortgage  of  a  fiiip;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges  tbe  keel  or 
iottom  of  the  ihip  {partem  pro  toto)  as  a  fecurity  for  the  repay- 
ment. In  which  cafe  it  is  underftood,  that  if  the  fhip  be 
loft,  the  lender  lofes  alfo  his  whole  money ;  but,  if  it  returns 
in  fafety,  then  he  (hall  receive  back  his  principal,  and  alfo 
the  premium  or  intereft  agreed  upon,  however  it  may  exceed 
the  legal  rate  of  intereft.  And  this  is  allowed  to  be  a  valid 
contraft  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reafon  of  the  extraordinary  hazard  run  by  the  lender^. 
[  458  3  And  in  this  cafe  the  Ihip  and  tackle,  if  brought  home,  are 
anfwerable  (as  well  as  the  perfon  of  the  borrower)  for  the 
money  lent.  But  if  the  loan  is  not  upon  the  veflel,  but  upon 
the  goods  and  merchandize,  which  muft  neceflarily  be  fold 
or  exchanged  in  the  conrfe  of  the  voyage,  then  only  the  bor- 
rower, perfonally,  is  bound  to  anfwer  the  contra£l ;  who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  r^ndentia. 
Thefe  terms  are  alfo  applied  to  contrails  for  the  repayment 

w 

^  Moil,  dejur.  wur,  361.     Malync.  Ux  mtrc^t,  b.  t  c.  31.     B«coo*|  tSbju 
C,  41.    Cro.  Jtc*  fto$.    BynkcrA.  ;m^.  Jur.fnvgt»  I,  3.  e.  i6.     > 
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of  money  borrowed^  not  on  the  (hip  and  goods  only,  but  oa 

the  mere  hazard  of  the  voyage  itfelf ;  when  a  man  lends  a 
merchant  1000 /•  to  be  employed  in  a  beneficial  trade^  with 
condition  to  be  repaid  with  extraordinary  intereft,  in  cafe  fuch 
a  voyage  be  fafcly  performed  * :  which  kind  of  agreement  is 
fometimes  czWcd  Jhenuj  nauticum^  and  fometimes  ufura  fnari'* 
ttma  K  But  as  this  gave  an  opening  for  ufurious  and  gaming 
contrafks^  efpecially  upon  long  voyages^  it  was  enabled  by  the 
ftatute  19  Geo.  II.  c.  37.  that  all  monies  lent  on  bottomry 
or  at  refpondentiay  on  vefTels  bound  to  or  from  the  Eaft  Indies^ 
fliall  be  exprefsly  lent  only  upon  the  (h!p  or  upon  (he  mer« 
chandize;  that  the  lender  fliall  hare  the  benefit  of  falvage  ^; 
and  that  if  the  borrower  hath  not  an  intereft  in  the  (Iiip>  or  in 
the  efie£ts  on  bpardi  equal  to  the  value  of  the  fum  borrowed^ 
he  (hall  berefponfible  to  the  lender  for  fo  much  of  the  prin* 
cipal  as  hath  not  been  laid  out>  witH  legal  intereft  and  all  other 
charges^  though  the  (hip  and  merchandize  be  totally  loft  (13). 

•  1  ad.  17.  *  See  Vol.  I.  page  »94. 

I  MoUor  i^.     Malym  \lni. 


(13)  It  is  an  edabliflied  rule,  that  no  contradl  is  within  the  fta- 
tute of  ufury,  although  more  than  fh-e  per  cent,  is  to  be  paid  upon 
money  advanced,  if  the  principal  is  adlually  put  in  hazard,  aad 
wiay  be  toully  loft  to  the  kndcr.  The  general  nature  of  a  ncf- 
pondentia  bond  is  this,  the  borrower  binds  himfclf  in  a  large  penat 
fum,  upon  condition  that  the  obligation  (haU  be  void,  if  he  pay  the 
lender  the  fum  borrowed,  and  fo  much  a  month  from  the  date  of  the 
bond  tin  the  fiiip  arrives  at  a  certain  port,  or  if  the  (hip  be  loft  or  a^ 
tuved  in  the  coarfe  of  the  voyage.  The  re^ndentia  iatereft  is.fiie«> 
quently  at  the  rate  of  forty  or  fifty /»r  cenU  or  in  proportion  to  the 
rifle  and  profit  of  the  voyage ;  for  the  refpondentia  lender  may  be 
eonfidered  as  a  material  partner  in  the  lofs  and  gain  of  the  adventure  \ 
and  therefore  he  may  infuic  his  intereft  in  the  fuccefs  of  the  voy- 
age, but  it  muft  be  exprefsly  fpecified  in  the  policy  to  be  refponden- 
tia intereft,  3  Burr^  I3^>  unkfs  there  is  a  particular  ufage  to 
the  contrary.  Pari.  Inf.  1 1 .  A  lender  upon  refpondentia  is  »ot 
obhged  to  pay  falvage  or  averager  loffes,  but  he  is  entitled  to  re«- 
^eivc  the  whole  fiuan  advanced^  provided  the  fliip  and  ««rga  ar- 

tivt 
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SscoNDLT,  a  policy  of  infuranct  i8  a  contra£l  between  A 
and  B,  that  upon  A's  paying  a  premium  equivalent  to  the 
bazard  run,  B  will  indemnify  or  infure  him  againft  a  parti- 
cular event.  This  is  founded  upon  one  of  the  fame  princi- 
ples as  the  do£lrine  of  intereft  upon  loans,  that  of  hazard  \ 
but  not  that  of  inconvenience*  For  if  I  infure  a  (hip  to  the 
Levant,  and  back  again,  zt  five  per  cent.;  here  I  calculate  the 
chance  that  (he  performs  her  voyage  to  be  twenty  to  one 
againft  her  being  loft  :  and,  if  (he  be  loft,  I  lofe  iooA  and 
get  5  /.  Now  this  is  much  the  fame  as  if  I  lend  the  merchant 
whofe  whole  fortunes  are  embarked  in  this  veflel,  xooA  afc 

C  459  1  ^  ^^^  ^^  ^^^^  f^  ^^^*  ^^^  ^^  ^  ^^^"  '  (hould  be  imme* 
diately  out  of  poiTeflfion  of  my  money,  the  inconvenience  of 
which  we  have  fuppofed  equal  to  three  per  cent  :  if  therefore 
I  had  a£iually  lent  him  looA  I  muft  have  added  3/.  on 
the  fcore  of  inconvenience,  to  the  5A  allowed  for  the  hazard, 
which  together  would  have  made  8/.  But,  as  upon  an  infur* 
ance,  I  am  never  out  of  poire(rion  of  my  money  till  the  lofa 
a£tually  happens,  nothing  is  therein  allowed  upon  the  prin- 
ciple of  inconvenience,  but  all  upon  the  principle  of  hazard. 
Thus  too,  in  a  loan,  if  the  chance  of  repayment  depends  up- 
on the  borrower's  life,  it  is  frequent  (befides  the  ufual  rate  of 
intereft)  for  the  borrower  to  have  his  life  infured  till  the  time 
of  repayment ;  for  which  he  is  loaded  with  an  additional  pre- 
mium, fuited  to  his  age  and  conftitution*  Thus,  if  Sempro- 
nius  has  only  an  annuity  for  his  life,  and  would  borrow  loo/* 
of  Titius  for  a  year  \  thp  inconvenience  and  general  hazard 
of  this  loan,  we  have  feen,  are  equivalent  to  5/.  which  is 
therefore  the  legal  intereft :  but  there  is  alfo  a  fpecial  hazard 
in  this  cafe;  for,  if  Sempronius  dies  within  the  year,  Titius 
muft  lofe  the  whole  of  his  100  A  Suppofe  this  chance  to  be 
as  on^  to  ten :  it  will  follow  that  the  extraordinary  hazard  is 
worth  10/.  more^  and  therefore  that  the  reafonablerateof  inte* 
reft  in  this  cafe  would  ht  fifteen  per  cent.   But  this  the  law,  to 


rive  at  the  port  of  defttnatioa ;  nor  will  he  lofe  the>beae£t  of  the 
bend,  if  an  accident  happens  by  the  de&ult  of  the  borrower  or  the 
captain  of  the  (hip.    Ih.  42  u 

avoid 
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avoid  abufes,  will  not  permit  to  be  taken ;  Sempronius  there-* 
fore  gives  Titius  the  lender  only  5/.  the  legal  intereftj  but  ap- 
plies to  Gaius  an  infurer,  and  gives  him  the  other  10/.  to  in-, 
demnify  Titius  againft  the  extraordinary  hazard.  And  in  this 
manner  may  any  extraordinary  or  particular  hazard  be  provid- 
ed againft,  which  the  eftabliflied  rate  of  intereft  will  not  reach; 
that  being  calculated  by  the  ftate  to  anfwer  only  the  ordinary 
and  general  hazard,  together  with  the  lender's  inconvenience 
in  parting  with  his  fpecie  for  the  time  (14}*  But,  in  order  to 
prevent  thefe  infuranccs  from  being  runicd  into  a  mifchievou% 
kihd  of  gaming,  it  is  enaAed  by  ftatute  14  Geo.  III.  c.  4S. 
(hat  no  infurance  (hall  be  made  on  lives,  or  on  any  other 
event,  wherein  the  party  infured  hath  no  intereft ;  that  in 
all  policies  the  name  of  fuch  interefted  party  Oiall  be  in- 
ferted ;  and  nothing  more  (hall  be  recovered  thereon  than  the  [  4^0  ] 
amount  of  the  intereft  of  the  infured. 


(14)  Infurance  is  in  effedl  nothing  more  than  a  wager,  for  tke 
underwriter,  who  infures  at  five  ffr  cent*  receives  fi"^^  pounds  to 
return  one  hundred  upon  the  contingency  of  a  certain  event ;  and 
it  is  precifely  the  fame  in  it's  confequences,  as  if  he  had  betted  a 
wager  of  95/.  to  five,  or  nineteen  to  one,  that  the  ihip  arrives 
fafe,  or  that  a  certain  event  does  not  happen.  So  where  a  life  it 
infured  for  a  year  at  ten  per  cent, ;  that  is,  where  ten  pounds  are 
received  to  pay  one  hundred,  if  a  certain  perfon  dies  within  a  year  | 
this  infurance  is  in  effe£l  precifely  the  fame  as  a  wager  of  nine  to 
one,  that  the  perfon,  whofe  life  is  infured,  lives  a  year.  It  is  not 
finprifing  then  that  infurance  ihould  have  become  fo  prevalent 
^d  pernicious  a  mode  of  gaming,  that  the  legiflature  was  oblige4 
to  reprefs  it,  and  tp  confine  it  within  thofe  limits,  within  which  it 
if  beneficial  or  abfolutely  neceifary  to  the  fecurity  of  commerce. 
The  writers  of  mercantile  law,  with  that  natural  partiality  which 
authors  feci  for  their  fubjeds,  have  amufed  themfdves  by  endea- 
vouring to  difcover  what  country  could  firfl  claim  the  honour  of 
the  invention  of  infurance.  But  it  is  a  contra^  hx  too  fimple,  and 
too  obvious  to  the  underflandings  of  mankind,  however  uncuki- 
vated,  to  be  dignified  by  the  name  of  invention.  Yet  its  progrefs 
and  refinen^ents  would  be  a  neceffary  confequence  of  the  extenf!o» 
«f  coxamerce^  and  the  gradual  improvement  in  the  fcicnce  of  law.- 

This 
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This  doth  not  however  extend  to  marine  inforances,  which 
were  provided  for  by  a  prior  law  of  their  own.  The  leam-« 
ing  relating  to  thefe  infurances  hath  of  late  years  been  greatly 
improved  by  a  feries  of  judicial  decifions ;  which  have  notir 
cftablilhed  the  law  in  fuch  a  variety  of  cafes,  that  (if  well  and 
judicioufly  coUeded)  they  would  form  a  very  complete  title 
in  a  code  of  commercial  jurifprudence :  but>  being  founded 
on  equitable  principles,  which  chiefly  refult  from  the  fpedal 
circumftances  of  the  cafe^  it  is  not  eafy  to  reduce  them  to  anj 
general  heads  in  mere  elementary  infUtutes.  Thus  much 
however  may  be  faid  ;  that,  being  contradls,  the  very  eflenoe 
of  which  confifts  in  obferving  the  pureft  good  faith  and  into- 
grityj  they  are  vacated  by  any  the  lead  Ihadow  of  fraud  or 
undue  concealment :  and,  on  the  other  hand,  being  much  for 
the  benefit  and  extcnfion  of  trade,  by  diftributing  the  lois  or 
gain  among  a  number  of  adventurers,  they  are  greatly  encou- 
raged and  protected  both  by  common  law  and  z€ts  of  parlia^ 
ment  (15).  But  as  a  pra£lice'had  obtained  of  infuring  large 
fiims  ivitbout  having  any  property  on  board,  which  were  called 
iofurances,  inierefi  otm  interejij  and  alfoof  infuring  the  fame 
goods  feveral  times  over ;  both  of  which  were  a  fpecies  of 
gaming,  without  any  advantage  to  commerce,  and  were  deno* 
minated  wagerlng^oYicit^:  it  is  therefore  ena£led  by  the  ftatute 
19  Geo.  IL  c.  37.  that  all  infurances,  intereft  or  no  intereft, 
or  Without  farther  proof  of  intcreft'than  the  policy  itfelf,  or  by 
way  of  gaming  or  wagering,  or  without  benefit  of  ialvage  to 
the  infuarer,(allof  which  had  the  fame  pernicious  tenden€y,)lhaU 
be  totally  null  and  void,  except  upon  privateers,  or  upon  flitpt 


( 15  )  The  coQtrad  of  infurance  is  founded  upon  the  pureft  prin- 
ciples of  morality  and  abftra^  juftice.  Hence  it  is^neceflkry  that 
the  contradiiog  parties  fhould  have  perfedly  equal  knowledge  or 
^orance  of  every  material  circumftanc&  refpe^ng  the  thing  la- 
fiured*  If  on  either  fide  there  is  any  miTreprefentation  or  allegaim 
falf^^  or  concealment  or  Jupprefftu  veri,  which  would  in  any  degjcee 
aSe£t  the  premium,  or  the  terms  of  the  engagement,  the  contra6t 
IS  firaudulent  and  abfolutcly  void.    See  various  in&ances  iu  P^wi^s 

/^Ck  X. 
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or  merchandize  from  the  Spanlfli  and  Portugucfe  dominions, 
for  reafons  fufficiently  obvious ;  and  that  no  rcaflurance 
(hall  be  lawful,  except  the  former  infarer  (hall  be  infolvent, 
a  bankrupt,  or  dead  :  and  ladly,  that,  in  the  Eaft  India  trade, 
the  lender  of  money  on  bottomry,  or  at  refpondentia^  (hall 
alone  have  a  right  to  be  infured  for  the  money  lent,  and  the 
borrower  (hall  (in  cafe  of  a  lofs)  recover  no  more  upon  any  C  4^1  J 
infuranpe  than  the  furplus  of  his  property,  above  the  value 
of  his  bottomry,  or  refpondentla  bon;l  (ifi). 


(16)  This  ftatute  does  not  extend  to  foreign  ftiips,  upon  which, 
as  before  the  ftatute,  they  may  ftill  be  infurances,  interejl  or  no  in- 
tereft.     Thefc  were  not  included  in  the  aft,  on  account  of  the  dif- 
ficulty of  bringing  witncflTcs  from  abroad  to  prove  the  intereft. 
Doug.  302.    But  where  there  is  an  intereft  on  board,  the  owner  by 
a  valued  policy,  in  which  the  value  of  the  goods  is  agreed  upon 
and  fixed  between  the  parties,  may  infure  far  beyond  the  extent  of 
the  real  value.     For  the  excefs  of  the  infurancc  is  held  not  to  be 
within  the  ftatute,  unlefs  it  ihould  appear  that  the  intereft  is  fo 
fmall  as  to  be  a  mere  evafion  of  the  aft,  and  a  pretence  for  gam- 
ing.    In  an  open  policy*  where  no  value  is  fixed,  the  prime  coft  of 
the  goods  muil  be  proved.     3  Burr.  1 170, 

A  re-alFurance  is  the  con  t raft,  which  an  infurer,  who  wifhes  to 
be  indemnified  againft  the  ri(k  he  has  taken  upon  himfelf,  makes 
with  another  perfon,  by  giving  him  a  premium  to  re-afTure  to  him 
the  fame  event,  which  he  himfelf  has  infured.     Re-affuranccs  are 
prohibited  by  the  (btute  19  Geo.  II.  c.  37.  both  upon  foreign  and 
Englifh  (hips,  unlefs  the  aifurer  is  infolvent,  a  bankrupt,  or  dead^ 
in  which  cafes  he,  his  alfignee,  or  perfonal  reprefentative,  may 
make  a  re-affurancc,  which  muft  be  exprcfsly  mentioned  as  a  re- 
aifurancc  in  the  policy.   2  7*.  jR.  161.     The  objeft  of  prohibiting 
rc-aflurance,  was  to  prevent  idle  gaming  fpcculations,  by  pcrfons 
endeavouring  to  obtain  a  high  premium  for  infurance,  and  then  to 
fecure  themfelvcs  by  getting  the  fame  rifk  infured  at  a  lower  rate. 
The  learned  Judge  feems  to  have  miftakcn  a  double  infurance  for 
a  re  afiurance  :  a  double  infurance  is  where  the  owner  infures  his 
goods  twice  or  federal  timts  ovfr,   with  difiPercnt   underwriters, 
which  he  may  lawfully  do.     By  which  means  he  increafes  his  fecu- 
xity,  and  though  he  cannot  recover  more  than  a  iingle  fatisfac^ 
Vol,.  U*  N  n  tioa 
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Thirdly,  the  praAice  of  purchafing  annuUia  for  Uves  at 
a  certain  price  or  premium,  inftead  of  advancing  the  fame 
fum  on  an  ordinary  loan,  arife$  ufually  from  the  inability  of 
the  borrower  to  give  the  lender  a  permanent  fecurity  for  the 
return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  (lipulates  (in  effeft)  to  repay  annually,  during 
his  life,  fome  part  of  the  money  borrowed  \  together  with  legal 
intereft  for  fo  much  of  the  principal  as  annually  remains  un* 
paid,  and  an  additional  compenfation  for  the  extraordinary 
hazard  run,  of  lofing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death :  all  which  confiderations,  being  cal- 
culated and  blended  together,  will  conftltute  the  juft  propor- 
tion or  quantum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  muft  depend  on  the  age^ 
conftitution,  fituation,  and  condu£t  of  the  borrower ;  and 
therefore  the  price  of  fuch  annuities  cannot,  without  the 
titmoft  difficulty,  be  reduced  to  any  general  rule^.  So  that 
if,  by  the  terms  of  the  contrad,  the  lenderVprincipal  is  bona 
fide  (and  not  colourably')  put  in  jeopardy,  no  inequality  of 
price  will  make  it  an  ufurious  bargain ;  thoiigh,  under  fome 
circumftances  of  impofition,  it  may  be  relieved  againft  in 
equity.  To  throw  however  fome  check  upon  improvident 
tranfa^lions  of  this  kind,  which  are  ufually  carried  on  with 
great  privacy,  the  ftatute  \)  Geo.  III.  c.  26.  has  direded, 
that  upon  the  fale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  ptr  annum  (unlefs  on  a  fufficient  pledge  of 
lands  in  fee-iimple  (17)  or  dock  in  the  public  funds)  the  true 

'  Carth.  67. 


tion  for  his  lofs,  yet  he  may  bring  his  adion  againft  any  one  of 
the  underwriters,  and  compel  him  to  pay  the  whole  extent  of  the 
intereft  infurcd.  And  this  underwriter  may  afterwards  recover 
from  each  of  the  reft,  a  rateable  fatisfadion  or  apporrionmcnt  of 
the  fum,  which  he  has  been  obliged  to  pay  to  the  aflured.  Ftarl  Inf. 
280.  The  law  of  infurance  is  fully  and  ably  colkaed  and  arranged 
by  Mr.  Park,  in  his  Syftem  of  the  Law  of  Marine  Infurances.    ; 

(17)  In  fce-fimple,  or  fee-tail,  in  poffclEoa  of  an  annual  value 
equal  to  the  annuity- 


con- 
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confiderationi  which  (ball  be  in  money  only 9  (hall  be  fet  forth 
and  defcribed  in  the  fecuritjr  itfelf  (18];  and  a  memorial  of  the 
'  date  of  the  fecurity,  of  the  names  of  the  parties,  cejiuy  que 

■  tru/ls^  cejtuj  que  vies,  and  witneflTeSy  and  of  the  confidera^ion 

^  money,  (hall  within  twenty  days  after  it's  execution  be  in- 

%  rolled  in  the  court  of  chancery}  elfe  the  fecuricy  (hall  be  null 

r  and  void :  and,  in  cafe  of  collufive  practices  refpefiing  the  con- 

(ideration,  the  court,  in  which  any  a£lion  is  brought  or  judg*  [  462  ] 
ment  obtained  upon  fuch  collufive  fecurity, may orderthe  fame 
to  be  cancelled,  and  the  judgment  (if  any)  to  be  vacated':  and 
alfo  all  contraAs  for  the  purchafe  of  annuities  from  infants 
(hall  remain  utterly  void,  and  be  incapable  of  confirmation 
after  fuch  infants  arrive  to  the  age  of  maturity. ,  But  to  re- 
turn to  the  do£trine  of  common  intereft  on  loans : 

Upon  the  two  principles  of  inconvenience  and  ha- 
zard, compared  together,  diiTerent  nations  have,  at  dif- 
ferent times,  eftablifhed  different  rates  of  intereft.  The  Ro- 
mans at  one  time  allowed  centefimae^  "one  per  cenU  monthly^ 


(18)  The  confideration  may  either  be  in  money  or  notes,  if 
they  are  paid  when  they  become  due,  but  they  muft  be  particularly 
fpecified  in  the  memorial.  3  7*.  R.  298.  6  7*.  R,  690.  But  bank- 
notes are  confidered  in  this  cafe  as  money.  lb.  554.  The  grant 
of  the  annuity  will  be  void  if  the  confideration  is  partly  money» 
and  partly  a  debt  for  the  fale  of  goods ;  for  one  great  abufe  in- 
tendifd  to  be  correded  by  the  (latute  was  a  pretended  advance  of 
money  by  a  fraudulent  fale  of  goods,     i  7*.  /?.  732. 

A  debt  for  money  lent,  or  advanced  for  the  ufe  of  the  grantor, 
is  a  fufiicient  confideration  for  the  grant  of  an  annuity.  7  T.R,  55 1  • 
Annuities  granted  without  a  pecuniary  confideration,  as  in  con- 
fideration of  the  grantee's  refigning  his  bufinefs  in  favour  of  the 
grantor,  are  excepted  in  the  (latute,  and  need  not  be  regiftered* 
4  T.  R*  790.  The  deed  muft  exprefs  by  whom  the  confideration 
was  paid,  or  it  will  beabfolutely  void.  7  7*.  R.  390.  If  there  be 
a  daufe  of  redemption  in  the  deed,  it  muft  be  afferted  alfo  in  the 
memorial    7  T.  R.  205. 

N  n  2  or 
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or  twelve  per  cent,  per  annurHf  to  be  taken  for  coniAoil 
loans ;  but  Juflinian  "  reduced  it  co  trientes^  or  one 
third  of  the  as  or  centejitnae^  that  is»  four  per  cent. ;  but 
allowed  higher  intereft  to  be  taken  of  merchantSi  be* 
caufe  there  the  hazard  was  greater.     So  too  Grotius  in- 


m 


CaJ*.  4.  32.26.    Nuv,  33,  34,  not  only  for  onderftanding  the  ciTiIiaflflf 

35.— —^A  /horc  >e]cp{ication  of  thcfe  '  but  alfo  the  more  daffical  writert^  who 

terms,  and  of  the  divifion  of  the  Ro»  perpetually  refer   to  thu  diftribudoB» 

roan  ast  will  be  ufeful  to  the  ftadent.  Thus  Horace,  td  Pifmu^  ^%y 

•RomMttt  pu4ri  longis  railomkut  aflem 
Vifcunt  in  partei  centum  didiuert,     DUat 
Fituis  A/hlni,  Ji  dt  qu'mcunce  remote  tfi 
Uncta,  quid  ftperetf  pterat  dixijfe,  triens:  eUf 
Pern  pourlifirvart  tuam  I  redit  unc:a,  jtndjit  f 
Semis. 


I:  IS  therefore  to  be  obfenred,  that  in 
calculiting  the  ra:x  of  intereft,  the  Ro- 
mans divided  the  principal  fum  into  an 
bundled  parts  j  one  of  which  they  al- 
lowed to  be  taken  monthly :  and  this, 
which  was  the  higheft  rate  of  intereft 
psrmtttrd,  they  called  ujura*  centejmae^ 
amounting  yearly  to  twelve  fer  cent* 
Now  as  the  «!,  or  Roman  pound,  was 
commonly  ufed  to  espiefs  any  integral 
fum,  and  was  di?ifableinto  twelfe  parts 
or  unaat^  therefore  thcfe  twelve  monthly 
payments  or  mciae  were  held  to  amount 
annually  to  one  pound,  or  ai  vfuratius ; 
and  fo  the  ufurae  ejfei  were  fynonimous 
to  the  ufurae  centefimee.  And  all  lou'er 
rates  of  intereft  were  denominated  ac- 


cording to  the  relation  they  bore  to  thti 
centefimal  ufury,  or  mjurat  ajiu:  for 
the  feveral  multiplies  of  the  ajiom,  or 
duodecimal  parts  of  the  tfs,  were  knuva 
by  different  names  according  to  thor 
different  combinations  j  Jextans,  ^ua" 
drant^  triem,  qu\ncuii:c,  femit^  Jtpttnr^ 
hes,  dodransf  dextans^  datnXf  cootainiof 
refpedlively  2,  3, 4,  5, 6, 7,  S,  9, 10,  if, 
undacf  or  duudecimal  pvta  of  an  ms* 
(Ff.  28.  5.  50.  ^  ft.  Gravin.  anj^* 
jirr.  civ. /.  2.  §  47.)  This  being  pie^ 
mifed,  the  following  table  will  clearly 
exhibit  at  once  the  fobdivifions  of  the 
«r,  and  the  deaominatiaas  of  the  rate 
of  intercil* 


UsuaAC* 

AjJ'et^  Jive  ctnttfimae 

Deunces   — — ■ 


pAtTst  Astit. 
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forms  us  %  that  in  Holhnd  the  rate  of  intereft' was  then  eight 
per  €enU  in  common  loans,  but  twelve  to  merchants.  And 
lord  Bacon  was  defirous  of  introducing  a  fimilar  policy  in 
England  ** :  but  our  law  eftabliflies  one  ftandard  for  all  alilc<» 
where  the  pledge  of  fecurity  itfcif  is  not  put  in  jeopardy;  led, 
underthegeneralpretenceof  vague  and  indetrrminate hazard?, 
a  door  fliould  be  opened  to  fraud  and  ufury :  leaving  fpecificr 
hazards  to  be  provided  againft  by  fpecific  infurances,  by  an- 
nuities for  liveSi  or  by  loans  upon  nfpondentia^  or  bottomry. 
But  as  to  the  rate  of  legal  intereft,  it  has  varied  and  decreafed 
for  two  hundred  years  pad,  according  as  the  <)uantlty  of  fpecie 
in  the  kingdom  has  increafed  by  acceflTions  of  trade,  the  intro- 
4u£tion  of  paper  credit,  and  other  circum dances.  The  (latutc 
37  Hen.  VIIL  c.  9.  confined  intered  to  ten  per  cent*  and  fo 
did  theftatute  13  Eliz.  c.  8.  But  as,  through  the  encourage- 
ments given  in  her  reign  to  commerce,  the  nation  grew  more 
wealthy,  fo  under  htr  fucceflbr  the  datute  2 1  Jac.  I.  c.  1 7. 
reduced  it  to  eight  per  cent.;  as  did  the  datute  12  Car.  IL 
c.  13.  to  fix :  and  ladly  by  the  datute  12  Ann.  d.  2.  c.  i6. 
it  was  brought  down  to  bvt  per  cent,  yearly,  which  is  now  the 
extremityiof  legal  intered  that  can  be  taken  (19).  But  yet,  if  a 
contraft  which  carries  intered  be  made  in  a  foreign  coun- 
try, our  courts  will  diretl  the  payment  of  intered  according 
to  the  law  of  that  country  iq  which  the  contract  was  made  ^. 

9  dijwr.  h,  C^p,  z,  Z2.  92.  9  I  E^u.  Caf.  abr.  4S9.    2  f .  Wcu. 

*  EfTayt.  c.  41.  I95, 
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(19)  This  ftatute  not  only  makes  the  lender  liable  to  a  penalty 
of  treble  the  amount  of  the  fam  lent,  but  it  declares  all  ufurions 
bonds,  coQtrafUy  and  afTurances,  abfolutely  void.  If  therefore  a 
bill  of  exch^ngei  or  note,  is  given  in  confequence  of  an  ufurious 
contra£l,  it  is  abfolutely  void  in  the  haqds  of  an  innocent  perfon, 
yrho  has  taken  it  in  the  fair  ai^d  regular  coiirfe  of  buOnefs,  without 
any  notice  of  the  ufury  ;  and  evidence  of  the  ufury  will  be  a  good 
defence,  in  an  adion  brought  upon  fuch  a  bill  or  note,  again  (I  the 
drawer,  acceptor,  or  any  indorfer.  Thia  is  a  very  haid  cafe ;  and 
the  law  18  the  fame  if  a  bill  or  note  be  given  for  a  gaming  debt,  or 
for  money  lent  to  game  with,  Doug^  708.  See  further  upon  ufury 
in  $hc  4th  vol.  p.  156. 

N  n  ^  Thu« 
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Thus  Irifli,  American»  Turki(h,  and  Indian  iatereft,  hare 
been  allowed  in  our  courts  to  the  amount  of  even  twelve 
per  fenU  :  for  the  moderation  or  exorbitance  of  intercft  dc* 
pgids  upon  local  circumftances  $  and  tjie  refufal  to  inforce 
fuch  comrads  would  put  a  (lop  co  all  foreign  trade*  And, 
by  ftatute  i4Gef»»III.  0.79.  all  mortgages  and  other  fe- 
Cttritiea  upon  eftates,  or  other  property  in  Ireland  or  the 
plantations,  bearing  intereft  not  exceeding  fix  per  cent,  (hall 
be  legal  ^  though  executed  in  the  kingdom  of  Great  Britain : 
unlefs  the  money  lent  (hall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  iil  pledge ;  in  whKh  cafe  alfo,  to 
prevent  ufurious  contra^s  at  home  under  colour  of  fuch 
foreign  fecuritieS}  the  borrower  (hall  forfeit  treble  the  fum 
(0  borrowed. 

4»  The  laft  general  fpecies  of  contrafts,  which  I  have 
to  mention,  is  that  oidebti  whereby  a  chofe  in  aQion,  or 
right  to  a  certain  fum  of  money,  is  mutually  acquired  and 
loft  9.      This  may  be  th^  counterpart  of,  and  arife  from, 
any  of  the  other  fpecies  of  contrafls.      As,  in  cafe  of  a 
fale,  where  the  price  is  not  paid  in  ready  money,  the  ven« 
dee  becomes  indebted  to  the  vendor  for  the  fum  agreed  on  • 
and  the  vendor  has  a  property  in  this  price,  as  a  cbofe  in 
a£iion,  by  means  of  this  contra£l  of  debt.     In  bailment, 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him 
for  any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor 
in  the  fame  numerical  fum,  upon  his  implied  contra£i,  that 
he  Ihould  execute  the  truft  rvpofeH  in  liim,  or  repay  the 
money  to  the  bailor.     Upon  hiring  or  borrowing,  the  hirer 
or  borrower,  at  the  fame  time  that  he  acquires  a  property 
in  the  thing  lent,  may  alfo  become  indebted  to  the  lender, 
upon  his  contraft  to  reftore  the  money  borrowed,  to  pay 
the  price  or  premium  of  the  loan,  the  hire  of  the  horfe, 
or  the  like.     Any  contraft  in  Ibort  whereby  a  determinate 
fum  of  money  becomes  due  to  any  perfon,  and  is  not  paid 
but  remains  in  a£Uon  merely,  is  a  contrafl  of  debt.     And^ 
talfcn  in  this  light,  it  comprehends  a  gres^t  variety  of  acquiii- 

4  f,  Kt  B.  ifQ. 
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tion  ;  being  ufually  divided  into  debts  of  record^  debts  by 
fpecial^  and  debts  hy/itnple  contra£l. 

A  DEBT  of  record  is  a  fum  of  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
finy  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
•to  the  plaintifF,  on  an  action  or  fuit  at  law  ;  this  is  a  coa« 
tra£t  of  the  higheft  nature,  being  eftabliibed  by  the  fenteTv:e 
of  a  court  of  judicature.  Debts  upon  recognizance  are  alfo  a 
fum  of  money,  recognized  or  acknowledged  to  be  due  to  the 
crown  or  a  fubjeft,  in  the  prefence  of  fome  court  or  magif- 
trate>  with  a^  condition  that  fuch  acknowledgment  (hall  be 
void  upon  the  appearance  of  the  party,  his  good  behaviour, 
or  the  like :  and  thefe,  together  with  ftatutes  merchant  and 
ftatutes  ftaple,  i^c^  ^if  forfeited  by  non-performance  of  the 
condition,  are  alfo  ranked  among  this  fird  and  principal  clafs 
of  debts,  viz,  debts  of  record ;  fince  the  contract,  on  which 
they  arc  founded  is  witneiTed  by  the  higheft  kind  of  evidence, 
vi9*  by  matter  of  record* 

Debts  by  fpedalty^  or  fpecial  contradl,  are  fuch  ^hereby 
a  fum  of  money  becomes,  or  is  acknowledged  to  be,  due  by 
deed  or  iDftrument  under  feal.  Such  as  by  deed  of  covenant^ 
by  deed  of  fale,  by  leafe  referving  rent,  or  by  bond  or  obli- 
gation :  which  lad  we  took  occaHon  to  explain  in  the  twen* 
tieth  chapter  of  the  prefent  book  \  and  then  (hewed  that  it  is 
a  creation  or  acknowlegement  of  a  debt  from  the  obligor  to 
the  obligee,  unlefs  the  obligor  performs  a  condition  there- 
unto ufually  annexed,  as  the  payment  of  rent  or  money  bor- 
rowed, the  obfervance  of  a  covenant,  and  the  like ;  on  fai- 
lure of  which  the  bond  becomes  forfeited  and  the  debt  be- 
comes due  in  law.  Thefe  are  looked  upon  as  the  next  clafs 
of  debts  after  thofe  of  record,  being  confirmed  by  fpecial 
evidence,  under  feah 

Debts  by  JimpU  caniraS  are  fuch,  where  the  contra£l 
upon  which  the  obligation  arifes  is  neither  afcertained  by 
msuter  of  record^  nor  yet  by  deed  or  fpecial  inftmmentj  but 
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hj  mere  oral  eyidence,  the  mod  fimplc  of  znj  \  or  by  notes 
[  466  3  unfealed,  which  are  capable  of  a  more  eafy  proof^  and  (there- 
fore only)  better,  than  a  verbal  promife.  It  is  eafy  to  fee 
into  what  a  vaft  variety  of  obligations  this  laft  clafs  may  be 
branched  out>  through  the  numerous  contrails  for  money, 
which  are  not  only  exprefled  by  the  parties,  but  virtually 
implied  in  law.  Some  of  thefe  we  have  already  occafionally 
hinted  at ;  and  the  reft,  to  avoid  repetition,  muft  be  referred 
to  thofe  particular  heads  in  the  third  book  of  thefe  commen- 
taries, where  the  breach  of  fuch  contra£ls  will  be  confidered. 
I  (hall  only  obferve  at  prcfent,  that  by  the  ftatute  29  Car.  II. 
c.  3.  no  executor  or  adminillrator  fhall  be  charged  upon  any 
fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  and 
no  perfon  (hall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  default  of  another,  or  upon  any  agreement  in 
confideratipn  of  marriage,  or  upon  any  contract  or  fale  of 
any  real  edate,  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making ;  unlefs  the  agree- 
ment or  feme  memorandum  thereof  be  in  writing,  and  figaed 
by  the  party  himfclf  or  by  his  authority  (zo)« 

But  there  is  one  fpecies  of  debts  upon  (imple  con\ra£l» 
which,  being  a  tranfadlion  now  introduced  into  all  forts  of 
civil  life,  under  the  name  of  paper  credit,  deferves  a  more 
particular  regard.  Thefe  are  debts  by  tills  cf  exchange^  and 
promijforj  notes. 


•  > 


A  DXLt  of  exchange  is  a  fecurity,  origmally  invented  among 
merchants  in  different  countries,  for  the  more  eafy  remittanqe 
of  money  froni  the  One  to  the  other,  which  has  fince  fpread 
itfelf  into  almoft  all  pecuniary  tranfa£tions*  It  is  an  open 
letter  of  requeft  from  one  man  to  anothcrr,  de&ring  him  to 
pay  a  fum  named  therein  to  a  third  perfon  on  his  account ; 
by  which  means  a  man  at  the  mod  diftant  part  of  the  world 
may  have  money  remitted  to  him  from  any  trading  country. 


(20)  Sec  3  vol.  page  159, 

If 
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If  A  lives  in  Jamaica,  and  owes  B  who  lives  in  England 
1000/.  now  if  C  be  going  from  England  to  Jamaica,  he  ' 
may  pay  B  this  1000/.  and  take  a  bill  of  exchange  drawn  by 
.  B  in  England  upon  A  in  Jamaica,  and  receive  it  when  he 
comes  thither.  Thus  does  B  receive  his  debt,  at  any  diftance 
of  place,  by  transferring  it  to  C;  who  carries  over  his  money 
in  paper  credit,  without  danger  of  robbery  or  lofs.  This  C  4^7  3 
method  is  faid  to  have  been  brought  into  general  ufe  by  the 
Jews  and  Lombards,  when  baniflied  for  their  ufury  and  other 
vices ;  in  order  the  more  cafily  to  draw  their  effecls  out  of 
France  and  England,  into  thofe  countries  in  which  they  had 
chofen  to  refidc.  But  the  invention  of  it  was  a  little  earlier: 
for  the  Jews  were  baniflied  out  of  Guienne  in  1287,  and  out 
of  England  in  1290';  and  in  1236  the  ufe  of  paper  credit 
was  introduced  into  the  Mogul  empire  in  China'.  In  com* 
mon  fpeech  fuch  a  bill  is  frequently  called  a  drafts  but  a 
Nil  of  exchange  is  the  more  legal  as  well  as  mercantile  exprcf- 
fion.  The  perfon  however,  who  writes  tbis  letter,  is  called 
in  law  the  drawer^  and  he  to  whom  it  is  written  the  drawees 
and  the  third  perfon,  or  negotiator,  to  whom  it  is  paya^c 
(whether  fpecially  named,  or  the  bearer  generally}  is  calle4 
the  pajee^ 

These  bills  are  either ^m^^f;,  or  inland s  foreign^  when 
drawn  by  a  merchant  reGding  abroad  upon  his  correfpondent 
in  England,  or  vice  verfa  i  and  inland  when  both  the  drawer 
and  th^  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 
lawglian  inland  ones,  as  being  thought  of  more  public  con- 
cern In  the  advancement  of  trade  and  commerce.  But  now 
by  two  ftatutes,  the  one  9  &  .10  W.  IIL  c.  17.  the  other 
3  &  4  Ann.  c«  9*  inland  bills  of  exchange  are  put  upon  the 
fame  footing  as  foreign  ones }  what  was  the  law  and  cuftom 
of  merchants  with  regard  to  the  one^  and  taken  notice  of 
inerely  as  fuch%  being  by  thofe  (latutes  exprefsly  enaded 


'  2  Carte.  Hift.  Eng.  xo3.  lo^ 
*  Mod.  Un.  Hift.  if.  499. 


'  I  Rol.  Abr.  6« 

with 
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wkh  regard  to  the  other.    So  that  now  there  U  not  ui  lav 
aoy  maimer  of  difiercnoe  between  them  (21  )• 

Promissory  notes^  or  notes  of  harxi,  are  a  plain  and  di^ 
re£t  engagement  in  writing*  to  pay  a  fuoi  fpecified  at  the 
time  therein  limited  to  a  perfon  therein  named,  or  fometimes 
to  ki&  order,  or  often  to  the  bearer  at  large.  Thefe  alfo,  b^ 
the  fame  ftatute  3  &  4  Ann.  c.  ^  are  made  affignable  and 
tndoifable  in  like  manner  as  bills  of  exchange.  But,  by 
ftatute  15  Geo.  III.  c.  51.  all  prbmiflbry  or  other  notes> 
X  4^8  3  biUs  of  exchange,  drafts,  and  undertakings  in  writings 
being  negotiable  or  transferable,  for  the  payment  of  lefs  than 
twenty  ihiUings,  are  declared  to  be  null  and  void;  and  it 
i&  made  penal  to 'utter  or  publiOi  aoyfuch;  they  being 
deemed  prejudicial  to  trade  and  public  credit.  And,  by  17 
Geo.  III.  c.  30.  all  fuch  notes^  biils,.  drafts,  and  undertak- 
ings, to  the  anioui)t  of  twenty  fliillings,  and  lefs  than  five 
pounds,  are  fubje£ted  to  many  other  regulations  and  foima- 
litks ;  the  omilliou  of  any  one  of  which  vacates  the  fecurit]^^ 
and  is  penal  to  him  that  utters  it  (22). 


(21 )  One  very  important  dI{lin<ftion  between  foreign  and  inland 
IhIU  of  exchange  ilill  remains  unaltered  by  the  ilatutes ;  vi%»  in  a 
foreign  bill,  in  order  to  recover  againil  the  drawer  or  indorfers,  it 
is  neceflary  that  the  bill  fhould  bs  proteftcd  for  non-acceptance  or 
son  payment,  5  T.  /^.  239 ;  but  a  proteil  is  not  neceflary  upon  an 
inland  bill,  to  enable  the  holder  to  recover  the  amount  of  it  ag^nft 
the  drawer  or  Indorfcrs ;  and  the  only  advantage  of  a  proted  upon 
^  inland  bill  is  to  give  the  holder  a  right  to  recover  intenft  and 
cxpences  incurred  by  the  non-accepta'icc  or  non-paymen6  Ld^ 
Raym.  993.  No  inland  bill,  payable  at  or  after  fight,  can  be  pru- 
tcfted ;  or  which  is  not  drawn  payable  at  fome  time  after  date. 
47*.  R.  170. 

(22)  Every  note  or  bill  of  that  value  (hall  fpecify  the  name  and 
place  of  abode  of  the  payee ;  it  (hall  not  be  antedated,  and  (hall  be 
made  payable  within  twenty- one  days  afterdate;  and  every  in- 
dorfement  (hall  be  made  within  th^t  time,  and  (hall  be  dated  whes 
and  where  made,  and  (hall  contain  the  name  and  place  of  abode  of 

the 
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The  payee,  we  may  obferve,  either  of  a  biil  of  exchange 
or  promiflbry  note,  has  clearly  a  property  veiled  in  him  (not 
indeed  in  pofleifion  but  in  a£lion)  by  the  exprefs  contra  A  of 
the  drawer  in  the  cafe  of  a  promiflbry  note,  and,  in  the  cafe 
of  a  bill  of  exchange,  by  his  implied  contra£t,  viz.  that, 
provided  the  drawee  does  not  pay  the  bill,  the  drawer,  will  ; 
for  which  reafon  it  is  ufual,  in  bills  of  exchange,  to  expreff 
that  the  value  thereof  hath  been  received  by  the  drawer  ** }  in 
order  to  Ihew  the  confideration,  upon  which  the  implied 
contraft  of  repayment  arifes.     And  this  property,  fo  vefted, 
may  be  transferred  and  adigned  from  the  payee  to  any  other 
man ;  contrary  to  the  general  rule  of  the  common  law,  that 
no  chofe  in  adion  is  aflignable  :  which  afljgnment  is  the  life 
of  paper  credit.    It  may  therefore  be  of  fome  ufe,  to  mentioQ 
a  few  of  the  principal  incidents  attending  this  transfer  or 
aflignment,  in  order  to  make  it  regular,  and  thereby  to  charge 
the  drawer  with  the  payment  of  the  debt  to  other  perfons 
than  thofe  with  whom  he  originally  contracted. 

In  the  firfl:  place  then,  the  payee,  or  perfon  to  whom  or 
whofe  order  fuch  bill  of  exchange  or  promiflbry  note  is  pay- 
able, may  by  indorfement,  or  writing  his  name  in  dorfo  or 

on  the  back  of  it,  aflign  over  his  whole  property  to  the 

• 

"  Stra.  iziz. 


the  indorfce.     The  penalty  for  not  complying  with  the  ftatute  it 
from  5  to  20/.  at  the  difcretion  of  a  magiftrate. 

But  by  the  37  Geo.  III.  c.  32.  thefe  two  ftatutes,  with  refped  to 
promiflbry  notes  and  drafts,  payable  on  demand  to  bearer  are  fuf> 
pended.  And  by  37  Geo.  III.  c.  61.  if  any  perfon  (hall  ifliie 
fuch  notes  or  drafts  for  lefs  than  five  pounds,  and  fhall  ^1  to  dif> 
charge  them  within  feven  days  after  payment  is  demanded  by  the 
holder,  then  a  complaint  may  be  made  to  a  juftice  of  peace,  who 
may  order  what  is  due  to  be  paid  with  cods,  and  upon  failure  of 
compliance  with  his  order,  he  may  by  his  warrant  caufe  the  fame 
CO  be  levied  by  diflrefs  of  the  parties  goods. 

The  Bank  of  England  was  enabled  to  iiTue  Iball  notes  by  the 
37  Geo.  m.  c.  ?8. 

bearer. 
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bearer,  or  elfe  to  another  perfon  by  name,  either  of  whom  ia 
then  called  the  indorfee ;  and  he  may  aiEgn  the  fame  to 
[  469  ]  another,  and  fo  on  in  infinitum.  And  a  promiflbry  note, 
payable  to  A  6t  bearer^  is  negotiable  without  any  indorfe- 
ment,  and  payment  thereof  may  be  demanded  by  any  bearer 
of  itV  But,  in  cafe  of  a  bill  of  exchange,  the  payee,  or 
the  indorfee,  (whether  it  be  a  general  or  particular  indorfe- 
ment,)  is  to  go  to  the  drawee,  and  offer  his  bill  for  acceptance  1 
which  acceptance  (fo  as  to  charge  the  drawer  with  cods) 
rooft  be  in  writing,  under  or  on  the  back  of  the  bill(^3).  If  the 
drawee  accepts  the  bill,  either  verbally  or  in  writing^,  he 
then  makes  himfelf  liable  to  pay  it ;  this  being  now  a  con- 
trail on  his  fide,  grounded  on  an  acknowlegement  that  the 
drawer  has  efFedis  in  his  hands,  or  at  lead  credit  fufficient  to 
warrant  the  payment.  If  the  drawee  refufcs  to  accept  the 
bill>  and  it  be  of  the  ralue  of  20  /.  or  upwards,  and  exprefled 
to  be  for  valqe  received,  the  payee  or  indorfee  may  proteft  it 
iot  nafi-acceptance%  which  proteft  muft  be  made  in  writing, 
pnder  a  copy  of  fuch  bill  of  exchange,  by  fome  nourj 
public  \  or,  if  no  fuch  notary  be  refident  in  the  place,  thep 
by  any  other  fubftantial  inhabitant  in  the  prefence  of  two 
credible  witnefTes  ;  and  notice  of  fuch  proteft  muft,  withia 
fourteen  days  after  (24],  be  given  to  the  drawen 

But,  in  cafe  fuch  bill  be  accepted  by  the  drawee,  and 
after  acceptance  he  fails  or  refufes  to  pay  it  within  three  days 

*  z-Sbow.  335.— Grant  v.  Vau|haa.  T.  4  Geo.  III.  B.  R.  ^  Stra.  toao. 


•t- 


(23)  It  18  fully  fettled,  that  a  verbal  acceptance  will  bind  the 
drawee.  5/r.  lopo.  Yet  it  appears  from  the  ftatuted,  which  are 
very  far  f^oin  being  fo  intelligible  as  the  importance  of  the  fubjed 
demanded,  that  if  the  drawee  refufes  to  accept  in  writing,  the  biD 
may  be  protefted  for  non- acceptance.  3  &  4  Ann.  c.  9.  f.  4.  Bat 
if  a  verbal  acceptance  Is  received  by  the  holder,  the  bQl  cannot 
afterwards  be  protefted  for  non-payment,  fo  as  to  charge  the 
drawer  with  colls,  damages,  and  intereft,  in  confcquence  of  the 
proteft.     f.  5. 

(24)  See  note  26. 

after 
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after  it  becomes  dae  (25),  (which  three  days  are  called  days  of 
grace,)  the  payee  or  indorfee  is  then  to  get  it  protefted  for 
fum-pajment^  in  the  fame  manner,  and  by  the  fame  perfons 
Vfho  are  to  proteft  it  in  cafe  of  non-acceptance,  and  fuch 
proteft  muft  alfo  be  notified,  within  fourteen  days  after,  to 
the  drawer.  And  he,  oti  producing  fuch  proteft,  either  of 
non-acceptance,  or  non-payment,  is  bound  to  make  good  to 
the  payee,  or  indorfee,  not  only  the  amount  of  the  faid  bills^ 
(which  he  is  bound  to  do  within  a  reafonable  time  after  non- 
payment, without  any  proteft,  by  the  rules  of  the  common 
law')  but  alfo  intereft  and  all  charges,  to  be  computed  from 
the  time  of  making  fuch  proteft.  But  if  no  proteft  be  made 
or  notified  to  the  drawer,  and  any  damage  accrues  by  fuch 
neglea,  it  fliall  fall  on  the  holder  of  the  bill.  The  bill,  [  470  } 
when  refufed,  muft  be  demanded  of  the  drawer  as  foon  as 
conveniently  may  be :  for  though,  when  one  draws  a  bill  of 
exchange,  he  fubjefls  himfelf  to  the  payment,  if  the  perfon 
on  whom  it  is  drawn  refufes  either  to  accept  or  pay,  yet  that 
is  with  this  limitation,  that  if  the  bill  be  not  paid,  when  due, 
the  perfon  to  whom  it  is  payable,  (hall  in  convenient  time  give 
the  drawer  notice  thereof  5  for  othcrwife  the  law  will  imply 
it  paid:  fince  it  would  be  prejudicial  to  commerce,  if  a  bill 
might  rife  up  to  charge  the  drawer  at  any  diftance  of  time : 

*  Lord  Ray m.  993. 


(25)  A  bill  or  note  is  not  now  coniidered  due  or  demandable 
tin  the  laft  day  of  the  three  days  grace ;  as  if  a  bill  or  note  is  dated 
on  the  1 2th  of  any  month,  and  made  payable  ten  days,  one  week^ 
or  one  month  after  date,  payment  muft  be  demanded  on  the  25th, 
the  2  2d  of  the  fame,  and  on  the  15th  of  the  next  month  refpedl- 
ivcly.  But  if  the  third  day  of  grace  falls  on  a  Sunday  the  bill 
or  note  is  payable  and  due  on  the  Saturday  preceding.  Days  of 
grace  are  allowed  upon  promifTory  notes,  in  like  manner  as  upon 
bills  of  exchange.     4  T.  R.  148. 

A  promifTory  note  made  payable  to  A,  Yrithout  adding  or  to 
tit  ordcTf  or  io  bearer^  though  not  negotiable,  is  a  note  within  the 
ftatnte,  and  the  three  days  of  grace  muft  be  allowed  upon  it* 
i^r.R.  12  f 

8  when^ 
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when  in  the  mean  time  all  reckonings  and  accounts  may  be 
ad  jutted  between  the  drawer  and  the  drawee'  (26). 

y  Sa'k.  117. 


(26)  It  is  probablcy  when  the  ftatute  9  &  10  W.  III.  c.  17. 
pafledy  which  requires  notice  of  a  proteft  to  be  fent  within  fourteen 
days,  that  fuch  time  was  thought  a  reafonable  notice  of  the  bill's 
being  diflionoured ;  but  it  is  now  fully  fettled^  that  if  the  holder  of 
a  bill  intends  to  have  his  remedy  againU  the  drawer  or  indorfer,  he 
mud  give  him  notice  without  delay  of  the  non-acceptance  or  non* 
pay  men  ty  and  that  he  expe£is  payment  from  him.  It  ufed  to  be  held, 
that  the  reafonablenefs  of  the  notice  was  a  queilion  of  fa<^  for  the 
jury  to  determine  ;  but  it  is  now  fo  far  a  queilion  of  law,  that  the 
courts  will  grant  new  trials  till  the  jury  adopt  the  rule  which  tbey 
have  eftablifhed :  which  feems  to  be  this,  viz,  that  notice  mufl  be 
given  to  the  drawer  or  indorfer,  by  the  firft  or  next  poft,  if  the 
time  will  permit  after  the  dilhonour  of  the  bill,     i  7*.  i^.  1 59. 
Doug>  497.     It  might  perhaps  be  more  convenient  to  extend  the 
rale  till  the  pofl  goes  out  on  the  next  day,  as  this  would  cut  off  all 
queftioos  and  litigation  upon  the  poffibility  of  giving  notice  on  tli« 
fame  day.     The  drawer  and  indorfers  are  difcharged,   without 
fuch  due  notice^  from  all  adiions  brought  upon  the  bill ;  with  this 
exception,  if  the  holder  can  prove  that  the  drawer  had  no  effe6la 
in  the  hands  of  the  drawee  when  the  bill  was  difhonoured^  he 
may  fUU  recover  againfl  the  drawer,  though  he  omitted  to  ^ve 
him  notice.     For  the  intent  of  the  notice  is  to  give  him  the  ear- 
lied  opportunity  of  regaining  his  property  out  of  the  hands  of  the 
drawee ;  and  he  can  fuflain  no  poffible  injury  by  the  want  of  notice, 
when  he  has  no  property  in  the  drawee's  poifefOon.    i  T.  /?.  712. 
But  this  reafon  does  not  extend  to  an  iudorfer  ;  and  therefore  the 
circumftance  of  the  drawee's  having  no  effedls  is  immaterial  in  an 
a£lion  againft  him.     lb. 

So  if  a  bill  of  exchange  is  difhonoured  by  non-acceptance  or 
non-payment,  if  the  holder  intends  to  proceed  againfl  a  prior  in- 
dorfer, he  muft  give  him  immediate  notice.  But  if  he  payee  in 
a  promiiTory  note  has  given  no  value  for  it,  then  in  an  a6Hon 
againft  him  by  the  holder,  it  is  not  necefiary  to  prove  that  pay- 
ment was  demanded  of  the  drawer  at  the  time  it  was  due,  or  that 
notice  was  given  him  of  the  drawer's  refufal  to  pay. 

For  from  the  omiflion  of  thefe  circumftances  fuch  a  payee  can 
fuHain  no  lofs.  2  Hen.  BL  336.  Proof  that  a  letter  was  put  into 
the  poft-office  ih  due  time  dire&ed  to  the  party,  containing  an 

15*  accouat 
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If  the  bill  be  an  indorfed  bill^  and  the  mdorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorfer^or  if  the  bill  has  been  negociated  through  many 
han^Sj  upon  any  of  the  indorfers ;  for  each  indorfer  is  a 
warrantor  for  the  payment  of  the  bill,  which  is  frequently 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  the 
iudorfer,  as  of  the  drawer.  And  if  fuch  indorfer,  fo  called 
tipon,  has  the  names  of  one  or  more  indorfera  prior  to  his 
own,  to  each  of  whom  he  is  properly  an  indorfee,  he  is  alfo 
at  liberty  to  call  upon  any  of  them  to  make  him  fatisfa£iion  ; 
and  fo  upwards.  But  the  firft  indorfer  has  nobody  to  refort 
to^  but  the  drawer  only  (27). 

What  has  been  faid  of  bills  of  exchange  is  applicable 
alfo  to  promiiTory  notes,  that  are  indorfed  over,  and  negoci- 
ated from  one  hand  to  another )  only  that,  in  this  cafe^  2t$ 
there  is  no  drawee,  there  can  be  no  proteft  for  non-accept- 
ince ;  or  rather,  the  law  confiders  a  promifibry  note  in  the 
light  of  a  bill  drawn  by  a  man  upon  himfelf,  and  accefrtedl 
St  the  time  of  drawing.  And,  in  cafe  of  non  payment  by  tbt 
drawer,  the  feveral  indorfees  of  a  promiiTory  note  have  the 
fame  remedy,  as  upon  bills  of  exchange,  againft  the  ptior 
indorfers. 


account  of  the  diihonour  of  a  note  or  bSl  is  fuf&cient  evidence  of 
notice.  2  Hen.  BL  509.  But  the  holder  muft  remember  that  this 
cannot  be  {>roved  by  his  own  teftimony. 

(27  ).The  holder  of  the  bill  may  bring  adiions  agatnft  the  wcaeptor^ 
•drawer,  and  all  the  indorfers  at  the  fame  time ;  but  though  he  may 
obtain  judgments  in  all  the  actions,  yet  he  can  recover  but  one 
{atisfadion  for  the  value  of  the  bill ;  but  he  may  fue  out  exe* 
cution  againft  all  the  reft  for  the  cofts  of  their  refpedive  aAiont. 
.BByUyy  43. 
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CHAPTER    THE    TMI  R  T  Y- FI  R  ST. 


OF   TITLE   BY   BANKRUPTCT. 


T 


H  E  preceding  chapter  having  treated  pretty  largely 
_  of  the  acquifition  of  perfonal  property  bjr  feveral 
Cdmmercia!  methods,  we  from  thence  (hall  be  eafily  led  to 
take  into  our  prefent  conGderation  a  tenth  method  of  tranf* 
ferring  property,  which  is  that  of 

X.  Bankruptcy;  a  title  which  we  before  lightly  touched 
upon  *^,  fo  far  as  it  related  to  the  transfer  of  the  real  eftate 
of  the  bankrupt*  At  prefent  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  difpofition  of  chat* 
tels,  in  which  the  property  of  perfons  concerned  in  trade 
more  ufually  conGils,  than  in  lands  or  tenements.  Let  us 
therefore  firft  of  all  confider,  i .  Who  may  become  a  bankrupt : 
2.  What  aBs  make  a  bankrupt:  3,  Tht proceedings  on  a 
commiflionof  bankrupt:  and  4.  In  what  manner  an  eftate  in 
goods  and  chattels  may  be  transferred  by  bankruptcy. 

z.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore^ defined  to  be  **  a  trader,  who  fccrctes  himfelf,  or  docs 
<<  certain  other  adls,  tending  to  defraud  his  creditors.**  He 
was  formerly  confidered  merely  in  the  light  of  a  criminal  or 
offender^  ( i ) ;  and  in  thisfpirit  we  are  told  by  fir  Edward  Coke^^ 

*  See  page  2S5*  '  Stat,  i  Jac.  I.  c.  15.  §  17. 

k  Uid.  *  4  Inft.  a77. 


( I )  Throughout  the  three  firft  ftatutes  the  bankrupt  is  ual- 
Cbnnly  called  an  ofiiendei',  and  the  original  defign  of  the  bankrupt 

laws 
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that  we  have  fetched  as  well  the  name^  as  the  wickednefs, 

of  banlCfupts  from  foreign  nations*.    But  at  prefent  the  laws  £  4^2  J 

of  bankruptcy  are  conHdered  as  laws  calculated  for  the  benefit 

of  trade,  and  founded  on  the  principles  of  humanity  as  well 

as  juftice ;  and  to  that  end  they  confer  fome  privi^leges^  not 

only  on  the  creditors,  but  alfo  on  the  bankrupt  or  debtor 

himfelf.     On  the  creditors  :  by  compelling  the  bankrupt  to 

give  up  all  his  efFe£ls  to  their  ufe,  without  any  fraudulent 

concealment ;  on  the  debtor ;  by  exempting  him  from  the 

Tigor  of  the  general  law,  whereby  his  perfon  might  be  con* 

fined  at  the  difcretion  of  his  creditor,  though  in  reality  htt 

has  nothing  to  fatisfy  the  debt :    whereas  the  law  of  bank* 

rupts,  taking  into  confideration  the  fudden  and  unavoidable 

accidents  to  which  men  in  trade  are  liable,  has  given  them 

the  liberty  of  their  perfons,  and  fome  pecuniary  emolunoents^ 

*  The  word'itfelf  is  derived  from  the  one  who  bath  removed  his  banque,  leav- 

word  laHCut  or  ^anfut,  which  fi%ni(ie9  ing  but  a  trace  behind.    (4  Inft.  277.) 

the  fable  or  counter  of  a  tradefmaa»  And  it  u  obfenrable  that  tbetideof  tht 

(Dufreroe.  I.  969.)  andnr/>f«x,  broken  ;  firft  Eogiiih  ftatate  concerniog  this  of» 

deootiDg  thereby  oae  whofe  ihop  or  place  feoce,  34  Hen.  VIII.    c.  4.    *'  againft 

of  trade  is  broken  and  gone;  though  **  fuch  perfons  as  do  make  bankrupt,** 

others  rather  choofe  to  adopt  the  word  is  a  literal  tranllAtion  of  the  French  id!* 

rouiif  which  in  French  fi^nifies  a  trace  oax^  fm  fint  kanfue  rwtt* 
•r  track,  and  tell  us  that  a  bankiupc  ia 
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laws  appears  to  have  been  to  prevent  and  defeat  the  frauds  of  cri« 
nioal  debtors;  forthe34&35  Hen.  VIII.  c.4.  the  firft  bankrupt  fbu 
tate,begiD8  with  this  preamble: — '^Whereas  divers  and  fundryperfoni 
'<  craftily  obtaining  into  their  hands  great  fubjbance  of  other  men's 
«  goods,  do  fuddcnly  flee  to  parts  unknowni  or  keep  their  houfes,  not 
*<  minding  to  pay  or  reftore  to  any  their  creditors  their  debts  and 
«*  duties,  but  at  their  own  wills  and  pleafiires  confume  the  fub* 
««  ftance  obtained  by  credit  of  other  men,  for  their  own  pleafure  and 
•*  delicate  living,  againft  all  reafon,  equity,  and  good  confcience.** 
The  bankrupt  being  deemed  an  offender,  and  being  completely  di« 
veftcd  of  the  dtfpofition  of  his  property,  thefe  ftatutes  at  the  firft 
would  naturally  be  confidered  penal  ftatutes ;  for  this  reafon  I  pre^^ 
fume  the  21  Jac.  I.  c.  19,  begins  by  declaring  that  "  the  aforc- 
**  faid  ftatute  (hall  be  largely  and  beneficially  conftrued  and  ex- 
<<  pounded  for  the  aid  and  relief  of  the  creditors/' 

Vol.  II.  O  o  *  tjpoo 
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upon  condition  thcj  furrendcr  up  their  whole  cftate  torbe  df^ 
Tided  amofig  their  creditors* 

In  this  reped  our  legiflature  feems  to  hare  attended  to  the 
example  of  the  Roman  law.    I  mean  not  the  terrible  law^  of 
the  twelve  tables;   whereby  the  creditors  might  cnt  the 
debtor's  body  into  pieces,  and  each  of  them  take  his  pro- 
portionable ihare :    if  indeed  that  law,  de  debitare  in  partes 
y^ranJl?,  is  to  be  underftood  info  very  butcherly  alight}  which 
many  learned  men  have  with  reafon  doubted  ^    Nor  do  I 
mean  thofe  lefs  inhuman  laws  (if  they  may  be  called  fo^  as 
their  meaning  is  indifputably  certain)  of  imprifoning  the 
debtor^s  perfon  in  chains ;  fubje£ling  him  to  ftripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditor ;   and  fometimes 
felling  him,  his  wife,  and  children,  to  perpetual  foreign  ila- 
▼ery  tram  Tiberitn  > :  an  oppreflion  which  produced  fo  man^ 
r  A'i'i  n  popular  infurre£lions,v  and  feceffions  to  the  mons  facer.    But 
I  mean  the  law  of  ceffiony  introduced  by  the  chriftian  empe- 
rors ;  whereby,  if  a  debtor  ceded^  or  yielded  up  all  his  for- 
tune to  his  creditors,  he  was  fecured  from  bding  dragged  to 
a  gaol,  ^*  omni  quoque  corporali  cmciatu  femoto  **."     For,  a»  tbb 
emperor  juftly  obferves  *,  **  inhumanum  erat  fpoUatum fortumf 
^^fuis  in  folidum  datnnariP    Thus  far  was  juft  and  reafon- 
able :  but,  as  the  departing  from  one  extreme  is  apt  to  pro- 
duce it's  oppofite,  we  find  it  afterwards  enadled  ^,  that  if  the 
'   debtor  by  any  unforefeen  accident  was  reduced  to  low  cir- 
cumftaoces,  and  would  fvoear  that  he  had  not  fufficient  left        ^ 
to  pay  his  debts,  he  (hould  not  be  compelled  to  cede  or  give 
up  even  that  which  he  had  in  his  pofieffion :  a  law,  which 
under  a  falfe  notion  of  humanity,  feems  to  be  fertile  of  per- 
jury, tnjttftice,  apd  abfurdity. 

'  Taylor.  Comment,  in  L*  tUcemmral,  that  he  may  tvcn  violate  with  impaiut^ 

Bynkerih.  Oifirv.  Jtw,  L  x.  Heiaecc.  the  chafiicy  of  the  debtor*!  mift,  but 

Afttiq.  JJL  30. 4«  then,  by  fo  doing,  the  debt  is  underftood  co 

^  •<  la  Pegu  9pd  the  adjacent  countries  be difcharged.  (Mod.  Un.  Hift.Tii«  ntJl 

in  Bail  India^  the  creditor  it  entitled  to         ^  CeJ.  7.  7^- per  ft, 
difpofc  of  the  debtor  hiiafelf,  tml  like.        '  Inji,  4.  6.  40. 
wife  af  his  wife  and  children  3  infonvftb        ^  A'ov*  j  35.  c.  i« 


th.  3 


I.  ^  T  H  I  #  o  Si  473 


Ths  laws  of  England,  more  n^ifely,  have  fteered  in  the 
middle  between  both  extremes :    providing  at  once  againft 
the  inhumanity  of  the  creditor,  who  is  not  fuffered  to  con- 
line  an  boned  bankrupt  after  his  effects  are  delivered  up  ;  and 
ait  the  fame  time  taking  care  that  all  his  ja(t  debts  fliall  be 
paid,  fo  far  as  the  effefts  will  extend.    But  ftill  they  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  debtors ;  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  a£iual  traders ;  fince 
that  fet  of  men  are,  generally  fpeaking,  the  only  perfons  li- 
able to  accidental  lofTes,  and  to  an  inability  of  paying  their 
debts,  without  any  fault  of  their  own.     If  peffond  in  other 
fituationsof  life  run  in  debt  without  the  power  of  payment, 
they  muft  take  the  confequences  of  their  own  indifcretion, 
even  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes :   for  the  law  holds  it  to  be  an  unjuftifiable 
praAice,  for  any  perfon  but  a  trader  to  encumber  himfelf 
with  debts  of  any  confiderable  value.    If  a  gentleman,  or 
one  in  a  liberal  profeffion  j  at  the  time  of  contracting  his  debts,  [  474  ]| 
has  a  fufficient  fund  to  pay  them,  the  delay  of  payment  is  a 
fpeclcs  of  diihonefly^  and  a  temporary  injuftice  to  his  creditor: 
and  if,  at  fuch  time,  he  has  no  fufficient  fund,  the  dlihonefty 
and  injuftice  is  the  greater.    He  cannot  therefore  murmur, 
if  he  fuffers  the  punifhment  which  he  has  voluntarily  drawti 
-   Upon  himfelf.     But  in  mercantile  tranfa£tions.  the  cafe  is  fat 
otherwife.    Trade  canhot  be  carried  on  without  mutual  cre- 
dit on  both  (ides  :   the  contracting  of  debts  is  therefore  here 
not  only  juftifiable,  but  Ibeceflary.     And  if  by  accidental  ca- 
lamities, as  by  the  lofs  of  a  (hip  in  a  tempefl,  the  failure  of 
brother  traders^  or  by  the  Yion-payment  of  perfons  out  of  trade^ 
a  merchant  or  trader  becomes  incapable  of  difchafging  his 
0wn  debtee  it  is  bis  misfortune  and  not  his  fault.    To  the 
misfortunes  therefore  of  debtors,  the  law  has  given  a  com* 
paflionate  remedy^  but  denied  it  to  their  faults :  (ince,  at  the 
fame  time  that  it  provides  for  the  fecurity  of  commerce,  by 
enafting  that  every  confiderable  trader  may  be  declared  a 
bankrupt,  for  the  benefit  of  his  creditors  as  well  as  himfelfi 
it  has  alfo  (to  difcoutage  extravagance)  declared  that  no  one 

O  q  a  fliall 
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fliall  be  capable  of  being  made  a  bankn^t^  bat  only  a  tradtr: 
nor  capable  of  receiving  the  full  benefit  of  the  ftatutesj  but 

only  an  indttftrious  trader* 

The  fir  ft  (latute  made  concerning  any  Englifh  bankraptSy 
was  34  Hen.  VIII.  c.  4.  when  trade  began  firft  to  be  properly 
cultivated  in  England  (2} :  which  has  been  almoft  totally  al* 
tered  by  (latute  1 3  £liz.  c.  7.  whereby  bankraptcy  is  confined 
to  fuch  perfons  only  as  hare  ufed  the  trade  of  mercbandixe^  in 
grofs  or  by  retail,  by  way  of  bargainings  exchange,  «e» 
change^  bartering)  chevifance ',  or  otherwise  \  or  hxe^foi^bi 
their  living  by  buying  and  felling.  And  by  ftatute  dl  Jac.  L 
c.  19.  perfons  ufiug  the  trade  or  profeffion  of  z^fcriventr^  re* 
ceiving  other  men's  monies  and  eftates  into  their  truft  and 
cuftody,  are  alfo  made  liable  to  the  ftatutesof  bankruptcy :  and 
the  benefits,  as  well  as  the  penal  parts  of  the  law,  are  ex- 
r  475  3  tended  as  well  to  aliens  and  denizens  as  to  natural-born  fub- 
jedls ;  being  intended  entirely  for  the  prote&ion  of  trade^  in 
which  aliens  are  often  as  deeply  concerned  as  natives  (3).  By 

'  that  jsy  making  contra^*   ■  (Doflcfiie.  II.  569.) 


(2)  Bat  that  ftatute  extended  to  perfons  of  every  denominatioa 
who  came  uuder  the  defcription  of  the  preamble,  which  fee  io  the 
preceding  note  ( i ).  By  that  ftatute  the  chief  officers  of  ftate>  the 
chief  jufticeS)  the  privy  council^  or  three  of  them  at  the  leaft,had 
the  authority  which  :s  now  given  to  the  commiflioners  of  bankrupt, 
to  dtftribute  the  bankrupt's  property  among  his  creditors.  It  is 
fomcthing  remarkable,  that,  although  the  fubfequent  ftatutesdefcribe 
what  traders  (hall  be  bankrupts,  and  the  condudl  which  renders 
thdm  fubje^  to  the  bankrupt  laws,  and  give  commiffioners  ap- 
pointed by  the  chancellor  authority 'Over  ^-(&/fiy«iix,  yet'  I  have  no 
where  found  any  negative  words,  or  words  to  repedi  this  ftat.  df 
Hen.  VIII.  The  authority  in  that  ftatute  is  left  to  thedilcretion  ^f 
(he  high  perfons  therein  named  ;  and  as  the  obje6t  was  fuppofed,  as 
'  I  conceive,  to  have  been  fufficieatly  anfwercd  by  the  fubfequent  fia* 
lutes,  it  fell  into  entire  difufe* 

(3  )  Any  perfon,  whether  native,  denizen,  or  alien,  who  trades  to 
England,,  although  he  never  refides  here  as  a  trader,  may  be  a 
bankrupt,  if  he  fliould  come  to  England  and  coaunit  an  aft  of  bank- 
ruptcy  whilft  he  is  here.     Ca«^.  398* 

^  inanj 


tr 


I 


f 


Ch.  31.  cf  T  niv  c%.  475 


many  fabfequent  ftatutes,  but  laftly  hj  ftatute  ;  Geo.  II. 
I>  c.  30. «»  banters,  brokers,  2nd  favors,  are  declared  liable  to 

the  ftatutes  of  bankruptcy  s  and  this  upon  the  fame  reafon 
that  fcriveners  are  included  by  the  ftatute  of  James  I.  vix* 
for  the  relief  of  their  creditors  i  whom  they  have  otherwifc 
more  opportunities  of  defrauding  than  any  other  fet  of  deal* 
ers  :  and  they  are  properly  to  be  looked  upon  as  traders,  fince 
they  make  merchandize  of  money,  in  the  fame  manner  as 
other  merchants  do  of  goods  and  other  moveable  chattels. 
But  by  the  fame  zQ: ",  no  farmer,  grazier,  or  drover,  (hall 
(as  fuch)  be  liable  to  be  deemed  a  bankrupt  (4) :  for,  though 
they  buy  and  fell  corn,  and  hay,  and  beads,  in  the  courfe 
of  hufbandry,  yet  trade  is  not  their  principal,  but  only  a 
collateral,  obje£t ;  their  chief  concern  being  to  manure  and 
till  the  ground,  and  make  the  beft  advantage  of  it's  produce. 
And,  befides,  the  fubje£ting  them  to  the  laws  of  bankruptcy 
might  be  a  means  of  defeating  their  landlords  of  the  fecurity 
which  the  law  has  given  them  above  all  others,  for  the  pay- 
ment of  their  referved  rents ;  wherefore  alfo,  upon  a  fimilar 
reafon,  a  receiver  of  the  king^s  taxes  is  not  capable  ^,  as  fuch, 
of  being  a  bankrupt;  left  the  king  (hould  be  defeated  of  thoft 

«S3V  "§40.  «'§«k/. 


(4)  Although  a  fanner,  grazier,  and  drover,  cannot  from  their  re- 
fpe6ii^e  occupations  alone  be  bankrupts,  yet  if  they  buy  and  feU,  or 
are  dealers,  independently  of  thefe  characters,  they  become,  like 
other  traders,  fubjedi  to  the  bankrupt  laws:  as,  one  farmer  was  de* 
i:Iared  a  bankrupt,  who  bought  large  quantities  of  potatoes,  not  for 
planting  or  confuming  upon  his  farm, but  for  felling  again  for  profit, 
I  Str.$i^  ;  and  another,  who  occafionally  bought  horfes,  not  for 
the  ufe  of  his  farm,  but  to  make  a  profit  of  by  refeUing.  i  T.  R^ 
^17.  A  farmer,  who  makes  upon  his  farm  bricks  for  fale,  from 
(atth  not  taken  from  the  farm,  may  be  a  bankrupt,  i  Bro.  173. 
But  where  a  man  rented  a  farm,  wherein  there  was  a  brick-gi'ound, 
«pon  which  h  *  dug  the  clay  and  manufaAurcd  bncks  for  fale,  the 
*court  of  common  pleas  decided  he  could  not  be  a  bankrupt ;  but 
this  judgment  was  afterwards  reverfed  by  the  court  of  king's 

dcach*    iT»R*  32.    Cookd  52.  3d  Edit. 

0  o.  3  extcnfivc 
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extenfire  remedies  againft  his  debtors^  which  are  put  into 
his  hands  by  the  prerogative.  By  the  (ame  ftatute  ',  no  per- 
fon  (hall  have  a  commiflion  of  bankrupt  awarded  againft 
hiniy  unlefs  at  the  petition  of  fome  one  creditor,  to  whom 
he  owes  lOoA;  or  of  two^  to  whom  he  is  indebted  150/.;  or 
of  morei  to  whom  all  together  he  is  indebted  aoo/.  For  the 
law  does  not  look  upon  perfons,  whofe  debts  amount  to  lefs> 
to  be  traders  confiderable  enough,  either  to  enjoy  the  benefit 
of  the  ftatute  them felves,  or  to  entitle  the  creditors,  for  the 
benefit  of  public  commerce,  tq  demand  tlie  diftribution  of 
their  eficAs. 

[  47()  ]      In  the  interpretation  of  thefe  fevcral  ftatutes,  it  hath  been 

held,  that  buying  only,  or  felling  only,  will  not  qualify  a 

man  to  be  a  bankrupt  \  but  it  muft  be-both  buying  and  ftll- 

ing,  and  alfo  getting  a  livelyhood  by  it.     As,  by  exercifing 

•  the  calling  of  a  merchant,  a  grocer,  a  mercer,  or  in  one 

general  word,  a  chapman^  who  is  one  that  buys  and  fells  any 

thing.      But  no  handicraft  occupation  (where  nothing  16 

bought  and  fold,  and  where  therefore  an  extenfive  credit,  for 

.  the  {lock  in  trade,  is  not  necefiary  to  be  had)  will  make  a  man 

a  regular  bankrupt;  as  that  of  s^hufbandman)  a  gardener,  an4 

the  like,  who  are  paid  for  their  work  and  labour  \  '  Alfo  aq 

inn-keeper  cannot,  as  fuch,  be  a  bankrupt'(5) :  for  his  gain  or 

livelyhood  does  not  arife  from  buying  and  felling  in  the  way 

of  merchandize,  but  greatly  from  the  ufe  of  his  rooms  and 

furniture,  his  attendance  and  the  like  :    and  though  he  may 

buy  corn  and  vifiuals,  to  fell  again  at  a  profit,  yet  that  no 

more  makes  him  a  trader,  than  a  fchoolmafter  or  other  perfon 

'  13,  that  keeps  a  boarding  houfe,  and  makes  confiderable  gain^ 

p  §  23.  r  Cro,  Car.  54^.    Skinn.  291. 

^  Cro.  Car.  31. 

• 

(5)  An  inn-keeper  may  be  a  bankrupt,  if  he  fell  liquor  out  of 
his  houfe  to  all  petfons  who  fend  for  it,  however  inconfiderable  the 
quantity,  or  fmall  his  profit,  i  T,R.  517.  And  by  this  fpeciesof 
dealing,  it  is  probable  that  all  inn-keepers  are  now  traders,  ai;d 
liable  to  be  made  bankrupts. 

^1 


Ch.  31. 


^Things. 
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by  buying  and  felling  what  he  fpends  in  the  houfe ;  and  fuch 
z  one  is  clearly  not  within  the  ftatutes  '•  But  where  pcrfons 
buy  goods,  and  make  them  up  into  (aleable  commodities,  as 
flioe-makers,  fmiths,  and  the  like ;  here,  though  part  of  th« 
gain  is  by  bodily  labour,  and  not  by  buying  and  felling,  yet 
they  are  within  the  ftatutes  of  bankrupts  * :  for  the  labour  is 
only  in  melioration  of  the  commodity,  and  rendering  it  more 
fit  for  fale. 


/ 


One  fingle  a£l  of  buying  and  felling  will  not  make  a  man 
*a  trader ;  but  a  repeated  praftice,  and  profit  by  it.  Buying 
and  felling  bank-ftock,  or  other  government  fccuritics,  will 
not  make  a  man  a  bankrupt ;  they  not  being  goods,  wares, 
or  merchandize,  within  the  intent  of  the  ftatute,  by  which 
a  profit  may  be  fairly  made^  JSTeither  will  buying  and  felling 
under  particular  reftraints,  or  for  particular  purpofes ;  is  if 
a  commiffioner  of  the  navy  ufes  to  buy  viSruals  for  the  fleet,  [  477  3 
und  difpofe  of  the  furplus  and  refufe,  he  is  not  thereby  made 
»  trader  within  the  ftatutes  '^.  An  infant,  though  a  trader^ 
cannot  be  made  a  bankrupt ;  for  an  infant  can  owe  nothing  . 
but  for  neceffaries;  and  the  ftatutes  of  bankruptcy  create  no 
licw  debts,  but  only  give  a  fpeedicr  and  more  efFeSual  re- 
jfticdj  for  recovering  fuch  as  were  before  due :  and  no  perfon 
can  be  made  a  bankrupt  for  debts,  which  he  is  not  liable  at 
law  to  pay  ^«  But  a  feme  covert  in  London,  being  a  fole 
grader  according  to  the  quftom,  is  liable  to  a  commifaon  of 
|)ankj:upt  ^  (6). 

f  Slcinn.  tp2.     3  Mod,  3)0. 
'  Cro.  Car.  31.     Sklnn.  292* 
•  2  P.  Wm«.  30S. 
^  1  Sallc  xio.    Skiori.  292. 


'  Lord  Rayqi.  44 1.   ' 
y  La  Tity,  PhUijfs,   M.  6  Geo.  III. 
B.  R. 


^  ■■■ 


(6)  But  if  a  fingle  woman  carries  On  a  trade  and  commits  an 
a£t  of  bankruptcy » (he  cannot  after  marriage  be  made  a  bankrupt. 
Cookft  40*  Where  a  married  woman  lives  apart  from  her  hufband, 
under  articles  of  feparation,  with  a.feparate  maintenance,  as  {he  is 
competent  to  contrafi^  and  liable  to  be  fued  and  taken  in  execution 
for  her  debts  as  ^femefole^  if  (he  becomes  a  trader,  it  is  reafonable, 
and  agreeable  to  principles,  that  fhe  (hould  be  fubje^t  tq  the  bank- 
rupt laws*    Cwh^  30.  3d  £d. 

O  o  4  -a.  Hayinq 
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2.  HatiKG  thus  con(idercd>  who  tnzjf  and  who  txaj 
not  be  made  a  bankrupt,  we  are  to  inquire^  fecondly,  hj 
what  a^s  a  man  may  become  a  bankrupt.  A  bankrupt  is  a 
f <  trader,  who  fecretes  hlmfelf,  or  does  certain  other  aAs» 
**  tending  to  defraud  his  creditors."  We  have  hitherto  been 
employed  in  explaining  the  former  part  of  this  defcription, 
^*  a  trader  i"  let.  us  now  attend  to  the  latter,  <*  Vho^fecretcs 
^<  himfelfi  or  does  certain  other  a£ts  tending  to  defraud  his 
^*  creditors.**  And,  in  general,  whenever  fuch  a  trader,  as 
IS  before  defcribed,  hath  endeavoured  to* avoid  his  creditors^ 
or  evade  their  juft  demands,  this  hath  been  declared  by  the 
legiflature  to  be  an  a£l  of  bankruptcy,  upon  which  a  com- 
inif&on  may  hti  fued  out.  For  in  this  extrajudicial  method 
of  proceeding,  which  is  allowed  merely  for  the  benefit  of 
commerce,  the  law  is  extremely  watchful  to  detetl  a  man, 
v^hofe  circumftances  are  declining,  in  the  firft  inftance,  or 
at  leaft  as  early  as  poffible :  that  the  creditors  may  receive  as 
]arge  a  proportion  of  their  debts  as  may  be ;  and  that  a  man 
may  not  go  on  wantonly  wading  his  fubftance,  and  then 
claim  the  benefit  of  the  (latutes,  when  he  has  nothing  left  to 
diftribute. 

To  learn  what  the  particular  a£ls  of  bankruptcy  arc, 
which  render  a  man  a  bankrupt,  we  muft  confult.the  feveral 
ftatutes,  and  the  refoiutions  formed  by  the  courts  thereon, 
r  /J78  ]  Among  thefc  may  therefore  be  Reckoned,  1.  Departing  from 
the  realm,  whereby  a  man  withdraws  himfelf  from  the  jurif- 
di£iion  and  coercion  of  the  law,  with  intent  to  defraud  his 
creditors  '  (7).  2*  Departing  from  his  own  houfe,  with  intent 

*  Scat.  13  Eliz.  c.  7* 

(7)  The  ilatute  i  Jac.  I-  c.  15.  declares,  that  departing  from 
the  realm,  departing  from  the  dwelling  houfe,  keeping  houfe,  &c. 
#*  to  the  intent  or  tuhenby  his  creditors  may  be  defeated  or  delayed'* 
payment  of  their  debts,  are  ad^a  of  bankruptcy.  The  court  of 
king's  bench  have  lately  coadrued  or  *tuhe\rehy  to  fignify  andwhere- 
fy.  So  to  conilitute  an  a£i  of  bankruptcy  the  trader  muii  dtfart 
fromy  or  iecp^  his  houfe  with  an  intent  to  delay  payment,  and  during 
his  abfence  a  creditor  muft  be  delayed.  Foiv/er  v.  Paget f  7  7*.  R* 
51^.  S  ^'  ^  ST 5*  The  former  conftru6iioD,  via.  that,  if  a  cre- 
ditor 
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to  fecrete  himfelf,  and  avoid  hl$  creditors  ^  3.  Keeping 
ia  his  own  houfe^  privately,  fo  as  not  to  be  fecn  or  fpokcn 
with  by  his  creditors,  except  for  juft  and  neceflary  caufc; 
which  is  lilcewife  conftrued  to  be  an  intention  to  defraud  his 
creditors,  by  avoiding  the  procefs  of  the  law^  (8).  4.  Procuring 
or  fuffering  hiipfclf  willingly  to  be  arrcfted,  or  outlawed,  or 
imprifoned,  without  juft  and  lawful  caufe ;  which  is  like- 
wife  deemed  an  attempt  to  defraud  his  creditors  *.  5.  Pro- 
curing his  money,  goods,  chattels,  and  efFcr£bs  to  be  attached 
or  fequeftered  by  any  legal  procefs ;  which  is  another  plain 
and  diteSt  endeavour  to  dif<rppoint  his  creditors  of  their  (ecu* 
ritJf  ^  (9).  6.  Making  any  fraudulent  conveyance  to  a  friend, or 

•  Stat.  I  Jtc.  I.  c.  15.  «  S:at.  l  Jac,  I.  c.  15. 

*  I^.  13  Eli*,  c.  7.  ^  Ibid. 

% 

ditor  was  denied  payment  whilft  a  merchant  had  left  his  houfe 
though  with  no  intent  to  delay  payment,  the  merchant  became  a 
bankrupt,  could  never  be  the  intention  of  the  legpflature* 

(8)  A  denial  that  the  trader  is  at  home,  when  in  fa6l  he  is, 
by  hts  order  or  approbation,  to  a  creditor  or  his  fervant,  who  comes 
to  demand  payment  of  a  debt,  is  prima  facie^  and  is  generally  ad- 
mitted, evidence  of  this  aft  of  bankruptcy  5  .yet  if  the  denial  were 
made  not  to  delay  payment,  but  for  fome  other  caufe,  as  ficknefs, 
-company,  bufinefs,  or  the  unfeafonablenefs  of  the  hour,  it  ^oes  not 

amount  to  an  a6t  of  bankruptcy.  All  the  a£is  of  bankruptcy  be- 
ing voluntary  ad^s  in  the  bankrupt,  except  lying  in  prifon  for  two 
months,  or  negle6ling  to  make  fatisfa6lion  within  the  fame  time 
after  fcrvice  of  legal  procefs,  where  the  trader  has  privilege  of 
parliament,  which  zIBtA  of  bankruptcy  may  be  compulfory  and  ux^ 
avoidable ;  the  confequence  is,  that  moft  bankruptcies  are  previ- 
oufly  concerted  by  the  trader  and  fome  of  bis  creditors :  yet  it  is 
held,  if  any  creditor,  who  has  concerted  the  banknipty  with  the 
trader,  comes  or  fends  for  payment,  and  a  denial  is  made,  this  is 
not  an  ad  of  bankruptcy  ;  for  the  trader  cannot  be  faid  to  keep 
houfe  to  delay  a  creditor,  who  fends  not  for  payment,  but  for  rc- 
fufal  of  payment.  But  if  any  other  creditor,  who  is  not  pri^y  to 
this  agreement  and  deiign,  fends  for  payment,  and  %  denial  is  made| 
this  is  a  complete  zidi  of  bankruptcy.     Cooke^  93. 

(9)  A  fraudulent  judgment  and  execution,  though  void  agamft 
^pxditors,  do  not  conilitute  an  a^^  of  bankruptcy  \  the  words  in  the 

fiatutc 
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Ibcret  tru  Aeei  of  his  landsy  tenements,  goodsj  or  chattels  i 
ivhich  i$  an  a  A  of  the  fame  fufpicious  nature  with  the  laft*(  i  o), 
7*  Pirocuring  any  proceAion,  not  being  himfelf  privileged  bj 
parliament)  in  order  to  fcreen  his  perfon  from  arrefts;  which 
^Ifo  is  an  endeavour  to  elude  the  juftics  of  the  law  ^  8.  £n- 
«leavouring  or  defiring,  by  any  petition  to  the  king»  or  bill 
exhibited  in  any  pf  the  king^s  courts  againft  any  creditors,  to 
compel  them  to  take  lefs  than  their  juft  debts;  or  to  proem- 
ftinate  the  time  of  payment,  originally  contra£led  for }  which 
;ire  an  acknowlegement  of  either  his  poverty  or  his  knavery  K 
9*  Lying  in  prifon  for  two  months,  or  more,  upon  arreftor 
pther  detention  for  debt,  without  finding  bail,  in  order  to 
obtain  hi^  liberty  '^(  r  i }.    for  the  inability  to  procure  bail,  ar« 

*  StA  I  Jac.  I.  c.  15.  *  Scat.  %i  Jac.  I*  c*  i^. 

f  Uid.  11  J<c.  I.  c  i^  ^  i^. 


ftatute  I  Jac.  I,  c.  15*  fignify  the  peculiar  manner  of  carrying  on 
fuits  in  London  and  fome  other  places.     Co^iuf,  427. 

(10)  A  fraudulent  conveyance  or  fale  of  goods  by  a  trader,  it 
frot  an  ad  of  bankruptcy,  unlcfs  it  is  by  deed.  4  Burr.  2478.  A 
grant  or  aflignnaent  of  all  a  trader's  property  is  an  a6l  of  bank- 
xuptcy..  Doug.  282.  And  even  an  afiignment  by  a  trader  of  all  Ins 
property  in  truil  for  his  creditors,  is  an  a6k  of  bankruptcy ;  uniefs 
they  all  concur,  being  contrary  to  the  policy  of  the  banl^rupt  law^ 
But  the  creditors  who  are  parties,  or  afTenttng  to  fuch  an  afiignment^ 
cannot  avail  themfelves  of  it,  and  cAablini  it  as  an  a6l  of  bankrupt* 
cy.  Cooke f  108.  zT.R.  594.  A  conveyance  by  deed  of  part  of  the 
eiTe£lS|  if  made  in  contemplation  of  bankruptcy,  is  alfo  an  ad  of 
bankruptcy.  Doug.  86.  But  where  there  is  a  conveyance  without 
deed,  or  a  paymeut  of  money,  or  any  preference  is  given,  although 
to  a  bottdjide  and  meritorious  creditor,  upon  the  eve  and  cxpeda- 
tion  of  bankruptcy,  this  is  a  fraud  agaipil  the  bankrupt  laws,  and 
may  after  bankruptcy  be  avoided  by  the  aflignees,  for  the  benefit 
«if  the  creditors  in  general.    Cowp.  127.  629. 

Yet  if  fuch  a  preference  to  a  particuhir  creditor  be  not  given  vo* 
luniarily,  but  from  an  apprehenlion  of  legal  procefs,  it  is  not  firau. 
dulent,  and  cannot  afterwards  be  vacated,    i  T.  i?.  155. 

(11)  In  this  cafe  the  ad  of  bankruptcy  rehtts  back  to  the  daj 
vpon  which  the  arreft  is  made.   2  7*.  R*  143.    And  the  legal  coiv 

fequencea 
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gues  a  (Irong  deficiency  in  his  credit,  owing  either  to  his  fu£p 

peeled  poverty,or  ill  chara£ter;  and  his  negle  A  to  doit,  if  able, 

can  arife  only  from  a  frapdulent  intention;  in  cither  of  which 

cafes  it  is  high  time  for  his  creditors  to  look  to  themfclves, 

and  compel  a  diftribution  of  his  efFefls.     10.  Efcaping  from  [  479  1 

prifon  after  an  arrcit  for  a  juft  debt  of  ico/.  or  upwards^ 

For  no  man  x^ould  break  prifon  that  was  able  and  defirous 

to  procure  hull ;  which  brings  it  within  the  reafon  of  the  laft 

cafe.     1 1.  Negleding  to  make  fatisfaftion  for  any  juddebt 

to  the  amount  of  100/.  within  two  months  after  fervice  of 

legal  proct'fs  for  fuch  debt,  upon  any  trader  having  privilege 

of  parliament  "^  (12), 

These  are  the  ftveral  afts  of  bankruptcy,  cxprcfsly  de- 
nned by  the  ftatutes  relating  to  this  title :  which  being  fo 
numerous,  and  the  whole  law  of  bankrupts  being  an  innor 
yation  on  the  common  law,  our  courts  of  juftice  have  been 
fender  of  extending  or  multiplying  a£ls  of  bankruptcy  by 

'  Stat.  21  Jac.  I.  c.  19.  ^  StaU  4  Geo.  III.  c.  33* 

■  ■■»^  ■  ■■...        ■      I.  .      ■  ■■■■■i^ 

fcquences  will  be  the  fame  as  if  the  trader  had  committed  any  other 
a6l  of  bankruptcy  on  that  day.  But  if  a  trader  upon  being  arrcftcd, 
puts  in  bail,  and  afterwards  furrenders  himfelf  In  difcharge  of  his 
bail,  and  lies  two  months  in  prifon,  the  a£^  of  bankruptcy  ia  cgm- 
mitted  on  the  day  of  the  furrcnder.     Buli,  M  P.  38. 

( 1 2  }  A  member  of  either  houfe  of  parliament,  who  engages  In 
trade,  is  fubjeft  to  the  bankrupt  laws,  if  he  commits  any  a<St  of 
bankruptcy  ;  but  as  the  a£^  of  bankruptcy  by  an  arreft  is  the  only 
one  which  other  traders  can  be  compelled  to  commit,  in  order,  there- 
fore, to  compel  merchants  having  privilege  of  parliament  either  to 
difcharge  their  debts,  or  to  yield  up  their  property  to  be  equally  dif- 
tributed  among^  their  creditors,  the  4  Geo.  IIL  c  33.  cnadb, 
that  if  any  creditor  or  creditors,  whofe  debt  or  debts  would  enable 
them  to  be  petitioning  creditors,  (hall  ferve  any  fuch  merchant  with 
procefs  fued  out  as  defcribed  by  the  ftatute,  he  (hall  be  declared  a 
banknipt,  unlefs  within  two  months  he  compounds  or  pays  the 
debt,  or  enters  into  a  bond  with  two  fureties,  to  be  approved  of 
by  a  judge  of  the  court,  to  pay  the  fum  recovered  in  the  a6Uon  with 
pofts. 

any 
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any  conftruAion,  or  implication  (13).  And  therefore  Cr 
John  Holt  held',  that  a  man's  removing  his  goods  priYatelj 
to  prevent  their  being  feized  in  execution,  was  no  z€t  of  bank- 
nxptcf.  For  the  ftatutes  mention  only  fraudulent  gifts  to 
third  perfons,  and  procuring  them  to  be  feized  by  ftiaoi 
^rocefs  in  order  to  defraud  creditors :  but  this,  though  a 
palpable  frauds  yet  falling  within  neither  of  thofe  cafes» 
cannot  be  adjudged  an  ad:  of  bankruptcy.  So  alfo  it  has 
been  determined  exprefsly,  that  a  banker's  (topping  cur  re- 
fufing  payment  is  no  a£l  of  bankruptcy  ;  for  it  is  not  within 
the  defcription  of  any  of. the  ftatutes,  and  there  may  be  good 
reafons  for  his  fo  doing,  as  fufpicion  of  forgery,  and  the 
like  :  and  if,  in  confequence  of  fuch  refufal,  he  is  arrefted^ 
and  puts  in  bail,  dill  it  is  no  a£l  of  bankruptcy  °* :  but  if  he 
goes  to  prifon,  and  lies  there  two  months^  then,  and  not 
before,  he  is  become  a  bankrupt  (14). 

We  have  fcen  who  may  be  a  bankrupt^  and  what  a£is  will 
make  him  fo :  let  us  next  conGder, 

*  Lord  Raym.  715.  "7  Mod.  139. 

(13)  There  is  one  si&  of  banlpuptcy  befides  thofe  enumerated 
above  by  the  learned  Conunentator,  viz :  If  any  bankrupt  (hall  give 
or  fecure  to  the  perfon  who  has  fued  out  a  commiffion,  more  m 
the  pound  than  the  other  creditors  can  receive,  that  commiflioiL 
fhall  be  fuperfeded,  and  this  alone  (hall  be  ao  aft  of  bankruptcy  to 
fupport  another  commlilion.  5  Geo»  II.  c.  30.  /•  24.  And  if  a 
trader  gives  a  fatisfa^Ion  to  a  petitioning  creditor,  who  has  fued 
out  a  commiflion,  which  induces  him  not  to  profecute  it ;  this  it 
held  to  be  an  aft  of  bankruptcy  which  will  fupport  a  fecond  com- 
miilion.     Code,  120. 

( 14)  Bankruptcy  and  infolvency,  though  frequently  confounded 
-in  common  difcourfe,  yet  are  very  difTerefit  in  t^^e  cortfideration  of 
law.  Bankruptcy  can  happen  to  no  one  who  is  not  a  trader,  and 
every  trader,  by  committing  any  of  the  adU  already  enumerated^ 
may  be  a  bankrupt,  though  he  may  be  worth  one  hundred  thou* 
(and  pounds  after  the  payment  of  all  his  debts ;  and  if  a  trader  •r 
merchant  openly  appears  in  his  (hop  or  counting-houfe,  and  tells  his 
creditors,  I  cannot  pay  you,  or,  I  will  not  pay  you,  no  commiffioa 
can  be  fued  out  againfl  him  till  he  has  done  feme  aft  which  the  law 
^cxraminates  an  aft  of  bankruptcy^ 

3.  TW 


3.  The  proceedings  on  a  commiflion  of  bankrupt ;  fo  far 
aa  they  affed  the  bankrupt  himfelf.     And  thefe  depend  en- 
tirely on  the  feveral  (latutes  of  bankruptcy  ;  all  which  I  ihall  C  4^0  ^ 
cndearour  to  blend  togetheri  and  digeft  into  a  concife  metho* 
dical  order. 

AhDj  firft,  there  muft  be  a  petition  to  the  lord  chancellor 
by  one  creditor  to  the  amount  of  100 /•  or  by  two  to  the 
amount  of  150/.  or  by  three  or  more  to  the  amount  of 
aoo/. ;  which  debts  muft  be  proved  by  affidavit  ^{i^) :  npon 

"  Sue.  5  Geo.  II.  c.  30. 

(15)  The  petitioning  creditor's  debt  muft  be  a  legal  not  an 
equitable  demand,  and  confequently  the  aflignee  of  a  bond  cannot 
take  out  a  commiflion.  If  a  debt  is  due  from  a  partnerfliip,  it  will 
befufficient  to  fupporta  feparate  commiifion  agftinft  one  partner  only* 
The  petitioning  creditor's  debt  muft  be  contraded,  cither  before 
the  bankrupt  began,  or  before  be  left  off,  trade.  If  a  note  or  btQ 
•  18  drawn  before  the  zB,  of  bankruptcy,  but  indorfed  without  fraud 
afterwards,  the  indorfee  has  the  fame  right  to  petition  for  and  to 
prove  it  under  the  commiflion  as  the  onginal  payee.  The  holders 
of  bonds,  hills^  notes,  and  other  fecurities  for  the  payment  of  mo« 
&ey»  or  in  confideraticn  of  goods  fold  upon  credit,  may  petition  for 
a  commiflion,  before  fuch  fecurities  are  due,  by  the  5  Geo.  II.  c,  30* 
y.  22.  It  is  neceflary  to  fupport  a  commiflion  and  the  proceedings 
under  it,  that  the  petitioning  creditor's  debt  fliould  have  exiiled 
prior  to  any  aft  of  bankruptcy  proved.     See  Coohy  cL  ii. 

But  if  the  petitioning  creditor  has  a  debt  due  to  him  lefs  than 
200/.  at  the  time  of  the  act  of  bankruptcy,  and  has  a  note  indorfed 
to  him  afterwards,  but  due  before  the  bankruptcy,  making  up  moi« 
than  100/.  this  will  be  fufiicient.     7  T.  R.  49S. 

A  debt  by  fimple  con t raft  of  more  tlian  fix  years*  ftanding  k 
fufficicnt  to  fupport  a  commiflion  of  bankruptcy.  5  JBurr.  2630. 
It  was  held  that  an  execution  was  a  fatisfaftion  of  the  debt,  and 
that  a  creditor  could  not  fuc  out  a  commiflion  after  he  had  taken 
his  debtor  in  iexecuticu  ;  but  the  contrary  was  determined  by  lord 
Lougliborough  ex  parte  Cohen,  Feb.  24,  1798.  The  bankrupt  io 
that  cafe  was  in  execution  by  the  petitioning  creditor,  when  the 
commiflion  was  fealcd.  Indeed  this  might  be  the  only  mode  by 
which  a  creditor  could  reach  the  debtor's  property.  If  any  other 
creditor  has  the  bankrupt  in  execution  before  the  fuing  out  of  the 
coQumi&ODy  if  he  is  difcharged  by  hi^  certiiicatef  or  the  creditor 

difchargcf 
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which  he  grants  a  commlUSon  to  fach  difcreet  j>erfoQ5  as  to 
him  (halLieem  good,  who  are  then  (tiled  commiiEoners  of 
bankrupt  \  The  petitioners,  to  prerent  malicioas  applica* 
tions,  mud  be  bound  in  a  fecurity  of  aooA  to  ms^e  the 
party  amends  in  cafe  they  do  not  prove  him  a  bankrupt  (i6)* 
And  if  an  the  other  hand  they  receive  any  money  or  cfieQs 
from  the  bankrupt,  as  a  recompence  for  fuing  out  the  com^ 
million^  fo  as  to  receive  more  than  their  ratable  dividends  of 
the  bankrupt's  eftate,  they  forfeit  not  only  what  they  Ihall  have 
fo  received,  but  their  whole  debt.  Thefe  proviCons  are 
made  as  well  to  fecure  perfons  in  good  credit  from  being 
damnified  by  malicious  petitions,  as  to -prevent  knaviih  com* 
binations  between  the  creditors  and  bankrupt,-  in  order  to  ob>» 

«*  3  Stat.  14  £1**.  c.  7. 


difchargcs  him,  the  creditor  may  prove  his  debt  under  the  com* 
miffion^  but  if  the  cre'ciitor,  after  the  fuing  out  of  the  commiflioof 
takes  the  bankrupt  in  execution,  he  cannot  afterwards  refort  to  tht 
commiflion,  but  he  is  bound  by  his  eledion.     Cooke  i6o« 

•  ( 16)  When  a  creditor  intends  to  take  out  a  commiflion,  he  mud 
siake  an  affidavit  of  his  debt,  and  execute  a  bond  to  the  great  feal 
(this  is  called  Jlriking  a  docket)  ;  and  if  he  does  not  get  the 
commiflion  fealed  within  four  days,  exclufivc  of  the  day  upoi^ 
which  the  docket  is  Uruck,  any  other  creditor  may  fue  out  th« 
commiflion.  CookCf  cL  i.  By  a  late  order  of  lord  chancellor 
Loughborough,  if  the  commifllen  is  to  be  executed  in  London,  k 
ftiall  be  fuperfedable  for  want  of  profecution  at  the  expiration  of 
fourteen  days  after  the  date  thereof;  and  if  it  is  to  be  executed  m 
the  country,  at  the  expiration  «f  twenty-eight  days  after  the  date 
thereof;  and  the  firfl  application  by  any  folicitor  on  the  day  after 
the  time  limited  for  a  fuperfedeas  and  a  new  (iommiflion  fhall  be  pre- 
ferred to  that  of  the  folicitor  who  fued  out  the  fuperfedable  corn* 
iniflion.    4  Sro»  432. 

If  a  commiflion  of  bankrupt  is  fued  out  againft  any  perfon  taaHl* 
doufly  or  without  juft  caufe,  he  may  afterwards  petition  the  chan* 
cellor,  and  upon^a  reprefentation  of  the  circumftances  of  the  injury^ 
the  chancellor  may  order  a  fpecific  fum  to  be  paid  him  as  a  com- 
penfation  by  the  petitioning  creditor,  and  to  enable  him  to  recover 
It  may  aflign  the  bond  to  him  ;  and  the  chancellor's  affignment  Is 
concluQve  evidence  of  the  fraud  ^and  maUce  in  an  adion  atrlaw 

brought  upon  the  bond.     7  7*.  A.  2P0» 

15  tain 
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tain  the  benefit  of  a  commiflion.  When  the  commKnon  h 
awarded  and  iiTued,  the  commiflioners  are  to  meet^  at  their 
own  expence^  and  to  take  an  oath  for  the  due  execution  of  theit 
commiflion,  and  to  be  allowed  a  fum  not  exceeding  2ox.  per 
diem  each,  at  every  Gtting  (17).  And  no  commiflion  of  bank- 
rupt ihall  abate,  or  be  void,  upon  any  dcmife  of  the  crown  ^« 

When  the  commiiEoners  have  received  their  commiflion^ 
they  are  firft  to  receive  proof  of  the  perfon's  being  a  trader^ 
and  halving  committed  fome  zSt  of  bankruptcy  (18)}  and  then 

9  Stit.  5  Geo.  11.  c.  30. 

TTl     .       "  -  — 

(17)  The  three  commiflioners  wlio  attend  the  execution  of  a 
commiifion  are  allowed  zos»  each  for  every  meeting  in  that  com- 
mifiipn,  and  by  a  late  order  of  the  chancellor,  they  cannot  adjourn 
the  meeting  to  another  hour  on  the  fame  day,  fo  as  to  entitle  them- 
felves  to  a  frefh  fee.  They  are  allowed  alfo  20/.  each  for  every 
affignment  and  bargain  and  (ale  they  execute,  and  the  fame  for  fign« 
ing  a  certificate  for  a  fuperfedeas  and  the  certificate  of  the  bank- 
rupt's conformity. 

The  ftatute  only  allows  20/.  for  each  meeting,  but  as  the  com- 
miffioners  ufed  formerly  to  meet  merely  to  examine  a  deed,  or  the 
proceedings  upon  which  they  granted  a  certificate,  they  are  now 
allowed  to  take  diilind  fees  for  them,  although  they  fign  them  at  a 
meeting  held  for  the  proof  of  debts,  choice  of  aflignees,  or  any 
other  purpofe*  Thefe,  with  half  a  guinea,  if  a  commiflioner  ac- 
knowleges  the  bargain  and  fale  in  the  court  in  which  it  is  inrolled, 
are  all  the  fees  which  the  conuniflioners  either  in  London  er  the 
country  are  juflified  in  taking. 

(18)  The  firil  inquiry  is  the  amount  and  nature  of  the  petitioning 
creditor's  debt.  And  the  commiflioners  ought  not  to  admit  the  proof 
of  this  debt  upon  a  depofition  tranfinitted  to  them,  unlefs  the  peti- 
tioning creditor  lives  at  a  diftance,  or  a  fatisfadory  reafon  for 
his  non-attendance  is  af£gned  and  fwom  to  by  an  aifida>at. 
The  time  ought  to  be  fpecified  in  the  depofition  of  the  witnefs 
who  proves  the  a£l  of  bankruptcy ;  for,  upon  the  death  of  the 
witnefs  after  the  proceedings  are  recorded,  the  depofition  will 
be  evidence  in  any  court  of  juflice.  Doug.  244.  The  declara- 
tions of  the  party  before  he 'is  adjudged  a  bankrupt  are  evidence, 
but  they  are  not  alone  fufficient  to  prove  an  a6^  of  bankruptcy  ^ 
yet  if  bis  abfconding  or  keeping  houfe  ia  proved  by  other  evidence, 

his 


4^0  ne  Rights  Book  !!• 

to  declare  him  a  bankrupt,  if  prored  fo ;  and  to  give  notioe 
thereof  in  the  gazette,  and  at  the  fame  time  to  appoint  three 
meetings.  At  one  of  tbefe  meetings  an  ele£lion  muft  be  made 
of  afiignecS)  or  perfons  to  whom  the  bankrupt's  eftate  (hall 
be  afligned,  and  in  whom  it  (hall  be  yefted  for  the  benefit  of 
the  creditors ;  and  affignees  arc  to  be  chofen  by  the  major 
[^  481  ]  part,  in  value,  of  the  creditors  who  (hall  then  have  proved 
tlieir  debts ;  but  may  be  originally  appointed  by  the  commif- 
fionersi  and  afterwards  approved  or  reje£ledby  the  creditors  : 
but  no  creditor  ihall  be  admitted  to  vote  in  the  choice  of  a{^ 
fignees,  whofe  debt  on  the  balance  of  accounts  does  not 
amount  to  10/.  And  at  the  third  meeting,  at  fartheft,  which 
muft  be  on  the  forty-fecond  day  after  the  advertifement  in  the 
gazette,  (unlefs  the  time  be  enlarged  by  the  lord  chancel* 
lor  (19), )  the  bankrupt,  upon  notice  alfo  perfonally  ferved  upon 
him,  or  left  at  his  ufual  place  of  abode,  muft  furrender  himfelf 
perfonally  to  the  commiflioners ;  which  furrender  (if  volua- 
tary)  protefls  him  from  all  arrefts  till  his  final  examination 
is  paft :  and  he  muft  thenceforth  in  all  refpe£ls  conform  to 
the  dire£tions  of  the  ftatutes  of  bankruptcy;  or,  in  default  of 
either  furrender  or  conformity,  (hall  be  guilty  of  felony  with* 
out  benefit  of  clergy,  and  (ball  fuffer  death,  and  his  goodft 
and  eftate  (hall  be  diftributed  among  his  creditors^. 

'  4  Stat.  5  Geo.  IJ.  c.  30. 


his  declarations  will  be  admitted  to  (hew  his  reafons  for  it,  and  thus 
to  complete  the  evidence  of  the  aft  of  bankruptcy.  The  ad  of 
bankruptcy  maybe  committed  after  the  party  has  difcootinued  hiis 
trading.  Cooie,gi — 2.  Neither  the  trading  nor  a6i  of  bank* 
n^ptcy  can  be  proved  by  a  creditor. 

(19)  The  chancellor  may  order  the  time  to  be  enlarged  fifty  day^ 
to  be  computed  from  the  day  fixed  for  the  third  meeting ;  but  the 
order  muft  be  made  fix  days  before  that  day.  The  order  is  generally 
Viade  upon  a  petition  in  the  name  of  the  bankrupt,  and  upon  con* 
dition  that  he  furrenders  himfelf  on  the  day  appointed,  between 
the  hours  of  ten  and  one  in  the  morning.  This  order  is  never  dc- 
niedy  where  it  is  thought  necefiary  to  be  at  the  cxpence  of  making 
the  application. 
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In  cafe  the  bankrupt  abfconds,  or  is  likelf  to  run  away» 
between  the  time  of  the  cominillion  ifiucd,  and  the  laft  dajr 
of  furrender,  he  may  by  warrant  from  any  judge  or  juftice 
of  the  peace  be  apprehended  and  committed  to  the  county 
gaol,  in  order  to  be  forthcoming  to  the  commiflioners  |  Vhp 
are  alfo  empowered  immediately  to  grant  a  warrant  for  feif- 
ing  his  goods  and  papers  *'. 

When  the  biinkrupt  appears,  tlie  coihmillionets  are  to  ti^ 
amine  him  touching  all  matters  relating  to  his  trade  and 
eflFe£ts.  They  may  alfo  fummbn  before  them,  and  ekaminej 
the  bankriipf  s  wife  %  and  any  other  perfon  whatfoever^  as  to 
all  matters  relating  to  the  bankrupt's  afiairs;  And  in  cafe 
any  of  them  (hall  refufe  to  anfwer,  or  fliiill  not  arifwer  fully; 
to  any  lawful  queftion,  or  ihall  refufe  to  fubfbribe  fuch  theif 
examination,  the  commiflioners  may  commit  them  to  prifon 
without  bail,  till  they  fubmit  themfelves  and  make  and  (ign 
a  full  anfwer ;  the  commiflioners  fpecifying  in  their  warrant 
of  commitment  the  qucftion  fo  refufed  to  be  anfwered.  And 
any  gaoler^  permitting  fuch  perfon  to  efcape^  or  go  out  of 
prifon^  fliall  forfeit  500/.  to  the  creditors^^ 

*  *  ' 

The  bankrupt,  upon  this  exaniination,  is  bound  upon  pain  [  48^  3 
of  death  to  make  a  full  difcovery  of  all  his  eftate  and  efle£l^, 
as  well  in  expe£tancy  as  poffefliori,  and  how  he  has  difpofed 
of  the  faine ,  together  with  all  books  and  writings  relating 
thereto :  and  is  to  deliver  up  all  in  his  own  power  to  the  com^ 
niiflloners;  (except  the  neceflary  apparel  ofhimfelf,  hiswife^ 
and  his  children  \)  or,  in  cafe  he  conceals  of  embezzles  any 
efle&s  to  the  amount  of  20  /•  or  withholds  any  books  or  writ* 
ings  with  intent  to  defraud  his  creditors,  he  (hall  be  guilty  of 
felony  without  benefit  of  clergy ;  and  his  goods  and  eftates 
ihall  be  divided  among  bis  creditors  ^     And  unlefs  it  (hail 

»  Stat.  5  Geo.  11.  c.  30.  four  days,    are  puniihed  with  death  t 

^  Stat.  9,1  Jac.  I.  c.  19.  alfo  aH   who  conceal  the  ciTedts  of  a 

^.Stat.  5Geo.II«  c.30.  bankrupt,  er  fct  up  a  pretended  debt 

"  Ibid.    By  the  lawt  of  Naples  all  to  defraud   his  creditors.     (Mod.  Un. 

fraudulent  bankrupts,  particularly  fuch  Hift.  xxviii.  320.) 

as  do  not  futreoder  themftlrct  ititbin 

y©X-.II.  Vf  appear. 
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appear,  that  his  inability  to  pay  his  debts  arofe  from  feme 
<*afual  lofs,  he  may,  upon  convidion  by  indidmenc  of  fuch 
grofs  mifcondu£l  and  negligence,  be  fet  upon  the  pillory  for 
two  hours,  and  have  one  of  bis  ears  nailed  to  the  fame  and 
Cut  off' (20). 

After  the  time  allowed  to  the  bankrupt  for  fuch  difcorerf 
is  expired,  any  other  perfon  voluntarily  difcovering  any  part 
of  his  eftate,  before  unknown  to  the  aflignees,  (hall  be  enti- 
tied  to  Jive  per  cent,  out  of  the  effects  fo  difcovered,  and  fuch 
farther  reward  as  the  affignees  and  commiffioners  (hall  think 
proper.  And  any  trudee  wilfully  concealing  the  eftate  of 
any  bankrupt,  after  the  expiration  of  the  two  and  forty  day8» 
(ball  forfeit  100/.  and  double  the  value  of  the  eftate  con- 
eealedj  to  the  creditors  ^. 

Hitherto  every  thing  is  in  favour  of  the  creditors ;  and 
the  law  fcems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt \  but,  in  cafe  he  proves  honeft,  it  makes  him  full  amends 
for  all  this  rigour  and  feverity.  For  if  the  bankrupt  hath 
made  an  ingenuous  difcovery,  (of  thetruthandfafficiencjof 
which  there  remains  no  reafon  to  doubt,)  and  hath  conformed 
in  all  points  to  the  dire£lions  of  the  law ;  and  if,  in  confe- 
quence  thereof,  the  creditors,  or  four  parts  in  five  of  them 
in  number  and  value,  (but  none  of  them  creditors  for  Icfs 
than  20/.)  will  iign  a  certificate  to  that  purport;  the  com* 
[  483  J  miflioners  are  then  to  authenticate  fuch  certificate  under 
their  hands  and  feals  (21),  and  to  tranfmit  it  to  the  lord 

*  Sue.  II  Jac.  1.  c  19.  ^  Stat.  5  Geo.  It.  c.  30. 

(lo)  l^ere  are  inftances  of  can  virions  and  executions  of  bank- 
rupts for  not  furrendering,  and  for  concealment  of  their  effe As  | 
Crtefiy  208;  but  I  never  read  of  any  profecution  for^this  offence. 

(21}  The  GommifiioneTS  may  at  their  difcretion,  as  wdl  as  the 
creditors,  refufe  to  fign  the  certificate  \  but  after  it  is  figned  b]r 
the  commiflioners,  notice  is  to  be  given  in  the  Gazette  that  it  will 
be  allowed  by  the  chancellor,  unlefs  caufe  is  Aewn  to  the  contrlry 
within  twenty-one  days.  And  if  within  that  time  any  petidon  is 
prcfcnted  by  a  creditor  to  the  chancellor  for  that  purpofe,  the  al« 
lowance  is  ftayed  till  the  bankrupt  can  anfwer  the  allegatkms,  and 

the 
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chancellor:  and  Ke^  or  two  of  the  judges  whom  he  (hall  ap- 
point, on  oath  made  by  the  bankrupt  that  fuch  certificate  was 
obtained  without  fraud,  may  allow  the  fame  ;  or  difallow  it^ 
upon  caufe  (hewn  by  any  of  the  creditors  of  the  bankrupt  '• 

If  no  caufe  be  (hewn  to  the  contrary,  the  certificate  is  al- 
lowed of  conrfe ;  and  then  the  bankrupt  is  entitled  to  a  decent 
and  reafonable  allowance  out  of  his  efie&s,  for  his  future  fup« 
port  and  maintenance,  and  to  put  him  in  a  way  of  honeft  in* 
dnftry.  This  allowance  is  alfo  in  proportion  to  his  former 
good  behaviour,  in  the  early  difcovery  of  the  decline  of  his 
affairs,  and  thereby  giving  his  creditors  a  larger  dividend. 
For,  if  his  efieds  will  not  pay  one  half  of  his  debts,  or  ten 
(hillings  in  the  pound,  he  is  left  to  the  difcretion  of  the  com- 
miflioners  and  aflignees,  to  have  a  competent  fum  allowed 
him,  not  txcctding  three  per  cent  i  butif  they  pay  ten  (hillings 
in  the  pound,  he  is  to  be  iWomtii  Jive  per  cent.;  if  twelve  (hil- 
lings and  fix-pence,  then  /even  and  a  half  per  cetit.:  and  if 
fifteen  (hillings  in  the  pound,  then  the  bankrupt  (hall  be  al- 
lowed ten  per  cent.:  provided,  that  fuch  allowance  do  not  in 
the  firft  cafe  exceed  aoo/.  in  the  fecond  250/.  and  in  the 
third  300/.  ^ 

Besides  this  allowance,  he  has  alfo  an  indemnity  granted 
him,  of  being  free  and  difcharged  for  ever  from  all  debts 

'  Stat.  5  Geo*  II*  c*  30.  faim  on  the  fcon  of  compaffion  for  the 

Tf  Jbid*  By  the  Roman  law  of  eeflion,  if  maintenance  of  himfelf  and  family     Si 

the  debtor  acquired  any  confiderable  pro-  'pad  mjerieordioi  caufg  eijwrit  reliSlumf 

Perty  fubfeqoent  toibe  £;iving  up  of  his  futa  menfiruiim  tteJ  Mnnuum^  alimentomm 

allyit  was  liable  to  the  demaodi  of  bit  ere-  mmint^  rnn  oportet  propter  hoc  hoiut  eju' 

diton.  (Ff.  4.if  3,  4.)   But  this  did  not  iterMtovemiwdane  nte  emm  fraudandut  ^ 

eatend  to  fuch  allowance  as  was  left  to  Mlmuntis  eoitidwmt*  (1^.  /.  6*} 

the  chancellor  has  an  opportunity  of  confideringthe  validity  of  the 
ebje£lion»  If  the  number  of  creditors  is  lefs  than  five,  all  muft 
fign,  as  four -fifths  of  four  are  three  and  one-fifth  of  anoljier;  and 
wherever  there  is  a  fradion,  of  neceflity  a  whole  creditor  mud  fign. 
And  this  is  true  of  every  other  number  not  exadUy  divifible  by 
five ;  as  if  the  number  of  creditors  is  nineteen,  they  muft  all  fign 
but  three. 

P  p  Z  owing 
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owing  by  him  at  the  time  he  became  a  bankrupt;  even  though 
judgment  (hall  have  been  obtained  againft  him,  and  he  lies 
in  prifon  upon  execution  for  fuch  debts  \  and,  for  that  among 
other  purpofes,  all  proceedings  on  commiflions  of  bankrupt 
are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar 
againft  a£tions  to  be  commenced  on  this  account :  though, 
in  general,  the  produ£fcion  of  the  certificate  properly  allowed 
|[  484  ]  (hall  be  fufficient  evidence  of  all  previous  proceedings*  (22). 
Thus  the  bankrupt  becomes  a  clear  man  again ;  and,  by  the 
aOiftatice  of  his  allowance  and  his  own  induftry,  may  become 
a  ufeful  member  of  the  commonwealth :  which  is  the  rather 
to  be  expeded,  as  he  cannot  be  entitled  to  thefe  benefits,  un- 
lefs  his  failures  have  been  owing  to  misfortunes,  rather  thaa 
to  mifcondu^l  and  extravagance (23). 

«  Stat.  5  Geo,  II.  c.  30. 

(22)  That  is,  {a  an  adion  brought  againil  the  bankrupt  for  a 
debt  due  before  the  baiikrUptcy»  unlefs  the  plaintiff  can  prove  a 
concealment  by  the  bankrupt  to  the  amount  of  loA,  or  that  the 
certificate  was  obtained  by  fraud.     5  Geo,  //.  r.  30.  f,  8. 

( 23 )  The  bankrupt  is  difcharged  by  liis  certificate  from  aU  debts 
which  could  have  been  proved  under  the  commiilion,  but  he  is  dill 
liable  co  make  a  reparation  in  damages  for  all  torts  or  injuries  done 
by  him  before  the  bankruptcy ;  for  thefe  could  not  be  proved,  as 
the  extent  of  the  damages  muft  be  afcertained  by  a  jury.  Henc* 
alfo  he  is  not  difcharged  from  any  breach  of  covenant ;  and  even 
where  he  covenants  for  payment  of  rent,  although  the  Icafe  and 
premifcs  are  difpofcd  of  by  the  allignees  for  the  benefit  df  the  cre- 

f        ditors,  the  bankrupt  flill  remains  liable  to  be  fued  by  the  landlord 
upon  his  covenant.  4  T'.  R*  94.     This  is  a  hard  cafe,  for  the  land- 
lord has  his  remedy  alfo  againft  the  tenant  in  poffcflion.  The  bank- 
rupt is  not  difcharged  from  any  contingent  de^ts,  where  the  contin- 
gency happens  after  the  bankruptcy  :  thefe  are  debts  which  origi- 
nate from  fomething  done  previous  to  the  bankruptcy,  but  whidi 
become  abfolutely  debts  at  fome  period  fubfcquent  to  it.   As  when 
one  man  is  furety  for  another,  the  principal  is  not  indebted  to  the 
furety  till  his  furety  (s  obliged  to  pay  the  debt  for  him.     There- 
fore if  this  does  not  happen  till  after  the  bankruptcy,  the  furety  can- 
not prove  his  debt  under  the  commiflion  |  and  of  confequence,  the 
bankrupt  is  not  difcharged  by  tlie  certificate.    But  it  is  determined 

that. 
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For  no  allowance  or  indemnity  (hall  be  given  te  a  bank- 
rupt, unlefs  his  certificate  be  figned  and  allowed,  as  before* 
mentioned  ;  and  alfo,  if  any  creditor  produces  a  fi£liriou$ 
debt,  and  the  bankrupt  does  not  make  difcovery  of  it>  but 
fuffers  the  fair  creditors  to  be  impofed  upon,  he  lofes  all  title 
to  thefe  advantages'.  Neither  can  he  claim  them^  if  he  has 
given  with  any  of  his  children  above  100/.  for  a  marriage 
portionj  unlefs  he  had  at  that  time  fufficient  left  to  pay  all 

*  Stat,  24  Geo.  II.  c,  57. 


that,  if  the  principal  gives  the  furety  an  abfolute  UQcoodltioDal  bond 
as  an  indemnity,  he  may  prove  it  under  the  coromif&on,  though  he 
has  never  heen  called  upon  to  pay  the  debt  of  the  principal.  2  T,  R, 
640.  Yet  in  fuch  a  cafe  it  mud  be  prefumed  that  the  furety  would 
be  retrained  from  receiving  under  the  dividend  more  than  he  had 
a6^ually  been  compelled  to  pay,  or  from  receiving  any  thing  at  all 
till  he  was  a^ually  damnified.  In  analogy  to  the  contingent  debts 
of  fureties,  I  conceive  two  cafes  have  lately  been  determined,  one 
in  the  common  pleas  upon  a  bill  of  exchange,  II,  Bh  Rep,  640 ; 
the  other  in  the  king's  bench  upon  a  promiHbry  note,  4  7*.  i{.7 14. 
In  each  cafe  the  payee  was  obliged  to  take  back  the  bill  or  note, 
a^d  to  pay  the  value  of  it  after  the  bankruptcy  of  the  drawer ; 
againfl  whom  he  afterwards  brought  an  a^lion,  who  pleaded  hjs 
bankruptcy  and  certificate  in  bar ;  but  the  courts  held  in  the  re« 
fpedlive  cafes,  that  the  bankrupt  was  not  difcharged  by  the  certi- 
ficate. But  in  both  thefe  cafes  it  may  be  colle^ed  from  the  re- 
ports, that  they  were  merely  accommodation  bills,  that  the  payees 
had  given  no  value  before  the  bankruptcy,  that  they  had  lent  their 
names  merely  as  fureties,  and  of  confequence,  that  the  bankrupt 
was  not  indebted  to  them  till  they  had  been  obliged  to  pay  the 
amount  of  thefe  bills.  But  a  holder  of  a  bill^  w]io  has  given  full 
value  for  it  before  the  bankruptcy  of  the  drawer  or  acceptor,  and 
is  obliged  to  take  It  back  after  his  bankruptcy,  may  prove  it  under 
the  commiflion;  a  debt  is  due  to  him  before  the  bankruptcy,  which 
is  not  affeded  or  diflurbed  by  the  fubfequent  affignment  and  re- 
aflignment  of  the  bill.  It  has  been  determined,  that  the  affign- 
ment  relates  to  the  oHginal  debt,  and  the  aifignee  ftands  in  his 
place.  Cooke f  25.  Hence  an  indorfee  without  notice,  after  the 
.ifluing  of  the  commiflion,  ought  to  be  admitted  to  proyCi  and  ha^e 
relief  under  tl^e  commifUqn.  ^ 

?P3  ^ 
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his  debts ;  or  tf  he  has  loft  at  any  one  time  5  £  or  in  the 
whole  looA  within  a  twelvemonth  before  he  became  bank. 
rupt,  by  any  manner  of  gaming  or  wagering  whatfoever  ;  or 
within  the  fame  time  has  loft  to  the  value  of  too/,  by  ftock«* 
jobbing.  Alfo  to  prevent  the  too  common  pra£lice  of  fire* 
quent  and  fraudulent  or  carelcfs  breaking,  a  mark  is  fet  upon 
fuch  as  have  been  once  cleared  by  a  commiffion  of  bankrupt,^ 
or  have  compounded  with  their  creditors,  or  have  been  deli- 
vered by  an  z£t  of  infolvency :  which  is  an  occafional  a£i» 
frequently  pafTed  by  the  legiflature:  whereby  all  perfons 
whatfoever,  who  are  either  in  too  law  a  way  of  dealing  to 
become  bankrupts^  or  not  being  in  a  mercantile  ftate  of  lifc^ 
are  not  included  within  the  laws  of  bankruptcy,  are  difcharged 
from  all  fuits  and  imprifonment,  upon  delivering  up  all  their 
eflate  and  effe£):s  to  their  creditors  upon  oath,  at  the  fefliona 
or  aflizes  i  in  which  cafe  their  perjury  or  fraud  is  ufually,  as 
in  cafe  of  bankrupts,  puniihed  with  death*  Perfons  who  have 
been  once  cleared  by  any  of  thefe  methods,  and  afterwards 
become  bankrupts  again,  unlefs  they  pay  full  fifteen  (hillings 
in  the  poundt  are  only  thereby  indemnified  as  to  the  confine*- 
ment  of  their  bodies ;  but  any  future  eftate  they  (hall  ac- 
quire remains  liable  to  their  creditors,  excepting  their  necef- 
C  4^5  ]  fary  appar&I,  houfehold  goods,  and  the  tools  and  implements 
of  their  trades  ^(24). 

Thus  much  for  the  proceedings  on  a  commiflion  of  bank- 
rupt, fo  far  as  they  afie£l  the  bankrupt  himfelf  perfonaUj* 
Let  us  next  confider, 

4.  How  fuch  proceedings  zffeO:  or  transfer  the  e/lat^  and 
froperty  of  t;he  bankrupt.  The  method  >»^hereby  a  fva/eftate^ 
in  lands,  tenements,  and  hereditaments,  may  be  transferred 
by  baukryptcy,  was  (hewn  under  its  proper  head  in  a  former 

^  StJt.  5  Geo^II.  4.  30. 


(34)  If  they  do  not  pay  fifteen  IhiUings  in  tlie  poun4  under  the 
fecond  commiffion,  the  fecond  certificate  is  no  bar  to  an  a^on  oc 
execution  agaiufl  th?ir  future  ^cdts.    5  T.  i?.  287^ 

ghaptcr^ 


Clu^i,  ^  Thikos.  4S5. 

chapters    At  prefent  therefore  we  are  only  to  confider  th^ 
transfer  of  things  perfmal  by  this  operation  of  law. 

Bt  virtue  of  the  ftatutcs  before- mentioned  "*  all  the  perfonal 
eftate  and  tStOi%  of  the  bankrupt  are  confidered  as  vefted^  by 
the  a£^  of  bankniptcy>  in  the  future  aflignees  of  his  commif- 
doners,  whether  they  be  goods  in  a£lual  poffejjiwy  or  debts* 
contrafis,  and  other  chofes  in  aBimi  and  the  commiiEoneTt 
by  their  warrant  may  caufe  any  houfe  or  tenement  of  tl|e 
bankrupt  to  be  broken  open,  in  order  to  enter  upon  and  feife 
the  fame.  And  when  the  aifignees  are  chofen  or  approved  by 
the  creditors^the  commiffioners  are  to  aiEgn  everything  over 
to  them;  and  the  property  of  every  part  of  the  eftate  is  there^ 
by  as  fully  vefted  in  them,  as  it  was  in  the  bankrupt  himfelfji 
and  they  have  the  fame  remedies  to  recover  it^  (aj)* 

The  property  vefted  in  the  aflignees  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  the  time  he  committed  the  firft 
a£l  of  bankruptcy,  or  that  has  been  vefted  in  him  (ince,  be- 
fore his  debts  are  fatisfied  or  agree4  for.  Therefore  it  is 
ufually  faid,  that  once  a  bankrupt,  and  always  a  bankrupt ; 
by  which  is  meant,  that  a  plain  dire£^  a£i  of  bankruptcy  once 
committed  cannot  be  purged,  or  explained  away,  by  any  fub^ 
fequent  condu£l,  as  a  dubious  equivocal  zOt,  may  be '  (2(S);  but 

'  pag.  2S5.  *  XI  Mod.  334. 

^  Stat.  J  Jac  I.  c.  15.     XX  Jac  1.  c.  19.  ^  Salk.  xio. 

(25)  And  it  hat  been  decided  after  much  ferious  airg^ment^ 
that  the  aSgnment  of  the  conmiiffioncrs.  conveys  the  bankrupt's 
perfonal  property  and  interefts,  which  are  out  of  the  l^ngdom  at  th^ 
^e  of  bankruptcy  and  affignment.    4  T.  R.  i^a. 

And  by  the  affignment  the  property  is  fo  cqmpletdy  vefted  ii| 
the  af^gneeSft  that  the  bankrupt  is  not  entitled  to  receive  from  1^ 
eftate  even  the  necefiary  fubiiftence  of  himielf  and£umly,but  by  the 
flavour an4>ndu]|genceoftbea£5gnees and qpeditors.  z  T.R.  i^j^ 

(26)  The  court  of  king's  bench  have  gone  £>  far  in  holding  that 
a  dear  uneqnivoctd  aft  of  bankruptcy  cannpt  be  :Viapcd  away  by 
any  fubfequent  conduft,  as  to  decide,  that  if  a  iperchant  is  denied  in 
a  looniing,  when  a  holder  6f  a  bill  comet  for  payment,  it  iaan  k^ 
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tbat,  if  a  commiiEon  is  afterwards  awarded^  the  commiiEoa 
and  the  property  of  the  alfignees  (hall  have  a  relation,  or  rc-f 
^  /^S6  ]  ferenqe,  back  to  the  firft  and  original  a&  of  bankruptcy  '• 
Infomuch  that  all  tranfadions  of  the  bankrupt  are  from  tbat 
time  abfolutely  null  and  void,  cither  with  regard  to  the  alieiKr 
ation  of  his  property,  or  the  receipt  of  hia  debts  from  fuch 
s^  are  privy  to  hi|  bankruptcy ;  for  they  are  no  longer  his 
property,  or  his  debts,  but  thofe  of  the  future  aflignees.  And, 
i&an  execution  be  fued  out,  but  not  ferved  and  executed  on  the 
bankrupt's  efief^s,  till  after  the  a£i  of  bankruptcy,  it  is  void 
as  againft  the  affignees.  But  the  king  is  not  bound  by  this 
ii£litiotts  relation,  nor  is  within  the  ftatutes  of  bankrupts^; 
|br  if,  after  the  z&  of  bankruptcy  committed  and  before  the 
{ifljgnment  of  his  effedls,  an  extent  iflues  for  the  debt  of  the 
crown,  the  goods  are  bound  therebyi(27).  InFrance  this  doc« 

f  4  Burr.  3lt«         ^   i  Atk.  261.         '  Viner«  Abr,  t.  creditor  and  baakr.  104* 

■        gi  ■  ■  ■■■  ■■  ■■■  ,    ,      .     ■        ^  .     ,    ,  ■        ■ 

revocable  a£l  of  bankruptcy,  even  though  he  (hould  p^y  the  bill 
in  the  courfe  of  that  day  >  before  it  could  be  protefted,  or  he  coul4 
ie  fued  upon  it.  2  T.  R.  59.  This  is  a  fevere  cafe ;  and  it  has 
rather  the  appearance  of  z  fetitio  principii  to  pronounce  it  an  une- 
quivocal ad  of  bankruptcy.  A  denial  is  not  of  itfelf  an  z€t  of 
bankruptcy)  but  only  evidence  of  one ;  vkc.  a  beginning  to  keep 
houfq  with  jii/^.  to  defraud  and  hinder  credit9r8;  and  where  a 
debtor  prevents  his  creditor  from  being  hindered  for  a  moment 
after  he  has  a  right  to  4emand  payment,  ought  we  not  in  candour 
and  jufticc  to  prcfumc  that  he  never  had  that  intent?  Indeed,  in 
luch  a  cafe  it  is  not  improbable  that  the  denial  was  merely  for  the 
puipo£q  pf  procuring  the  means  of  difcharging  the  debt, 

(27)  The  king  not  being  exprcfsly  named  in  the  bankrupt  fta- 
tutes, is  held  not  to  be  bound  by  them,  2  Str.  982;  and  therefore 
an  extent  will  bind  the  property  of  the  bankrupt,  if  it  is  ifTued  be- 
fore the  «£hial  a|BgnmeAt  of  the  coipmiiiioners ;  which  aifignment, 
by  qhaxiging  the  property,  defeats  the  fubfequ^nt  procefs  of  th^ 
erowii.  '  When  therefore  it  is  apprehended  the  bankrupt  is  in- 
debted! to  the  crown,  the 'commiffipiiers  execute  Hnmediately  a  pro^ 
vifional  affignmcnt,^  \>j.  which  means  tbe  qrown  will  be  entitled  to 
'   po  morQ  than  an  f  <jual  ihare  with  the  otter  creditors.    If  the  cxi 

tent  an4  fVc  afTi^nmeot  bear  date  on  the  fame  day|  the  exteojt  (h^ 
«prcfciTc4 'r<r^..i2<p.  126.  Gri^ 
*•-  *.k  4.  *.  f*.  •  i  r^- .  •-  '^'  ■"    ..*..*.'!  trine 
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trine  of  relation  is  carried  to  a  very  great  length ;  for  there 
every  a£l  of  a  merchant,  for  ten  days  precedent  to  the  a&  of 
bankruptcy,  is  prefumed  to  be  fraudulent,  and  is  therefore 
void  ^.  Sut  with  us  the  law  ftands  upon  a  more  reafonable 
footing :  for,  as  thefe  ads  of  bankruptcy  may  fometimes  be 
fecret  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade  to 
cany  this  notidn  to  it's  utmoft  lengcb,  it  is  provided  by  (la* 
t^te  19  Geo.  II.  c.  32.  that  no  money  paid  by  a  bankrupt  to 
9  bonajide  or  real  creditor,  in  a  courfe  of  trade,  even  after  aa 
a£l  of  bankruptcy  done,  (hall  be  liable  to  be  refunded  (28^ 
Nor,  byftatute  i  Jac.  I.  c.  15.  (hallanydebtor  of  abankrupt, 
t]iat  pays  him  his  debt,  witliout  knowing  of  his  bankruptcy^ 
be  liab}(^  tQ  account  for  it  ^gaiu(29}.   The  ii^iention  of  this  re« 

^  $p.  L.  b  29.  c.  1$. 

■Ill  ...  .I..  I     .        ■■■.■■...  ■      ,  I  I 

(28)  This  ftatute  extends  it's  protedlion  to  the  creditor  of  the 
bankrupt  in  two  inftances  only,  v/s.  when  he  has  received  pay- 
ment, without  notice  of  the  bankruptcy,  either  for  goods  foU,  or 
for  a  bill  of  excliange,  which  in  the  ufual  courfe  of  trade  the;  bank- 
rupt is  liable  to  pay.  And  it  has  been  determined,  that  a  creditor 
was  compellable  to  refund,  who  had  given  further  time  to  the  bank«» 
rupt  wheq  a  bill  became  due,  at  his  requefl,  and  upon  a  promife  tq 
pay  interell,  and  who  afterwards  received  the  amount  of  it  with 
intereft,  without  any  notice  that  the  debtor  had  committed  an  a£l 
of  bankruptcy;  for  the  court  held  this  to  be  the  payment  of  aloan« 
and  not  of  a  bill.  2  T.  R,  648.  So  alfo  a  creditor  has  been  obliged 
tb  refund  money  paid  by  a  trader,  after  a  fccret  a6i  of  bankruptcy, 
for  the  ^^rriage  of  goods.  5  7*.  i2.  197.  a  Hen.  'BL  334. 

(29)  If  a  debtor  pays  the  debt  to  a  trader,  with  the  knowledge 
of  an  adl  of  bankruptcy  committed  by  him,  if  afterwards  a  com- 
miifion  iflues,  he  may  be  compelled  to  pay  it  over  again  to  the  a£- 
fignees  ;  as  where  a  banker  pa^s  a  trader's  drafts,  after  knowledge 
of  an  a£l  of  bankruptcy.  2  T'.  i?.  1 13.  So  alfo  \i  a  debtor  pays 
money  to  a  trader  in  prifon,  who  continues  there  two  months,  he 
may  be  compelled  to  pay  it' over  again  to  his  aflignees.  This  is  a 
hard  cafe ;  but  the  ad  of  bankruptcy  relates  back  to  the  firft  day  ; 
and  the  debtor  is'  held  to  have  fufficient  notice  of  the  probable 
eonfequence  of  the  trader's  fituation.     2T*R.  141. 

-  But  he  will  not.be  liable  to  repay  it,  if  he  pays  it  after  a  judg- 
(nent  obtained  without  fraud*    a  7.  R,  482. 
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ktm  pQ^et  beipg  only  to  teach  fraudulent  tranfaAions,  zoA 
not  to  diftrefs  tlie  fair  trader. 

The  affignees  may  purfue  any  Ifgai  method  of  recoyeriag 
this  property  fo  vefted  in  them,  by  their  own  authority;  hot 
cannot  commence  a  fuit  in  equity^  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitratioiis 
without  the  confent  of  the  creditors,  or  the  major  part  of 
them  in  Talue  (30),  at  a  meeting  to  be  held  in  purfuance  of 
notice  in  the  gazette  K 

When  they  hare  got  in  all  the  effe£is  they  can  reafonaUy 
hope  for,  and  reduced  them  to  ready  money,  the  affignees 
muft,  after  four  and  within  twelve  months  after  the  commiC- 
fion  ifiued,  give  one  and  twenty  days  notice  to  the  creditors  of 
a  meeting  for  a  dividend  or  diftribution  (31);  at  which  time 
they  muft  produce  their  accounts,  and  verify  them  upon  oath^ 
if  required  (3  2).  And  then  the  commiffioners  fliall  dircd  a  di. 
vidend  to  be  made,  at  fo  much  in  the  pound,  to  all  creditors 
who  have  before  proved,  or  (hall  then  prove,  their  debts.  This 
dividend  muft  be  made  equally,  and  in  a  rateable  proportion,  to 
all  the  creditors,  according  to  the  quantity  of  their  debts;  not 
Regard  being  had  to  the  quality  of  tnem.    Mo^tgag^s  indeedji 

1  Stac  5  Geo.  II.  «.  30* 

(30)  In  an  meetings  of  creditors,  under  the  ftatute,  the  deter- 
aeiination  is  to  be  made  by  the  inajor  part  in  value ;  number  fccms 
never  to  be  regarded  bat  in  figging  the  certificate.  The  a^Egoec^ 
may  bring  a£^ions  at  law  without  confultin^  the  creditors. 

(31 )  The  notice  is  .to  be  given  by  an  advertifement  in  the  Lpa> 
don  Gazette. 

(  32  )  At  a  meeting  for  the  firit  dividend,  the  affignces^^M^.  feldo% 
required  by  the  commiflioners  or  creditors  to  verify  their  accounts 
upon  oathy  but  the  dividend  is  ordered  upon  their  ada^ffigm  that 
they  have  recovered  property  to  a  certain  amount  $  but  upoft 
making  a  final  dividend,  the  oath  of  the  afiigaees  ^^jsnot  be  dif* 
pcnfcd  with- 

4  £»C 
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for  which  the  creditor  has  a  real  fecurity  in  his  own  hands, 
are  entirely  fafe }  for  the  commillion  of  bankrupt  reaches  onlj 
the  equity  of  redemption  °>.  So  are  alfo  perfonal  debts,  where 
the  creditor  has  a  chattel  in  his  hands,  as  a  pledge  or  pawn 
for  the  payment,  or  has  taken  the  debtor's  lands  or  goods  ia 
execution  (33).     And,  upon  the  equity  of  the  ftatute  8  Aoq^ 

"  Fiooh.  Rep.  466. 


(  33  )  ^^^  ^  creditor  proves  his  debt,  he  dates  10  his  depofitum 
^ther  that  he  has  received  no  fecurity,  or  what  the  fecurity  is. 

If  he  has  a  fecurity  and  wlfhes  to  prove  and  receive  a  di< 
vidend,  he  muft  deliver  up  the  fecurity  for  the  benefit  of  the  ere* 
ditors,  unlefs  it  is  a  joint  fecurity  from  the  bankrupt  and  another 
perfon,  and  then  he  may  receive  a  dividend  upon  the  whole  due  at 
the  time  of  the  depofition,  and  may  have  recourfe  to  the  co-furetj 
beiides ;  provided  he  does  not  receive  more  than  20/.  in  the  pound 
for  the  whole  debt.     But  every  fecurity,  which  the  creditor  has  ia 
his  polTeiSon,  muft  be  exhibited  to  the  conuniffioners  when  he 
proves  his  debt.     If  a  creditor,  having  received  the  whole  of  his 
debt,  frt)m  a  furety  or  from  another  party  upon  a  bill  of  exchange^ 
ihould  afterwards  conceal  this  circumftance  and  take  a  dividend  uu* 
dera  bankrupt's  eftate,  it  would  be  a  fraud  which  I  am  fure  would 
be  punifhed,  as  it  ought  to  be,  in  the  moft  exemplary  manner.     I 
particularly  mention  this  from  having  had  occafion  to  obferve  the 
great  number  of  debts  proved  under  commiilions  of  bankrupt* 
where  there  were  folvent  parties,  who  from  the  nature  of  the  tranf* 
fk^ion  ought  to  have  been  firft  called  upon  to  difcharge  the  debt ; 
and  this  fraud  may  be  more  eafily  prafiifed,  from  the  commiffioners 
and  aflignees  having  no  opportunity  of  examining  thefe  creditors 
afterwards  upon  oath,  unlefs  a  fpecial  meeting  is  held  for  the  pur* 
pofe.     It  can  only  therefore  be  recommended  to  the  aflignees,  to 
inake  diligent  inquiry  into  the  conduft  of  thefe  creditors  with  le- 
gaid  to  fuch  debts,  and  when  they  difcover  fuch  a  fraud  to  be 
attempted  or  pradifed,  to  bring  the  offender  to  the  fhame  and 
punilhment  he  fo  juftly  deferves. 

If  a  creditor  proves  an  aggpregate  debt,  and  flates  more  than  one 
fecurity ;  for  inftance,  two  or  more  bills  or  notes ;  if  he  receives 
the  value  of  any  one  of  them  in  full,  fb  much  at  the  time  of  the 
dividend  muft  be  decfuded  from  the  amount  of  the  debt  proved. 
Coohf  195.  Where  a  creditor  has  a  mortgage  or  pledge,  which 
^(  tl^ial^s  infufficient  to  fatisfy  the  whole  of  his  debt,  he  may  applj 

to 
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c.  14.  (wbtch  direfls,  that^  upon  all  executions  ofgoods  being 
en  any  preniifes  demifed  to  a  tenant,  one  year's  rent  and  no 
more  (ball,  if  due,  be  paid  to  the  landlord),  it  hath  alfo  been 
htliiy  that  under  a  commiffion  of  bankrupt^  which  is  in  the  na* 
lure  of  a  ftatutc-execution,  the  landlord  fliall  be  allowed  his  ar« 
Tears  of  rent  to  the  fame  amount,  in  preference  to  other  err* 
diiors  (34)1  even  though  he  hath  neglefied  to  diftrain,  while  the 
goods  remained  on  thepremifes;  whichheisotherwife  entitled 
to  do  for  his  entire  rent,  be  the  quantum  what  it  may". 
t  48*  3  But,  othcn;i'ife,jud laments  and  recognizances, (both  which  aip 
<!ebts  of  record,  and  therefore  at  other  times  have  a  priority,) 
and  alfo  bonds  an(|  ol^igatioiia  by  AttA  or  fpecial  inftrument* 

■  (Atk.  103,  104. 

III!  ■       ^— ^»— f«^— — ^M  «  I      !■       Ill  ■■  ^— ^,—  II 

to  the  commiifippers,  and  if  they  fee  bo  objefkion  to  the  title  ot 
the  mortgjftge  they  may  order  it  to  be  fold,  and  that  the  produce 
Audi  be  applied  in  difcharge  of  the  expcnces  of  the  fale,  and  off 
the  mortgagee's  debt ;  and  if  there  be  a  deficiency,  the  mortgagee 
fiiall  be  permitted  to  prove  it  under  the  commiil^n.  Order  Marck 
«th,  1794- 

By  the  5  Geo.  IL  c*  30.  f.  29.  if  any  perfon  fhall  falfely  fwear 
that  a  fum  of  money  is  due  to  him  from  the  bankrupt,  cither 
where  nothing  is  due,  or  where  the  fum  is  more  than  is  really 
due,  he  fhall  fuffer  the  penalties  of  peijury,  and  fhall  alfo 
forfeit  double  the  fum  fo  fworn  to  be  due,  to  be  recovered  for  the 
benefit  of  the  creditors  under  the  commiffion.  And  lately,  for 
this  offence,  one  Walfh  was  fentenced  to  two  years  imprifonment, 
and  to  ftand  in  the  pillory  upon  the  conviction  for  the  perjury,  and 
afterwards  the  aflignecs  yndcr  the  commiflion  recovered  from  him 
by  an  adion  2283  /.  for  the  benefit  of  the  creditors.  See  the  prc^- 
cecdings  7  7*.  R.  458. 

(34)  Lord  Bathurft,  chancellor,  declared  exprefsly,  that  thif 
propbfition  in  the  Commentaries  was  erroneous,  and  decreed  that  a 
landlord,  if  he  has  not  availed  himfelf  of  his  right  to  diflrain,  has 
no  privilege  under  the  bankrupt  fbitutes,  but  mufl  come  in  fori 
tajfu  with  other  creditors  for  every  part  of  the  rent  due  to  him* 
Cooke  i  222. 

Yet  a  landlord  may  diftrain  for  all  the  rent-due,  even  after  a  pro- 

vifional  or  abfolute  affignment,  while  the  goods  COjitinue  upon  th^ 

premifes.     i  Atjk*  103* 
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(which  are  calltd  debts  by  fpecialty,  and  are  ufually  tlie  next 
ia  order,}  thefe  are  all  put  on  a  level  with  debts  by  mere  fimple 
contrad^,  and  all  paid  pari  pajfn''*  Nay^  fo  far  is  this  matter 
carried,  that,  by  the  exprefs  proTifion  of  (he  ftatutes',  debts 
not  due  at  the  time  of  the  dividend  made,  as  bonds  of  noted  of 
hand  payable  at  a  future  day  certain,  (hall  be  pfoved  and  pai4- 
equally  with  the  reft  ^y  allowing  a  difcount  or  drawback  ia  pro-^ 
portion  (3;)*  And  infurances,  and  obligations  upon  bottomry 
or  refpondentiaj  bona  file  made  by  the  bankrupt,  though  for« 
felted  after  the  commiiEon  is  awarded,  fliall  be  looked  upoa 
in  the  fame  light  as  debts  contracted  before  any  z6t  of  hant> 
ruptcy '  (36), 

Within  eighteen  nwnths  after  the  eommlffion  iffiicd,  i 
fecend  and  final  dividend  (hall  be  made,  unlefs  all  the  effefls 
were  exhauftcd  by  the  firft'(37).  And  if  any  furplus  remains, 
after  felling  his  eftates  and  paying  every  creditor  his  full  debt, 
it  (hall  be  reftored  to  the  bankrupt  ^  This  is  a  cafe  which 
ipmetimes  happen  to  men  in  trade,  who  involimtarily,  or  at 

**  Scat.  IS  Jac.  €.  19.  *  Stat.  19  Geo.  IT.  c.  32. 

P  Stot.  7  Ceo.  I.  c.  31.  '  Scat.  5  Geo.  II.  c.  30. 

4  LordRayin.  1549*  Stat.  iiii.  '  Sut.  i3£Us.  c«  7. 


(35}  The  whole  of  fuch  a  debt  muft  be  proredy  and  if  it  is  dot 
payable  when  a  dividend  is  declared,  the  difcount  for  the  time 
which  is  then  to  run,  muft  be  dedudied  from  the  whole  fum,  and 
die  creditor  ihall  be  allowed  a  dividend  upon  the  remainder. 

(36)  Where  an  obligor  in  a  bottomry  or  refpondentia  bond,  or 
an  underwriter,  becomes  a  bankrupt,  the  obUgee  and  the  afTured 
(hall  be  permitted  to  claim ;  and  after  the  contingency  happens 
upon  which  the  bond  is  due,  or  upon  the  lofs  of  the  ftup,  or  other 
event  againft  which  the  infurance  is  made,  they  (hall  be  admitted  to 
prove,  as  if  theie  events  had  happened  before  the  bankruptcy. 
19  Geo*  IL  €•  32. 

(37  )  If  a  creditor  has  not  proved  before  a  fecond  dividend,  it  is 
now  the  practice  of  the  commiflioners,  to  receive  the  proof  of  his 
debt,  without  an  order  from  the  chancellor,  and  to  admit  him  to 
be  paid  equally  with  the  reft  of  the  creditors,  if  there  is  fufficient 
property  left  in  the  hands  of  the  ailignees,  and  then  to  diredt  an 

equal  difiribiition  of  the  refidue.     Cooh^  589. 

leaft 
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kail  unwarily,  commit  ads  of  bankruptcy^  by  abfconding  and 
the  like,  while  their  cfieds  are  more  than  fuffictent  to  pay 
their  creditors.  And,  if  any  fufpicious  or  malevolent  credi- 
tor will  take  the  advantage  of  fuch  acls,  and  fue  out  a  com* 
miflion,  the  bankrupt  has  no  remedy,  but  muft  quietly  fubmit 
to  the  efief^s  of  his  own  imprudence;  except  that,  upon  fatis- 
£i&ion  made  to  all  the  creditors,  the  commidion  may  he/uper^ 
JkleJ\  This  cafe  may  alfo  happen,  when  a  knave  is  deiirous 
of  defrauding  his  creditors,  and  is  compelled  by  a  commiffion 
to  do  them  that  juftice,  which  otherwife  he  wanted  to  evade. 
And  therefore,  though  the  ufual  rule  is,  that  all  intereft  on 
debts  carrying  intereft  ihall  ceafe  from  the  time  of  ifluing  the 
commiflion,  yet,  in  cafe  of  a  furplus  left  after  payment  of 
every  debt,  fuch  intereft  iliall  again  revive,  and  be  charge* 
able  on  the  bankrupt^,  or  his  reprefentatives(38)* 

■  1  Ch.  Caf  Z44.  ^  1  Atk.  244. 


{38)  Bills  and  notes,  in  which  intereft  is  not  named,  carry  in* 
tereft  only  between  the  proteft  and  the  date  of  the  commiiSon. 

In  cafe  of  a  furplus  the  chancellor  will  not  order  it  to  be  re* 
tamed  to  the  bankrupt  till  he  has  difcharged  the  intereft  up  to 
^e  time  of  aU  debts  bearing  intereft,  and  fatisficd  all  other  eqoi* 
table  claimft  upon  the  fund.     2  Fef.jun.  303. 
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CHAPTER     THE     THIRTY-SECOND. 

OF   TITLE     BY    TESTAMENT, 
AND   ADMINISTRATION. 


THERE  yet  remain  to  be  examined,  in  the  prefent 
chapter^  two  other  methods  of  acquiring  perfonal 
'  eftates,  vis.  by  teftament  and  admifitflratiott*  And  thefe  I 
propofc  to  confider  in  one  and  the  fame  view ;  they  being  in 
their  nature  fo  conne£ked  and  blended  together,  as  makes  it 
impoffible  to  treat  of  them  diftindily,  without  manifeft  tauto* 
logy  and  repetition. 

XI,  XIL  In  the  purfuit  then  of  this  joint  fubjefi,  I  fliall, 
firft,  inquire  into  the  original  and  antiquity  of  teftaments  and 
adminiftrations;  (hall,  fecondly,  ihew  who  is  capable  of 
making  a  laft  will  and  teftament  \  (hall,  thirdly,  confider  the 
nature  of  a  teftament  and  it's  incidents ;  (hall,  fourthly,  ihew 
what  an  executor  and  adminiftrator  are,  and  how  they  are  to 
be  appointed;  and,  Ififtly,  fliall  fele£l  fome  few  of  the  general 
heads  of  the  office  and  duty  of  executors  and  adminiftrators* 

t'lRST,  as  to  the  original oi  teftaments  and  adminiftrations* 
We  have  more  than  once  obferved,  that  when  property  came 
to  be  vefted  in  individuals  by  the  right  of  occupancy,  it  be<* 
came  necelFary  for  the  peaqe  of  fociety,  that  this  occupancy 
Ihould  be  continued,  not  only  in  the  prefent  poflcflbr,  but  in 
thofe  perfons  to  whom  he  (bould  think  proper  to  transfer  it; 
which  introduced  the  doArine  and  praAice  of  alienations^ 

gifts. 
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gifts,  and  contrads.  But  thefe  precautions  would  be  rcrj 
iliort  and  imperfe^  if  they  were  confined  to  the  life  oulj  of 
the  occupier ;  for  then  vpon  hii  death  all  his  goods  would 
again  become  common,  and  create  an  infinite  variety  of 
ftrife  and  confufion.  The  law  of  very  many  focieties  ha^ 
therefore  given  to  the  proprietor  a  right  of  continuing  hi$ 
propei^ty  after  his  death,  in  fuch  pbrfons  as  he  (hall  itame  ; 
and,  in  defe£l  of  fuch  appointment  or  nomination,  or  where 
no  nomination  is  permitted,  the  law  of  every  fociety  has  di- 
lifted  the  goods  to  be  Vefted  iti  certain  particular  indivi- 
duals, exclufive  of  all  other  perfons*.  The  former  method 
of  acquiring  perfonal  property,  according  to  the  exprefs  di- 
3re£lions  of  the  deceafed,  we  call  a  tefianunt:  the  latter,  which 
is  alfo  according  to  the  will  of  the  deceafed,  not  expreiied 
indeed  but  prefumed  by  the  law  ^,  we  call  in  England  an 
mimtmfiration ;  being  the  fame  which  the  civil  lawyets  tenh 
^  fucceffion  ab  intejlaio^  and  which  anfwer$  to  the  defcent  or 
inheritance  of  real  eftates; 

Testaments  are  of  very  high  antiquity.  We  fiiid  (hem 
in  ufe  among  the  antient  Hebrews ;  though  I  hardly  think 
the  example  ufually  given  %  of  Abraham's  complaining*, 
that,  unlefs  he  had  fome  children  of  his  body,  his  fteward 
Eliezer  of  Damafcus  would  be  his  heir,  is  quite  conclufive  to 
ihew  that  he  had  made  him  fo  by  ivilL  And  indeed  a  learn- 
ed writer  ^  has  adduced  this  very  pafTage  to  prbve,  that  in  the 
patriarchal  age,  on  failure  of  children,  or  kiildred,  the  ferrants 
born  under  their  mailer's  roof  fucceeded  to  the  inheritance  at 
lieirs  at  law  ^  But^  (to  omit  what  Eufebius  and  others  have 
related  of  Noah's  teftament,  made  in  ivriting  and  witnefled 
tinder  his  feal,  whereby  he  difpofed  of  the  whole  world  ^,)  I 
apprehend  that  a  much  more  authentic  inilance  of  the  earlj 
iife  of  teftaments  may  be  found  in  the  facred  writings  **» 
wherein  Jacob  bequeaths  tb  his  fon  Jofeph  a  portion  of  his  iii-^ 

*  Pttff.  L»  of  N.  b.  4.  c,  10.  *  Taylor*s  clem.  civ.  law.  517. 
^  Uid.h.  4.  c.  II.  ^  See  pag.  12. 

<  Batbeyr.  Paffl  4.  lo.  4*     CodAflu       *  Selden.  Jtfutc*  Ehr.  c,  i^ 
Orph.  Leg.  1.  i«  ^  Oca.  c  48. 

*  Cea.  9.  i> 

heritaoM 
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heritance  double  to  that  of  his  brethren :  which  will  we  find 
carried  into  execution  many  hundred  years  afterwards,  when 
the  pofterity  of  Jofeph  were  divided  into  two  diftin£l  tribes, 
thofe  of  Ephraim  and  Manafleh,  and  had  two  feveral  inherit- 
ances affigned  them ;  whereas  the  defcendants  of  each  of  the 
other  patriarchs  formed  only  one  fingle  tribe,'  and  had  only 
one  lot  of  inheritance.  Solon  was  the  firft  legiflator  that  in«» 
troduced  wills  into  Athens '  j  but  in  many  other  parts  of 
Greece  they  were  totally  difcountenanced  K  In  Rome  they 
were  unknown,  till  the  laws  of  the  twelve  tables  were  com- 
piled, which  firft  gave  the  right  of  bequeathing ' :  and» 
among  the  northern  nations,  particularly  among  the  Ger* 
mans  ",  teftaments  were  not  received  into  ufe.  And  this  va« 
riety  may  ferve  to  evince,  that  the  right  of  making  wills,  and 
difpoHng  of  property  after  death,  is  merely  a  creature  of  the 
civil  ftate  ^  \  which  has  permitted  it  in  fome  countries,  and 
denied  it  in  others :  and,  even  where  it  is  permitted  by  law, 
it  is  fubjeAed  to  different  formalities  and  reftri£tions  in  al« 
mod  every  nation  under  heaven  ^ 

With  us  in  England  this  power  of  bequeathing  is  coeval 
with  the  firft  rudiments  of  the  law  :  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exift.  Mention  is 
made  of  inteftacy,  in  the  old  law  before  the  conqueft,  as 
being  merely  accidental}  smd  the  diftribution  of  the  inteftate's 
eftate,  after  payment  of  the  lord's  heriot,  is  then  dire£ied  to 
go  according  to  the  eftablifhed  law.  ''  Sive  quis  incuriajjive 
^*  morte  repeniina^fuerit  inteftatut*  nibrtuus^  dominus  tamen  nuU 
*^  lam  rerumfuarum  partem  (praeter  earn  quae  jure  debetur  he» 
**  f€9ii  nomine)  Jibi  aJfumito%  Verum  pojjejftones  uxori^  liberis^ 
**  ei  cognatione  proximis,  pro  fuo  cuique  jure^  diftribuantur  '.'* 
But  we  are  not  to  imagine,  that  this  power  of  bequeathing 
extended  originally  to  all  a  man's  perfonal  eftate.  On  thd 
contrary,  Glanvil  will  inform  us  ^,  that  by  the  common  law^ 

<  PluUrch.ur«riM5ailM.  ^  Sp.  L.  b.  27,  c.  t.     Viofiiul  ts 

^  Pon.  Aotiq.  1. 4.  c.  15*  Xt/f.  /.  %,  tin  10. 

'  Inft,  %,  ti.  I.*  P  LL,  Canut,  c.  68. 

•  Tadti  d*  mor,  g^r0i  af  •  <  /.  a.  c.  5. 

^Scepag.  i3» 

Vol.  II.  Q^q 
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as  it  iloed  in  the  reign  of  Henry  the  fecond^  a  man's  gooda 
were  to  be  diyided  into  three  equal  parts :  of  which  one  went 
to  his  heirs  or  lineal  defcendants,  another  to  his  wifey  and 
the  third  was  at  his  own  difpofal :  or,  if  he  died  without  a 
wife,  he  might  then  difpofe  of  one  moiety,  and  the  other  weoc 
to  his  children  \  and  fo  e  amvirfo^  if  he  had  no  children  the 
wife  was  entitled  to  one  moiety,  and  he  might  bequeath  the 
other :  but,  if  he  died  without  either  wife  or  iffue,  the  whole 
was  at  .his  own  difpofal  ^  The  (hares  of  the  wife  and  chil* 
dren  were  called  their  rwfmahlt  parts  ;  and  the  writ  it  ratw^ 
nhbili  part^honorum  was  giyen  to  recover  them '. 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
magna  carta^  which  provides,  that  the  king's  debts  (hall  firft 
•f  all  be  levied,  and  then  the  refidue  of  the  goods  fliall  go  to 
tlie  executor  to  perform  the  will  of  the  deceafed :  and,  if  no* 
thing  be  owing  to  the  crown,  <'  (nnnia  catalla  cedani  difunBo  g 
♦*  falvii  uxcri  i^uis  et  pueris  fuis  rationabilibus  partibus  fais  ^  J* 
In  the  roign  of  king  Edward  the  third  this  right  of  the  wife 
and  children  was  dill  held  to  be  the  univerfal  or  commou 
law "  \  though  frequently  pleaded  as  the  local  cuftom  of 
Berks,  Devon,  and  other  counties  ^ :  and  fir  Henry  Finch 
lays  it  down  ezprefsly  ',  in  the  reign  of  Charles  the  firft,  to 
be  the  general  law  of  the  land*  But  this  law  is  at  pre&nt  al- 
tered by  imperceptible  degrees,  and  the  deceafed  may  now  by 
will  bequeath  the  whole  of  his  goods  and  chattels ;  though 
we  cannot  trace  out  when  firft  this  alteration  began.  In- 
deed fir  Edward  Coke^  is  of  opinion^  that  this  never  wa» 

'  BraAon.  /.  a.  c  26.  FIct.  /.  z.  c.  57.      marks,  witfaovt  iflbe  h»i  between  tliem  ^ 
*  F.  N.  B.  12s.  Mid  diere^pon  flie  claimed  the  moiety. 


^  9  Hea.  III.  c.  I  S«  Some  exceptions  were  taken  to  the  plead- 

*  A  widow  brought  in  a^ion  of  de-  Sngs,  and  the  {*&  of  the  bufbaud*s  d>ii^ 

^ue  againft  her  huiband*s  execotorsy  in^hout  iflue  was  denied  ;  bu£  the  rale 

pud  tun  ftr  anftttttuUnim  toAu  rtgwi  nf  law,  as  Atted  in  the  writ,  feems  t» 


jUglloi  haStmi  ufitatam  et  sffrohstrnw^      have  been  aniferfiriljr  allowed.   (M.  jq 
uxores  debent  etjolent  a  tempore,  &c,  b£*      Edw,  JJL  15.)    And  a  fimiUr  cafe 


Amt/yam  rttm^Uem partem  honortm  met"  curt  in  H»  17  Edm.  2JJ,  9. 

riterumjumm:  UaMeIieet,ffModJtuilIos  ^  Reg.  Mrnr^  141;     €»•  Lite  r7$- 

bahuerint  liberot,  twe  medktatem  \  et^  fi  *  Law.  175-        *  '  ' 

hahurint,  tune  tert'utm  partem ^(^f»  and  'aloib^Sr 
that  her  huiband  died  worth  aoo^ooo 

\  6  .  tbe 
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the  general  law,  but  only  obtained  in  particular  places  by 
fpeclal  cuftom  :  and  to  eftablifh  that  dodrine,  be  relics  on  a 
paffage  in  Bradoni  which,  in  truth,  when  compared  with  the 
context,  makes  diredly  againft  his  opinion.  For  Braflon  ^ 
lays  down  the  dodirine  of  the  reafonable  part  to  be  the  com- 
mon law  i  but  mentions  that  as  a  particular  exception,  which 
Tir  Edward  Coke  has  haftiJy  cited  for  the  general  rule.  And 
Glanvll,  magna  carta^  Flcta,  the  year-books,  Fitzhcrbert, 
and  Finch,  do  all  agree  with  Brafton,  that  this  right  to  the 
fan  rathnabUis  was  by  the  common  law :  which  alfo  conti- 
nues to  this  day  to  be  the  general  law  of  our  fifter  kingdom 
of  Scotland  *.  To  which  we  may  add,  that,  whatever  may 
have  been  the  cuftom  of  later  years  in  many  parts  of  the 
kingdom,  or  however  it  was  introduced  in  derogation  of  the 
old  common  law,  the  antient  method  continued  in  ufe  in  the 
province  of  York,  the  principality  of  Wales,  and  in  the  city 
of  London,  till  very  modem  times :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdom 
to  the  fame  ftandard,  three  ftatutes  have  been  provided  -,  tlie 
one  4  &  5  W.  &  M.  c.  a.  explained  by  a  &  3  Ann.  c.  5. 
for  the  province  of  York ;  another  7  &  8  W.  111.  c.  38.  for 
Wales }  and  a  third,  1 1  Geo.  I.  c.  18.  for  London :  where- 
by it  is  ena£bed,  that  perfons  within  thofe  diftri£t8,  and 
liable  to  thofe  cuftoms,  may  (if  they  think  proper)  di£- 
pofe  of  all  their  perfonal  eftates  by  will ;  and  the  claims  of 
the  widow,  children,  and  other  relations,  to  the  contrary,  are 
totally  barred.  Thus  is  the  old  common  law  now  utterly 
aboliihed  throughout  all  the  kiogdom  of  England,  and  a  man 
may  devife  the  whole  of  his  chattels  as  freely  as  he  formerly 
could  his  third  part  or  moiety.  In  difpoGng  of  which,  he 
was  bound  by  the  cuftom  of  many  places  (as  was  ftated  in  a 
former  chapter  ^)  to  remember  his  lord  and  the  church,  by 
leaving  them  his  two  beft  chattels,  which  was  the  original  * 
of  heriots  and  mortuaries ;  and  afterwards  he  was  left  at  his 
own  liberty,  to  bequeath  the  remainder  as  he  plea(^d. 

*  /.  ft.  c.  16.  §  2.  ^  pa{.  416. 

*  DaJr)'inp.  of  feud,  propertf*  145< 

Qji  2  Ik 
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In  cafe  a  perfon  m?.de  no  difpofition  of  fuch  of  his  goods 
as  were  teflable,  whethet  that  were  only  part  or  the  whole  of 
them,  he  was,  and  is,  faid  to  die  inteftate ;  and  in  fuch  cafes 
it  is  faid,  that  by  the  old  law  the  king  was  entitled  to  feife 
upon  his  goods,  as  the  parens  patriaey  and  general  truftec  of 
the  kingdom*.    This  pterogative  the  king  continued  to  ex- 
ercife  for  fome  time  by  his  own  minifters  tf  juftice;  and 
probably  in  the  county  court,  where  matters  of  all  kinds 
were  determined  :  and  it  was  granted  a$a  franchife  to  many 
lords  of  manors,  and  others,  who  have  to  this  day  a  prefcrip. 
tive  right  to  grant  adminiilration  to  their  inteftate  tenants  and 
fuitors,  in  their  own   courts  baron  and  other  courts,  or  to 
have  their  wills  there  proved,  in  cafe  they  made  any  difpoG- 
lion  '.     Afterwards  the  crown  in  favour  of  the  church,  in- 
vefted  the  prelates  with  this  branch  of  the  prerogative  ;  which 
was  done,  faith  Perkins  *,  becaufe  it  was  intended  by  the 
law,  that  fpiritual  men  are  of  better  confcience  than  laymen, 
and  that  they  had  more  knowledge  what  things  would  conduce 
to  the  benefit  of  the  foul  of  the  deceafed.  The  goods  therefore 
^f  intedates  were  given  to  the  ordinary  by  the  crown;  and  he 
might  fcife  them,  and  keep  them  without  wafting,  and  alfb 
might  give,  aliene,  or  fell  them  at  his  will,  and  difpofe  of  the 
money  in  pios  ufm  :  and,  if  he  did  otherwife,  he  broke  the 
confidence  which  the  law  repofed  in  him  ^  So  that  properly 
the  whole  intereft  and  power  which  were  granted  to  the  or- 
dinary, were  only  thofe  of  being  the  king's  almoner  within 
his  diocef(;;  in  truft  to  diilribute  the  inteftate's  goods  in  cha« 
rity  to  the  poor,  or  in  fuch  fuperftitious  ufes  as  the  miftaken 
2eal  of  the  times  had  denominated  pious  '•     And,  as  he  had 
thus  the  difpofition  of  inteftates'efFe£ls,the  probate  of  wills  of 
courfe  followed:  for  it  was  thought  juft  and  natural,  that  the 
will  of  the  deceafed  ihould  be  proved  to  the  fatisfa£tion  of  the 
prelate,  whofe  right  of  diftributing  his  chattels  for  the  good 
of  his  fuul  was  efTeftually  fuperfeded  thereby. 

«  9  Rep.  38,  '  Finch.  Law.  173^  174. 

*  Ib'ui.  37»  «  Plowd.  1771 

«  S  486. 
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Thb  goods  of  the  inteftat^  being  thu«  Ycfted  in  the  ordi- 
nary upon  the  ntoft  folemn  and  confcientious  tnift,  the  reve* 
rend  prelates  were  therefore  not  accountable  to  anjr,  but  to 
God  and  themfelves,  for  their  conduA  ^.  But  even  in  Fie- 
ta's  time  it  was  complained  ^  *'  quod  ordirtarii,  hujufmodi  bona 
*<  nomine  tcclejiae  occupant es^  ntillam  velfaitem  indebitdmfa^iunt 
^<  dtftributionem.*^  And  to  what  a  length  of  iniquity  this 
abufe  was  carried,  mod  evidently  appears  from  a  glofsof  pope 
Innocent  IV*,  written  about  the  year  1250 ;  wherein  he 
lays  it  down  for  cllabliflied  canon  law,  that  <'  in  Britannia 
*<  tertia  pars  bonorum  decedentium  ab  inteftato  in  opus  ecclefiae  ef 
<*  pauper um  difpenfanda  eJiP  Thus  the  popifli  clergy  took 
to  themfelves  *  (under  the  name  of  the  church  and  poor)  the 
whole  refidue  of  the  deceafed*8  eftate,  after  the  partes  rational 
UleSy  or  two  thirds,  of  the  wife  and  children  were  dedtt&edi 
without  paying  even  his  lawful  debts,  or  other  charges  there^ 
on.  For  which  reafon  it  was  enaAed  by  the  ftatute  of  Weftm* 
a.  ^  that  the  ordinary  (hall  be  bound  to  pay  the  debts  of  the 
inteftate  fo  far  as  his  goods  will  extend,  in  the  fame  manner 
that  executors  were  bound  in  cafe  the  deceafed  had  left  a 
.will :  a  ufe  more  truly  pious,  than  any  requiem^  or  mafs  for 
his  foul.  This  was  the  firft  check  given  to' that  exorbitant 
power,  which  the  law  had  entrufted  with  ordinaries.  But, 
though  they  were  now  made  liable  to  the  creditors  of  the  in- 
teftate  for  their  juft  and  lawful  demands :  yet  the  rejiduum^ 
s^ter  payment  of  debts,  remained  dill  in  their  bands,  tf^,  be 
-applied  to  whatever  purpofes  the  confcience  of  the  ordinary 
ihould  approve.  The  flagrant  abufes  of  whloh  power  oc^ 
cafioned  the  legiflature  again  to  interpofc,  in  order  to  pre* 
vent  the  ordinaries  from  keeping  any  longer  the  admini- 
flration  in  their  own  hands,  pr  thbfe  of  their  immediate  de- 

^  Plowd.  277.  ipy  of  Rlchawnd  inyorkftire,  thif  pro* 

'  /.  2.  c.  57*   §  xo.  .  portioa  wm   fettled    by  a  papal  b^Ile, 

k  fit  Dicrgtal,  L  5.  r.  3.  c  41.  ^  Z>.   li$4.  (RtgH^  honoris  d»  Rkhm, 

>  The  propcmSoD  given  to  Che  pciefty  lox.)  and  was  obferved  till  aboliflied  by 

^nd  to  other  pious  ufes,  was  difFereac  in  the  ftatute  16  Hen.  VIII.  ^15. 

(iiffereht  countries,    in  the  arcbdcacoa-        "^  i^  £dw.  |.  €.19. 

Qj{  3*  pendents: 
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pendents :  and  therefore  the  ftatute  3i'£dw.  III.  c.  1 1.  pro- 
Tides,  that|  in  cafe  of  inteftacf ,  the  ordinary  fhall  depute  the 
neareft  and  mod  lawful  friends  of  the  deceafed  to  adminifter 
his  goods;  which  adminiftrators  are  put  upon  the  fame  foot* 
ingy  with  regard  to  fuits  and  to  accounting,  as  executors  ap- 
pointed by  will.  This  is  the  original  of  adminiftrators^  as 
they  at  prefent  ftand ;  who  are  only  the  officers  of  the  ordinary* 
appointed  by  him  in  purfuance  xi  this  ftatute,  which  fin* 
gles  out  the  Jiexi  and  imfi  lawful  friend  of  the  inteftate ;  who 
is  interpreted."  to  be  the  next  of  blood  that  is  under  no  legal 
difabiiities.  The  ftatute  ai  Hen.  VIII.  c.  5.  enlarges  a  little 
more  the  power  of  the  ecclefiaftical  judge ;  and  permits  him 
to  grant  adminiftration  either  to  the  widow,  or  the  next  of  kin, 
.«r  to  both  of  them,  at  his  own  difcretion  ;  and  where  two  or 
more  perfons  are  in  the  fame  degree  of  kindred,  gives  the 
osdinary  his  elediion  to  accept  whichever  he  pleafes. 

Upon  this  footing  ftands  thie  general  law  of  adminiftratioRs 
at  this  day.  I  fliall,  .in  the  farther  progrefs  of  this  chapter* 
mention  a  few  more  particulars,  with  regard  to  who  may,  and 
who  may  not,  be  adminiftratoc;  and  what  he  is  bound  to  do 
when  he  has  taken  thi^  charge  upon  him:  what  has  been  hi. 
therto  remarked  only  fenring  to  (hew  the  original  and  gradual 
progrefs  of  teftaments  and  adminiftrations;  in  what  manner 
the  letter  was  firft  of  all  vefted  in  the  bifhops  by  the  royal  iiw 
dulgence ;  and  how  it  was  afterwards,  by  authority  of  par- 
liament, taken  from  them  in  e&e£l,  by  obliging  them  to 
commit  all  their  power  to  particular  perfons  nominated  ex- 
prefsly  by  the  law« 

I  PROCEED  now,  fecondly^  to  inquire  who  may,  or  may^ 
not,  make  a  teftament  \  or  what  perfons  are  abfolutely  obliged 
by  law  to  die  inteftate.  And  this  law  o  is  entirely  prohibitory ; 
for,  regularly,  every  perfbn  hath  full  power  and  liberty  to 
make  a  will,  that  is  not  under  fome  fpecial  prohibition  by 
law  or  cuftom :  which  prohibitions  are  principally  upon  three 

*  9  ^^  39*  ^  Godolfh.  Orph«  Leg*  p*  l*  e.  7. 

accounts  i 
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ftccouncs ;  for  wint  of  fufficieixt  difcretion ;  for  want  of 
fufficient  liberty  and  free  will;  and  on  account  of  their 
criminal  conduA. 

1.  In  the  firft  fpecles  are  to  be  reckoned  infants,  under 
the  age  of  fourteen  if  mdcBf  and  twelve  if  females ;  which 
is  the  rule  of.  the  civil  law  ^»  For,  though  fome  of  our 
common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  ( I )  years  old)  might  make  a  teftament  %  and  others  have 
denied  that  under  eighteen  he  is  capable  %  yet  as  the  eccle- 
fiaftical  court  is  the  judge  of  every  teftator's  capacity,  this 
cafe  muft  be  governed  by  the  rules  of  the  ecclefiaftical  law. 
So  that  no  obje£^ion  can  be  admitted  to  the  will  of  an  infant 
of  fourteen,  merely  for  want  of  age :  but,  if  the  teftator  was 
not  of  fufficient  difcretion,  whether  at  the  age  of  fourteen  or 
four  and  twenty,  that  will  overthrow  his  teftament.  Mad- 
men, or  otherwife  mn  compotes^  ideots  or  natural  fools,  per- 
fons  groWn  childifli  by  reafon  of  old  age  or  diftemper,  fuch 
as  hare  their  fenfes  befotted  with  drunkennefs— all  thefe  are 
incapable,  by  reafon  of  mental  difability,  to  make  any  will 
fo  long  as  fuch  difability  lafts  (2).  To  this  clafs  alfo  may  be 
referred  fuch  perfons  as  are  born  deaf,  blind,  and  dumb ;  who, 
as  they  have  always  wanted  the  common  inlets  of  under* 
ftanding,  are  incapable  of  having  animum  tfftandi^  and  their 
teftaments  are  therefore  void* 

2.  Such  perfonn,  as  are  inteftable  for  want  of  liberty  or 
freedom  of  will,  are  by  the  civil  law  of  .various  kinds ;  as 

f  Gtxlolph.  p.  I.  c.  S.  Wentw.  212.  *»  Perkins.  §  503. 

%  Vern.  104.  469.     Gilb.  Rep.  74.  '  Co.  Lite.  8;. 


( t )  This  has  been  thouglit  an  error  of  the  profs  in  Perkins,  and 
that  four  by  miftake  was  printed  for  fourteen.  Sec  this  fubjcdl 
learnedly  inveftigatcd  by  Mr.  Hargrave,  who  conchules  with  the 
learned  Judge,  that  a  will  of  perfonsd  eftate  may  be  made  by  a  male 
at  the  age.  ^f  fourteen,  and  by  a  female  at  the  age  of  twelve,  and 
not  fooner.     Harg*  Co,  Lilt,  .99* 

(2  )  But  if  a  perfon  of  found  mind  makes  his  will,  this  will  is  not 
revoked  nor  afFedied  by  his  fubfequent  ipfanity .     ^  Co.  6\, 

Qjl  4  prifoners. 
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prifoners»  captives,  and  die  like'.    But  the  law  of  England 
does  not  make  f uch  perfons  abfoltiteljr  intcftabie ;  but  only 
leaves  it  to  the  difcretion  of  the  court  to  judge,  upon  th« 
confideration  of  their  particular  circumftances  of  durefs^ 
yrhether  or  no  fuch  perfons  could  be  fuppofed  to  have£(/rttOT 
animum  ujtandi.     And,  widi   regard  to  feme-coverts,  oar 
law  differs  (till  more  materially  from  the  civil.     Among  the 
Romans  ther^  was  no  di(lin£lion;  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme*foIe  ^  But  with  us  a  mar- 
C  49^  3  ried  woman  isnot  only  utterly  incapable  of  devifing£3ff/r(  3), 
being  excepted  out  of  the  ftatute  of  wills,  34  &  35  Hen.  VIII. 
c.  5.  but  alfoOie  is  incapable  of  making  a  teftament  of  cbat^ 
telsi  without  the  licence  of  her  bufband*    For  all  her  per- 
fonal  chattels  are  abfolutely  his  i   and  he  may  difpofe  of 
her  chattels  real,  or  ihall  have  them  to  himfelf  if  he  fuxvives 
her :  it  would  be  therefore  extremely  inconCftent,  to  give  her 
a  power  of  defeating  that  proviCon  of  the  law,  by  bequeathing 
thofe  chattels  to  another  ▼•  Yet  by  her  hufband's  licence  (h^ 
may  make  a  teftament " ;  and  the  hufband,  upon  marriage^ 
frequently  covenants  with  her  friends  to  sdbw  her  that 
licence:  but  fuch  licence  is  more  properly  hisaffent  (4);  for» 
unlefs  it  be  given  to  the  particular  will  in  queftion,  it  will 
not  be  a  complete  teftament,  even  though  the  hufl>and  be- 
forehand hath  give^  her  pcrmiOion  to  make  a  wil}^,    Tet  it 
(hall  be  fufficient  to  repel  the  huftiand  from  his  general  right 
of  adminiftering  his  wife's  effe£ts;  and  adminiftration  ihall  be 
granted  to  her  appointee,  with  fuch  teftamentary  paper  an* 
nexed  ^.    So  that  in  reality  the  woman  makes  no  will  at  all, 
but  only  fomething  Uke  a  wilUj  operating  in  the  nature  of 

■  Godolph.  p.  I.  c-  9*  ^  Bro.  ^r.  tit,  dtv^e,  34.  Stra.  891, 

<  27*.  3<.  I.  77.  *  The  king  t.  Bett^iomb*  T.  13  G«^ 

V  4  Rep.  51.  II.  B.  R. 

V  Dr.  &  Sr.  d.  i.  c.  7.  ^  Cro,  Car.  376.     i  Mod.  sii» 


(3)  See  page  375,  note  i,  aute^ 

(4)  Where  perfonal  property  is  given  to  a  married  woman  for 
her  folc  and  feparate  ufe,  fhe  may  difpofe  of  it  by  will  without  the 
aiTtput  of  her  hufband-     ^  Bron  8^ 
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an  appointment,  the  execution  of  whicli  the  hufband  by  hit 
bond,  agreement,  or  covenant,  is  bound  to  allow.  A  dif* 
tindion  fimilar  to  which  we  meet  with  in  the  civil  law. 
For,  though  a  fon  who  was  in  fotefiaU  parent  could  not  by 
any  means  make  a  formal  and  legal  teftament,  even  though  hi« 
fadier  permitted  it  *,  yet  he  might,  with  the  like  permiffion 
of  his  father,  make  what  was  called  a  donatio  tmriu  caufa  \ 
The  queen  confort  is  an  exception  to  this  general  rule,  for* 
file  may  difpofe  of  her  chattels  by  will,  without  the  confent 
of  her.  lord  ** :  and.  any  feme  covert  may  make  her  will  of 
gOods^  which  are  in  her  pofleiTton  in  outer  droits  as  executriK 
or  adminiftratrix ;  for  thefe  can  never  b^  the  property  of  the 
huiband  ^ :  and,  if  ihe  has  any  pin-money  or  feparate  mainte« 
nance,  it  is  faid'fhe  may  difpofe  of  her  favings  thereout  by 
teftament,  without  the  control  of  her  hufband  '^.  But,  if  a  [  499  ] 
fipme-fol^  makes  her  will,  and  afterwards  marries,  fuch  fub- 
fequent  marriage  is  eftieemed  a  revocation  ip  law,  and  entire* 
ly  vacates  the  will®  (5)# 

3.  Persons  incapable  of  making  teftaments,  on  account 
of  their  criminal  condud,  are  in  the  £rft  place  all  traitors 
and  felons,  from  the  time  of  conviAion ;  for  then  their  goods 
ai)d  chattels  are  no  longer  at  their  own  difpofal,  but  forfeited 
to  the  kingf  Neither  can  a  feh  de  fe  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  a£t  and  manner  of 
his  death  \  bat  hq  may  make  a  devife  of  his  lands,  for  they 
are  not  fubje£l  to  any  forfeiture  ^  Outlaws  alfo,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  fo  long  as 
t}ie  outlawry  fubfifts,  for  their  goods  and  chattels  are  forfeited 
during  that  time  k.  As  for  perfons  guilty  of  other  crimes^ 
(hort  of  felony,  ^ho^re  by  the  civil  law  precluded  from 

>  Ff.  28.  1.  6,  '  Prec.  Ciiui.  44. 

•    *  V'  39-  ^'  *5'  *  4  ^«P'  fiO'  *  P-  Wmi.  624- 

"»  Co.  Litt.  133.  '  Plowd.  461. 

f  Godolph«  I.  i^  •  Fits.  Mr.  u  dtjcent,  i6. 


(5)  And  it  fiannot  be  rcyived  by  the  fubfequent  death  of  her 
Im&aiidt  a  T.  JR.  6^c. 

making 
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making  teftamentSi  (as  iiliiren>  libelkrs,  and  otbers  of  a 
worfe  ftamp))  by  the  common  law  their  teftamcnts  mzj  be 
good  ^.  And  in  general  the  rule  is^  and  has  been  fo  at  leaft 
ever  fince  Glanvil's  timei,  quod  libera  £t  eujufcunque  ultima 
voluntas. 

Let  us  next,  thirdly^  confider  what  this  laft  will  and  teC* 
lament  is,  which  almoft  every  one  is  thus  at  liberty  to  make; 
or,  what  are  the  nature  and  incidents  of  a  teftament*  Tefta- 
ments  both  Juftinian  <  and  fir  Edward  Coke '^  agree  to  be 
fo  called,  becaufe  they  are  teftatio  mentis :  an  etymon,  which 
feems  to  favour  too  much  of  the  conceit ;  it  being  plainly  a 
fubftantive  derived  from  the  verb  tejlari,  in  like  manner  asytf- 
ramentum^  incrementum^  and  others,  from  other  verbs.  The 
definition  of  the  old  Roman  lawyers  is  much  better  than  their 
etymology;  <'  voluntatis  no/irae  jufta  fententia  de  eoy  quodqvis 
««  poft  mortem  fuam  fieri  velit  ^:^  which  may  be  thus  rendered 
into  Englifli,  <*  the  legal  declaration  of  a  man^s  intentionSf 
*<  which  he  wills  to  be  performed  after  his  death.'*  It  iscall- 
r  jop  3  td /ententia  to  denote  the  circumfpe£%ion  and  prudence  with 
which  it  is  fuppofed  to  be  made :  it  is  voluntatis  nofirae 
/ententia,  becaufe  it's  efficacy  depends  on  it's  declaring  the 
teftator's  intention,  whence  in  England  it  is  emphatically 
ftiledhis  «;i//.*  it  is ju/la /ententia;  that  is,  drawn,  attefted, 
and  publilhed,  with  all  due  folemnities  and  forms  of  law :  it 
>S  de  w,  quod  quis  poft  mortefn/uamfieri  velit,  becaufe  a  tcftsr 
ment  is  of  no  force  till  after  the  death  of  the  teftator. 

These  te (laments  are  divided  into  two  forts;  ivritten,  2nd 
verbal  or  nuncupative  j  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  teftatot  in  extremis  before  a  fufficient  number 
of  witneiTes,  and  afterwards  reduced  to  writing.  A  codicil^ 
codicillus,  a  little  book  or  writing,  is  a  fupplement  to  a  will; 
or  an  addition  made  by  the  teftator^  and  annexed  to^  and  to 

^  Ooddph.  p,  I.  c»  22«  k  rlnft.^111.  jss. 

y  /.  7.  f.  5.  >  Ff,  ss.  1, 1. 
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be  taken  as  part  of,  a  teftament :  being  for  it's  explanation, 
or  alterationi  or  to  make  feme  addition  to,  or  elfe  fome  Tub- 
traftion  from,  the  former  difpoGtions  of  the  tcftator  ".  This 
may  alfo  be  either  written  or  nuncupatire. 

BoT,  as  nuncupative  wills  arfd  codicils'  (which  were  for* 
merly  more  in  ufe  than  at  prefent,  when  the  art  of  writing  is 
become  more  univerfal)  are  liable  to- great  impofitions  and 
may  occafion  many  perjuries,  the  ftatute  of  frauds,  29  Car.  IL 
c.  3.  hath  laid  them  under  many  reftridions;  except  when 
made  by  mariners  at  fea,  and  foldiers  in  a£lual  fervice.  As 
to  all  other  perfons^  it  enaQs  ;  i.  That  no  written  will  (hall 
be  revoked  or  altered  by  a  fubfequent  nuncupative  one,  cz« 
cept  the  fame  be  in  the  lifetime  of  the  teftator  reduced  t9 
writing,  and  read  over  to  him,  and  approved;  and  unleflf  the 
fame  be  proved  to  have  been  fo  done  by  the  oaths'^of  three 
witnefles  at  the  leaft;  who,  by  ftatute  4  &  5  Ann.  c.  16.  muft 
be  fuch  as  are  admiflible  upon  trials  at  common  law.  2.  That 
no  nuncupative  will  (hall  in  any  wife  be  good,  where  the  eftate 
bequeathed  exceeds  30/.  unlefs  proved  by  three  fuch  wit- 
nefles, prefent  at  the  making  thereof,  (the  Roman  law  re- 
quring  feven  ",)  and  unlefs  they  or  fome  of  them  were  fpe- 
cially  required  to  bear  witnefs  thereto  by  the  teftator  himfelfj  ([  joi  1 
and  unlefs  it  was  made  in  his  laft  ficknefs,  in  his  own  habita* 
tion  or  dwelling-houfe,  or  where  he  had  been  previoufly  refi- 
dent  ten  days  at  the  leaft,  except  he  be  furprifed  with  ficknefs 
on  a  journey,  or  from  home,  and  dies  without  rsturi^ng  to 
his  dwelling.  3.  That  no  nuncupative  will  fliall  be  proved 
by  the  witnefles  after  fix  months  from  the  making,  unlefs  it 
were  put  in  writing  within  fix  days.  Nor  (hall  it  be  proved 
till  fourteen  days  after  the  death  of  the  teftator,  nor  till  procefs 
hath  firft  ifliied  to  call  in  the  widow,  or  next  of  kin,  to  conteft 
it,  if  they  think  proper.  Thus  hath  the  legiilature  provided 
againft  any  frauds  in  fetting  up  imncupatxve  wills,  by  fo  nu-  , 
merous  a  train  of  requifites,  that  the  thing  itfelf  has  fallen  in» 
p>  difufc)  and  is  hardly  ever  heard  of,  but  in  the  only  inftancc 

P  Ood(4ph.  f.  I.  (C.  I.  f  3.  ■  Jrft.  1,  10.  4« 

M'lvere 
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where  favour  ought  to  be  (hewn  to  it,  when  the  tcftator  is 
furprifed  by  fudden  and  violent  ficknefs.  The  teftamentary 
words  mu(l  be  fpoken  with  an  intent  to  bequeath,  not  any 
loofe  idle  difcourfe  in  his  iilnefs;  for  he  mud  require  the  by* 
ftanders  to  bear  witnefs  of  fuch  his  intention :  the  will  muft  be 
made  at  home,  or  among  his  family  or  friends,  unlcfs  by  un- 
avoidable accident ;  to  prevent  impofitions  from  ftrangers:  it 
inu{l  be  in  his  loft  ficknefs  ;  for,  if  he  recovers,  he  may  alter 
his  difpoHtionSy  and  has  time  to  make  a  written  will:  it  mufl 
not  be  proved  at  too  long  a  diftance  from  the  teflator's  death, 
left  the  words  fliould  efcape  the  memory  of  the  witneiTes ;  nor 
yet  too  haftily  and  without  notice,  left  the  family  of  the  tef- 
(ator  fhovild  be  put  to  incQnvenieace,  or  furpiis^ed^ 

fJ^o  loritten  wills,  they  need  not  any  witnefs  of  their 
publication,  I  fpeak  not  here  of  devifes  of  lands,  which  arc 
quite  of  a  different  nature ;  being  conveyances  by  ftatute^ 
ynknown  to  the  feodal  or  common  law,  and  not  under  the 
^ame  jurifdiAion  as  perfonal  teftaments.  But  a  teftament  of 
chattels,  written  in  the  teftator's  own  *  hand,  though  it  has 
neither  his  name  nor  feal  to  it,  nor  witnefTes  prefent  at  it'^ 
publication,  is  good ;  provided  fufficient  proof  can  be  had  that 
it  is  his  h^nd-wrlting  ^^  ^nd  though  written  in  another 
f  rot  1  Clan's  hand,  and  never  figned  by  the  teftator,  yet  if  proved 
to  be  according  to  his  inftrudlions  and  approved  by  him,  it 
hath  been  held  a  good  teftament  of  the  perfonal  eftate  p.  Tet 
it  is  the  fafer  and  more  prudent  way,  and  leaves  le(^  in  the 
breaft  of  the  ecclefiaftical  judge,  if  it.be  figned  or  fealed  by 
the  teftator,  and  puhlifhed  in  the  prefepce  qf  witnefTes :  whiclx 
laft  was  always  required  in  the  time  of  BraAon  "i ;  or,  rather^ 
he  in  this  refpe£t  ha^  implicitly  copied  the  ryle  of  the  civil  law^ 

No  teftament  is  of  any  efle£t  till  after  the  death  of  the 
teftator.  *'  Nam  ptnne  tefiamentum  morti  confummaium  eft :  «# 
•*  voluntas  teftatoris  efi^  amhilatoria  ufyuc  ad  mortem '."     An4 

:  •  Godolph.  p.  I.  c  ait    GUb.  Rcfu         ^  I  %,  c.  tCi. 
^6o«  '  Co.  lict.  iia« 

9  Cemyas.  45*»  3i  4-  ,        _ 

8  therefore* 

4  #  * 
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therefore,  if  there  be  many  teftaments^  the  laft  overthrows 
all  the  former  * :  but  the  republication  of  a  former  will  re*^ 
vokes  one  of  a  later  date,  and  eftablilhes  the  firft  again  ^ 

Hence  it  follows,  that  teftaments  may  be  avoided  three 
ways:  i.  If  made  by  a  perfon  labouring  under  any  of  the 
incapacities  before- mentioned:  2.  By  making  another  tefta- 
tnent  of  a  later  date:  and,  3.  By  cancelling  or  revoking  it* 
For,  though  I  make  a  laft  will  and  teftament  irrevocable  iil 
the  ftrongeft  words,  yet  I  am  at  liberty  to  revoke  it :  becaufe 
m J  own  zSt  or  words  cannot  alter  the  difpoGtion  pf  law,  fo 
as  to  make  that  irrevocable  which  is  in  ii's  own  nature  revo- 
cable **.  For  this,  faith  lord  Bacon  "^^  would  be  for  a  man  to 
deprive  himfelf  of  that,  which  of  all  other  things  is  moft  in- 
cident to  human  condition  |  and  that  is,  alteration  or  repent-* 
ance.  It  hath  alfo  been  held,  that,  without  an  exprefs  revo- 
cation, if  a  man,  who  hath. made  his  will,  afterwards 
marries  and  hath  a  child,  this  is  a  prefumptive  or  implied 
revocation  of  his  former  will,  which  he  made  in  his  ftate  of 
celibacy  *  (6).  The  Romans  were  alfo  wont  to  fet  afide  tefta- 
ments as  being  inofficiofay  deficient  in  natural  duty,  if  they 
difinherited  or  totally  pafTed  by  (without  afligning  a  true  and 
fufficient  reafon ')  any  of  the  children  of  the  teftator  *.  But  C  5^3  ] 
if  the  child  had  any  legacy,  though  ever  fo  fmall,  it  was  a 
proof  that  the  teftator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prefumed;  but  was  then  fuppofed  to 
have  added  thus  for  fome  fubftantial  caufe  :  and  in  fuch  cafe  , 
no  querela  inojfficii^  teflamenti  was  allowed.  Hence  probably 
has  arifen  that  groundlefs  vulgar  error,  of  the  necedity  of 
leaving  the  heir  a  (hilling  (7)  or  fome  other  exprefs  legacy^  in 

•  Litt.  §  16S.     Perk.  478.  «  Lord  Raym.  441.  t  P.  Wma.  104. 

<  Perk.  479>  ^  See  book  I.  ch.  z6. 

"  8  Rep.  82.  •  Infi.  2.  18.  i. 
^  £lem.  c.  19. 


(6)  Marriage,  and  the  birth  of  a  pofthumous  child,  amount  to  a 
revocation  of  a  will  made  previous  to  the  marriage.  5  T.  R,  49,  . 

(7  )  This,  I  conceive,  feldom  proceeds  from  ignorance,  but  in  ge- 
ttcnil  is  the  laft  effufion  of  an  unfor^ipg  fpirit,  deiirous  of  leav- 
ing 
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order  to  diGnherit  him  tScfkasllji  whereas  the  lawof  £ng« 
land  makes  no  fuch  cQnftraiaedfuppoGtions  of  fcvgetfaineis 
or  infai^itj ;  and  therefore,  though  the  heir  or  next  of  kin  be 
totally  omitted,  it  admits  no  querela  imJSdofiy  to  fet  afide 
fuch  a  teftament. 

We  are  next  to  conCder»  fourthly^  what  is  an  executor, 
and  what  an  adminiftrator  \  and  how  they  are  both  to  be 
appointed*. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  lad  will  and  teftament.  And  all 
perfons  are  capable  of  being  executorSf  that  are  capable  of 
making  wills,  and  many  others  befides ;  as  feme-coverts,  and 
infants :  nay,  even  infants  unborn,  or  in  vetttrefa  mere^  tazf 
be  made  executors '.  But  no  infant,  can  zSt  as  fuch  till  the 
age  of  feventeen  years ;  till  which  time  adminiftration  muft 
be  granted  to  fome  other,  durante  tninore  aetate  ^  In  like 
manner  as  it  may  be  granted  durante  abfentioj  ox  pendente  Bte  £ 
when  the  executor  is  out  of  the  realm  ^,  or  when  a  fuit  is  com^* 
menced  in  the  eccleCaftical  court  touching  the  validity  of  the 
will  ^.  This  appointment  of  an  executor  is  eflential  to  the 
making  of  a  will  * :  and  it  may  be  performed  either  by  ex* 
frefs  words,  or  fuch  as  (Irongly  imply  the  fame»  But  if  the 
teftator  makes  an  incomplete  will,  without  naming  any  exectt-* 
tors,  or  if  he  names  incapable  perfons,  or  if  the  executors 
named  refufe  to  ^(k  \  in  any  of  thefe  cafes,  the  ordinary  mull 
r  co^  1  g*"*^^  adminiftration  cum  teflatnento  annexo  ^  to  fome  other  pcr- 
fon }  and  then  the  duty  of  the  adminiftrator,  as  alfo  wheil 
he  is  conftituted  only  durante  minore  aetate,  is^c,  of  another^ 
is  very  little  different  from  that  of  an  executon  And  this 
was  law  fo  early  as  the  reign  of  Henry  II  ^  when  Glanvil* 

«  Weft.  Symb.  p*  i-  ^  635.  «  Went.  c.  i.     Plowd.  a8i< 

^  Went.  Off*.  £<•  c.  1 8<  ^  \  Roll.  Abr.  907.     Comb*  20. 

^  I  Lutw.  342.  »  A  7.  r.  6. 
*  z  P.  Wm«.  5891  590, 


ing  an  infult  upon  record,  after  it  has  ceafed  to  produce  cither  in* 

jury  or  difappointment. 

informs 
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informs  us,  that  *^  Ujlamenti  txecutores  tffedehent  u^  quof  tejU^ 
**  tor  ad  hoc  elegerit^  jtt  quthus^  curam  ipfe  commiferit  g  fi  i^r9 
**  ttjlator  nulhs  ad  hoc  nominaverit,  pojfunt  propinqut  et  con* 
**  fangtnnn  ipfius  defunBi  ad  id  faciendum  fe  ingerere*** 

But  if  the  deceafed  died  wholly  inteftate,  without  making 
cither  will  or  execators,  then  generalletters  of  adminiftration 
mud  be  granted  by  the  ordinary  to  fuch  adminiftrator  at 
ihe  ftatutes  of  Edward  the  third  and  Henry  the  eighth^ 
before*mentioned,  direi^.  In  coufequencc  of  which  we  may 
obfi^Tve ;  I.  That  the;  ordinary  is  compellable  to  grant  admi- 
niftration of  the  goods  and  chattels  of  the  wife^  to  the  huf- 
band,  or  his  reprefeptatives  ^ :  and  of  the  hufband's  eiFcAsf 
to  the  widow,  or  next  of  kin;  but  he  may  grant  it  to  either, 
or  bothy  at  his  difcretion  K  2.  That,  among  the  kindred, 
thofe  are  to  be  preferred  that  are  the  neareft  in  degree  to 
the  inteftate ;  but,  of  perfons  in  equal  degree,  the  ordinary 
may  take  which  he  pleafes  ^»  3.  That  this  nearnefs  or  pro* 
pinquity  of  degree  (hall  be  reckoned  according  to  the  com- 
putation of  the  civilians^ ;  and  not  of  the  canonifts,  which 
the  law  of  England  adopts  in  the  defcent  of  real  eftates  ^  (8) : 
becaufe  in  the  civil  computation  the  intellate  himfelf  is  the 
terminus^  a  quo  the  feveral  degrees  are  numbered  %  and  not 
the  common  anceftor,  according  to  the  rule  of  the  canonifts« 
And  therefore  in  the  firft  place  the  children,  or  (on  failure 
of  children)  the  parents  of  the  deceafed,  are  entitled  to  the 
adminiftration  :  both  which  are  indeed  in  the  firft  degree  ; 
but  with  us "  the  children  are  allowed  the  preference  ^  Then 

**  Cro.  Car.  io6.    Sut  29  Caf.  II.  ■>  Godolph.  p.  x.  c  S4*  §  i*  iVera. 

c<  3*     1  P.  Wmi.  381.  12^; 

^  Salk.  36.    Stn.  532.  c  Is  Gemuoy  tbtre  was  a  long  dif- 

^  See  page  496.  pute  whether  a  inan*s  children  fliould 

*  Prec.  Chaac.  593.  inherit  his  cfic^s  doriog  the  life  of  their 

"  See  page  203.  A07.  224.  grandfather}  which  depends  (as  we  Aail 

fee 


1^ 


(8)  See  page  224,  note  12,  where  the  Editof  endeavourB  t# 
ihew  that  the  canon  law  computation  is  of  no  avail  whatever  in  the. 
defcent  of  real  eftates* 
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follow  brothers  %  grandfatben  V  uncles  or  nephews  %  (and 
the  females  of  each  clafs  refpedively,)  and  laftlj  coufin& 
4.  The  half  blood  is  admitted  to  the  adminiftration  as  well 
as  the  whole ;   for  they  are  of  the  kindred  of  the  inteftate, 
and  only  excluded  from  inheritances  of  land  upon  feodal 
reafons.    Therefore  the  brother  of  the  half  blood  (hall  ex- 
dude  the  uncle  of  the  whole  blood ' ;  and  the  ordinary  may 
grant  adminiftration  to  the  fifter  of  the  half,  or  the  brother 
of  the  whole  blood,  at  his  own  di^cretion^     5.  If  none  of 
the  kindred  will  take  out  adminiftration,  a  creditor  may,  by 
cuftom,  do  it  "•     6,  If  the  executor  refufes,  or  dies  inteftate^ 
the  adminiftration  may  be  granted  to  the  reGduary  legatee, 
m  exclufion  of  the  nex^  of  kin  ^.  7.  And,  laftly,  the  ordina- 
ry may,  in  defe£l  of  all  thefe,  commit  adminiftration  (as  he 
might  have  done  *  before  the  ftatute  of  Edward  III.)  to  fuch 
difcreet  perfon  as  he  approves  of:  or  may  grant  him  letters 
ad  colligendum  bona  defunRiy  which  neither  makes  him  execu- 
tor nor  adminiftrator;  his  only  buGnefs  being  to  keep  the 
goods  in  his  fafe  cuftody^,  and  to  do  other  ads  for  the  be- 
neGt  of  fuch  as  are  entitled  to  the  property  of  the  deceafed  *• 
If  a  baftardy  who  has  no  kindred,  being  nuUiusfilius^  or  any 
one  elfe,  that  has  no  kindred,  dies  inteftate,  and  without 
wife  or  child,  it  hath  fortnerly  been  held  *  that  the  ordinary 
might  feife   his  goods  and  difpofe  of  them  in  ptos   ufusn^ 
But  the  ufual  courfe  now  is  for  fome  one  to  procure  letters 
patent,  or  other  authority  from  the  king ;  and  then  the  ordi- 

Iff  hereafter)  on  the  fame  principles  at  rents.    (Mod.  Un.  Hift.  txix,  aS.) 

the  granting  of  admtniftrations.    Ac  laft  p  Harris  in  Nov,  iiS.  c.  s. 

it  was  agreed  at  the  diet  of  Arenibcrg,  ^  Prec.  Chanc.  517.  i  P.  Wins.  4z« 

•bout  the  mUdle  of  the  tenth  cencary»  '  A(k.  455. 

tliat  the  point  (hould  be  decided  by  com-  *  z  Venir.  425. 

hat.     Accordtnglyy  an  eqaal  number  of  <  Aleyo.  36.     Styi.  74. 

chafflpioot  being  chofcn  on  both  6des,  "  Salk.  3S. 

diofe  of  the  children  obtiined  the  vie.  "*"  i  Sid.  aSi.     1  Ventr.  2t^» 

tory,  and  fo  the  Uw  waa  eftabliihed  in  *  Plowd.  278. 

their  faToufy  that  the  tfliie  of  a  perfon  r  Weniw.  ch.  X4« 

deceafed  fliail  be  entitled  to  his  goods  '  %  Inft.  398* 

•sd  chattds  la  frefereace  to  kit  pa.  "  Salk*  37. 
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nary  of  courfe  grants  adminiftration  to  fuch  appointee  of  the 
crown  ^  (p). 

The  intereft,  veftcd  in  the  executor  by  the  will  of  the 
deceafed,  may  be  continued  and  kept  alive  by  the  will  of  the 
fame  executor :  fo  that  the  executor  of  A's  executor  is  to  all ' 
intents  and  purpofes  the  executor  and  reprefentative  of  A 
himfelf  ^ ;  but  the  executor  of  A's  adminiftrator)  or  the  ad<« 
sniniftrator  of  A's  executor^  is  not  the  reprefentative  of  A  *. 
For  the  power  of  an  executor  is  founded  upon  the  fpeciai 
confidence  and  a£lual  appointment  of  the  deceafed  $  and  fuch 
executor  is  therefore  allowed  to  tranfmit  that  power  to  ano* 
ther,  in  whcnn  he  has  equal  confidence  :  but  the  adminiftra* 
tor  of  A  is  merely  the  officer  of  the  ordinary^  prefcribed  to 
him  by  a£l  of  parliament,  in  whom  the  deceafed  has  repofed 
no  truft  at  all :  and  therefore,  on  the  death  of  that  officer^ 
it  refults  back  to  the  ordinary  to  appoint  another.  And^ 
with  regard  to  the  adminiftrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A ;  being  only  commiflioned 
to  adminifter  the  efie£ls  of  the  inteftate  executor,  and  not  of 
the  original  tellator.  Wherefore  in  both  thefe  cafes,  and 
whenever  the  courfe  of  reprefentation  from  executor  to  exe* 
cutor  is  interrupted  by  any  one  adminiftration,  it  is  necef* 
ary  for  the  ordinary  to  commit  adminiftration  afre(h,  of  the 
goods  of  the  deceafed  not  adminiftered  by  the  former  exe- 
cutor or  adminiflrator.  And  this  adminiftrator,  de- bonis 
mn^  is  the  only  legal  reprefentative  of  the  deceafed  in  matters 
of  perfonal  property  **.    But  he  may,  as  well  as  an  original 

*  3  P.  Wms.  33.  *  Bro.  Ahr*  tit.  admrnfiratw*  7. 

e  Stat.  25  Edw.   II!.  ft.   5.   c.   5.         •  Styl.  225. 
I  Leon.  275.  • 


(9)  "Where  a  baftard  dies  inteftate  without  wife  or  ifiue,  the 
king  IS  entitled  to  his  perfonal  property  as  adminiilrator ;  but  it 
IS  ufual  for  the  crown  to  grant  the  adminiftration  of  it  to  fonie  re- 
lation of  the  baftard's  father  or  mother,  refervlng  one  tenth  or 
other  fmall  proportion  of  it.     i  IVoodd.  398. 
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adminiftrator,  have  onlj  a  limited  or  fpecial  adminiftration 
committed  to  his  care,  viz.  of  certain  fpecific  efiecls,  fuch 
as  a  term  of  years  and  the  like  j  the  reft  being  committed  to 
others  U 

C  507  3     Having  thus  (hewn  what  is,  and  who  may  be,  an  exe« 
cutor  or  adminiftrator,  I  proceed  now,  ^/thly  and  laftly',  to 
inquire  into  fome  few  o£  the  principal  points  of  their  office 
and  duty.    Thefe  in  general  are  very  much  the  fame  in  both 
executors  and  adminiftrators ;  excepting,  firft,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  admmiftrator  is 
not,  unlefs  where  a  teftament^is  annexed  to  his  adminiftra^ 
tion,  and  then  he  differs  ftill  lefs  from  an  executor :  and  fe* 
condly,  that  an  executor  may  do  many  a£ts  before  he  proves 
the  will2(io),  but  an  adminidrator  may  do  nothing  till  letters 
of  adminillration  are  iiTued ;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  probate  \  the  latter  owes  his 
entirely  to  the  appointment  of  the  ordinary.     If  a  {tranger 
takes  upon  him  to  a£^  as  executor,  without  any  juft  authority 
(as  by  intermeddling  with  the  goods  of  the  deceafed^,  and 
many  other  tranfaflions  ^)  he  is  called  in  law  an  executor  of 
his  own  wrong,  de/on  tort,  and  is  liable  to  all  the  trouble  of 
an  executorfliip,  without  any  of  the  profits  or  advantages: 
but  merely  doing  a£ts  of  neceffity  or  humanity,  as  locking 
up  the  goods,  or  burying  the  corpfe  of  the  deceafed,  will  not 
amount  to  fuch  an  intermeddling,  as  will  charge  a  man  as 
executor  of  his  own  wrong  ^    Such  a  one  cannot  bring  an 

f  I  Roll.  Abr.  908.  Godolph.  p«  x«        *  5  Rep  33,  34 
C.  30.     Salk.  36.  ^  Wrntw.  ch.  14.  SUt  43Elix.  c.t^ 

•  Wencw.  ch.  3.  >  Dyei.  166. 

*  Corny  ns.  151. 


(10)  He  may  commence  an  adlion,  but  he  cannot  declare  in  the 
a£iion,  before  probate ;  for  when  he  declares,  he  muft  produce  in 
court  the  letters  tcftamentary.  A.nd  he  may  releafe  or  pay  a  debt ; 
may  afient  to  a  legacy^  and  be  fued  before  probate ;  and  do  other 
ads,  which  feem  to  be  fully  enumerated  in  1  Sali,  2991  and  Cms. 
Z>;]^.  yidnott*  B.  9. 
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&£iion  himfelf  in  right  of  the  deceafed  ",  but  anions  may 
be  brought  againft  him,  And«  in  all  anions  by  creditors^ 
againft  fuch  an  officious  intruder,  he  ihall  he  named  an  exe- 
cutor,  generally"}  for  the  mod  obvious  conclufion,  which 
firangers  can  form  from  his  couduft,  is  that  he  hath  a  will 
of  the  deceafed,  wherein  he  is  named  executor,  but  hath  not 
yet  taken  probate  thereof*'.  He  is  chargeable  with  the  debts 
of  the  deceafed,  fo  far  as  aflets  come  to  his  hands  ^  :  and,  as 
•gainft  creditors  in  general,  (hall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  fame  or  a  fuperior  degree  % 
himfelf  only  excepted  '•  And  though,  as  againft  the  right-  [  508  ] 
ful  executor  or  adminiftrator,  he  cannot  plead  fuchpaymenty 
yet  it  (hall  be  allowed  him  in  mitigation  of  damages ' ;  un- 
lefs  perhaps  upon  a  deficiency  of  aflets,  whereby  the  rightful 
executor  may  be  prevented  from  fatisfying  his  own  debt '( i  z  )• 
But  let  us  now  fee  what  are  the  power  and  duty  of  a  right- 
ful  executor  or  adminiftrator. 

T.  He  muft  tury  the  deceafed  in  a  manner  fuitable  to  the 
eftate  which  he  leaves  behind  him.  Necefiary  funeral  ex- 
penfes  are  allowed,  previous  to  all  other  debts  and  charges  ^ 
but  if  the  executor  or  adminiftrator  be  extravagant^  it  is  a 
fpecics  oidevaftation  or  wafte  of  the  fubftance  of  the  deceafed, 
and  (hall  only  be  prejudicial  to  himfelf,  and  not  to  the  credi- 
tors or  legatees  of  the  deceafed  \ 

^  Bro*  j^r»  t.  admh^rator,  S«  ''5  Rep.  30*    Moor.  517* 

*  5  Re?»  3>'  •  '«  Mod.  ^41.  471. 

o  il  Mod.  471.  *  Wentw.  ch.  14. 

'  Dyer.  166.  *  Salk.  1^6,    Codolph.  p.  s.  c.  26. 

n  I  Chan.  Ca£  33.  $  2. 


(11)  It  it  held,  that  the  leaft  intermeddh'ng  with  the  cfft€ts  of 
the  intcilate,  even  milking  cows,  or  taking  a  dog,  will  conftitute  an 
executor  defon  tori,  Dy,  166.  An  executor  of  his  own  wrong  will 
be  liable  to  an  a^ion,  unlefs  he  has  delivered  over  the  goods  of  the 
mtellste  to  the  rightful  adminiftrator  before  the  aftion  is  brought 
againft  him.  And  he  cannot  retain  the  inteftate's  property  in  dif« 
charge  of  his  own  debt,  although  it  is  a  debt  of  a  fuperior  degree« 
3  T.  R.  590.    ^  T.  JR.  100. 
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2.  The  executor,  or  the  adminiftrator  durante  mtwre  aeta'^ 
ffy  or  durante  ahfentiaj  or  eum  teftamento  annexo,  muft  prove 
the  will  of  the  deceafed:  which  is  done  eidier  in  commonfirm^ 
which  is  only  upon  his  own  path  before  the  ordinary,  or  his 
furrogate ;  or  per  tefies^  in  more  folemn  form  of  law,  in 
cafe  the  validity  of  the  will  be  difputed  ^«    When  the  will  im 
fo  proved,  the  original  muft  be  depofited  in  die  reg^ry  o£ 
the  ordinary ;  and  a  copy  thereof  in  parchment  is  made  out 
under  the  feai  of  the  ordinary,  and  delivered  to  the  executor 
or  adminiftrator,  together  with  a  certificate  of  it's  having 
being  proved  before  him :  all  which  together  is  ufually  ftiied 
the  probate.     In  defeat  of  any  wiH,  the  perfcm  entitled  to  be 
adminiftrator  muft  alfo  at  this  period  take  out  letters  of  ad- 
miniftration  under  the  feal  of  the  ordinary  \  wKerebf  an  exe* 
eutorial  power  to  colted  and  adminifter,  that  is,  difpofe  of  d»e 
^goods  of  the  deceafed,  is  vefted  in  him :  and  he  muft,  by 
ftatute  22  &  23  Car.  II.  c.  lo.  enter  into  a  bond  with  fmre* 
ties,  faithfully  to  execute  his  truft.     If  all  the  goods  of  tbe 
deceafed  lie  within  rhe  fame  jurifdi^ion,  a  probate  before  the 
[  509  ]  ordinary,  or  an  adminiftnrtion  granted  by  him,  are  die  only 
proper  ones  :  but  if  the  deceafed  had  bona  notaUha^  or  chat« 
tels  to  the  value  of  a  hundred Jif tilings,  in  two  diilind:  dioce£et 
or  jurifdi£lions,  then  the  will  muft  be  proved,  or  admini- 
ftration  taken  out,  before  the  metropolitan  of  the  province^ 
by  way  of  fpeclal  prerogative  ^;  whence  the  courts  whefe  the 
validity  of  fuch  wills  is  tried,  and  the  offices  where  they  are 
regiftered,  are  called  the  prerogative  courts,  and  tbe  preroga- ' 
tive  offices,   of  the  provinces  of  Canterbury  and   York. 
Lyndewode^  who  flourifhed  in  the  beginning  of  the  fifteentli 
century,  and  was  official  to  archbiihop  Chichele,  interprets 
thefe  hundred  (hillings  to  t\gn\iy  folidos  legales ;  of  wluch  he 
tells  us  feventy-two  amounted  to  a  pound  of  gold,  which  iit 
his  time  was  valued  at  fifty  nobles  or  16L  13  j.  4^.  He  vber&r 
fore  computes  ^  that  the  hundred  (hillings,  which  cooftituted 
bona  notabilia^yiftxt  then  equal  in  current  money  to  23  /.  y* 
o\d,    Thjs  will  account  for  what  is  faid  in  our  antieot 

V  'Godoiph;  p.  X.  c.  20.  §  4.  ^  Provlnc,  /.  3.  t»  ij.  (.  hem,  v.  cea» 

X  4  loft.  335.  <«ff*  &f-  fiatutumv,  Uaclu 
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books^  that  icna  natabUia  in  the  diocefe  of  Londo|i  %  and  in- 
deed CYCiy  where  elfe  %  were  of  the  value  of  ten  pounds  by 
CQfnp^tion :  for^  if  we  purfue  the  calculations  of  Lyndewode 
to  their  full  extent,  and  confider  that  a  pound  of  gold  is  now 
almoft  equal  in  value  to  an  hundred  and  fifty  nobles^  we  (hall 
extend  the  prefent  amount  of  bona  notabilia  to  nearly  70A  But 
the  makers  of  the  canons  of  1603  underftood  this  antient  rule 
to  be  meant  of  the  (hillings  current  in  the  reign  of  James  I9 
and  have  therefore  directed  ^  thzt  Jive  pounds  (hall  for  the  fu- 
ture be  the  ftandard  of  bona  notabilia^  fo  as  to  make  the  pro- 
bate fall  within  the  archiepifcopal  prerogative.  Which  pre- 
rogative (properly  underftood)  is  grounded  upon  this  rea- 
fonable  foundation :  that,  as  the  bi(bops  were  themfelves 
originally  the  adminiilrators  to  all  inteftates  in  their  own 
diocefe,  and  as  the  prefent  adminiftrators  are  in  effe£):  no 
other  than  their  officers  or  fubftitutes>  it  was  impo(fible  for 
the  bi(hops»  or  thofe  who  z€ttA  under  them,  to  collect  any 
goods  of  the  deceafed,  other  than  fuch  as  lay  within  their- 
own  diocefesy  beyond  which  their  epifcopal  authority  extends  [  510  J 
not.  But  it  would  be  extremely  troublefome,  if  as  many 
adminiftrations  were  to  be  granted,  as  there  are  diocefet 
within  which  the  deceafed  had  bona  notabilia ;  befides  the 
uncertainty  which  creditors  and  legatees  would  be  at,  in  cafe 
different  adminiftrators  were  appointed,  to  afcertain  the  fund 
out  of  which  their  demands  are  to  be  paid.  A  prerogative  is 
therefore  very  prudently  vefted  in  the  metropolitan  of  each 
province,  to  mAz  in  fuch  cafes  one  adminidration  ferve  for 
all.  This  accounts  very  fatisfa£torily  for  the  reafon  of  taking 
put  adminidration  to  intedates,  that  have  large  and  diffufive 
property,  in  the  prerogative  court :  and  the  probate  of  wills 
naturally  follows,  as  was  before  obferved,  the  power  of  grant* 
ing  adminidrations  \  in  order  to  fatisfy  the  ordinary  that  the 
deceafed  has,  in  a  legal  manner,  by  appointing  his  own  exe- 
cutor, excluded  him  and  his  officers  from  the  privilege  of 
adminidring  the  effedls. 

*  4  Tnft.  335.    Godolph.  p.  %.  c.  aft.    .  ^  cao.  93. 

•  Plow4.  »8i. 
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3.  The  executor  or  admmiftnitor  U  to  make  an  inventory  ^ 
of  all  the  goods  and  chattels^  whether  in  pofleflion  or  a£Hoxi, 
of  the  deceafed ;  which  he  is  to  delirer  in  to  the  ordinaxy 
upon  oath,  if  thereunto  lawfully  required, 

4*  He  is  to  colU^^  all  the  goods  and  chattels  fo  inventoried  % 
and  to  that  end  he  has  very  large  powers  and  interefts  con* 
ferred  on  him  by  law  i  being  the  reprefentative  of  the  de* 
ceafed  **,  and  having  the  fame  property  in  his  goods  as  the 
principal  had  when  Uving,  and  the  fame  remedies  to  rccoTor 
them.  And  if  there  be  two  or  more  executors,  a  fale  pr 
releafe  by  one  of  them  (hall  be  good  againft  all  the  reft  *  | 
but  in  cafe  of  adminiftrators  it  is  otherwifc  ^-  Whatever  is 
fo  recovered,  that  ia  of  a  faleable  nature  and  may  be  con* 
verted  into  ready  money,  is  called  ajks  in  the  hands  of  the 
executor  or  adminiftrator^;  that  is  fufficient  or  enough 
(from  the  French  ajh^)  to  make  him  chargeable  to  a  ore^ 
ditor  or  legatee,  fo  far  as  fuch  goods  and  chattels  ei^tend, 
[  511  3  Whatever  aflets  fo  come  to  his  hands  he  may  convert  into 
ready  money,  to  anfwer  the  demands  that  maybe  made  upon 
him  (i^)  •  which  is  the  nej^t  thing  to  be  confidered  j  for, 

|,  The  executor  or  adminiftrator  mud  pay  the  dtiis  of 
the  deceafed.  In  payment  of  debts  he  muft  obferve  the  rules 
of  priority ;  otherwife,  on  deficiency  of  aflets,  if  be  pays 
thofe  of  a  lower  degree  firfl;,  he^muft  anfwer  thofe  of  a  higher 
out  of  his  own  eftate.  And,  firft,  he  may  pay  all  funeral 
charges,  and  the  expenfe  of  proving  the  will,  and  the  like*  , 
Secondly,  debts  due  to  the  king  on  record  or  fpecialty  ^« 
Thirdly,  fuch  debts  as  are  by  particular  ftatutes  to  be  pre-^ 
ferred  to  all  others ;  as  the  forfeitures  for  not  burying  ia 

«  Stat,  ^i  Hen.  VIIL  ^.5.  '  i  Atk.  4.6Q. 

*  Co.  Utt.  109.  •  See  pag.  244.. 

*  Dyer.  23.  ^  i  ilod.  129. 


(12)  The  goods  of  a  teftator,  in  the  pofreilion  of  the  executor^ 
cannot  be  taken  In  execution  of  a  judgment  in  an  adlion  brqughl; 
againft  the  executor  ip  his  own  right.    j^T.  R.  6^1^ 

woollen^ 
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woollen ',  money  due  upon  poors  rates  *,  for  letters  to  the 
poft  office*,  and  fome  others.  Fourthly,  debts  of  record  j 
as  judgments,  (docquetted  according  to  the  ft atute  4  &  5  W.  & 
M.  c.  20.)  ftatutes  and  recognizances'*  (13).  Fifthly,  debts 
due  on  fpecial  contra£ts ;  as  for  rent,  (for  which  the  leiTor 
has  often  a  better  remedy  in  his  own  hands,  by  diftreining,) 
or  upon  bondsy  covenants,  and  the  like,  under  feal"  (14}* 
Laftly,  debts  on  fimple  contrails,  'vix.  upon  notes  unfealed^ 
and  verbal  promifes.  Among  thefe  (imple  contrads,  fer- 
vants  wages  are  by  fome  ^  with  reafon  preferred  to  any  other; 
and  fo  ftood  the  antient  law,  according  to  Bra£ion  ^  and 
Fleta*«,  who  reckon,  among  the  firft  debts  to  be  paid,  yJrv/- 
tiafervientium  et  Jiipendia  famulorum*  Among  debts  of  equal 
degree,  the  executor  or  adminiftrator  is  allowed  to  pay  him* 
felf  firft,  by  retaining  in  his  hands  fo  much  as  bis  debt 
amounts  to  '•  But  an  executor  of  his  own  wrong  is  not 
allowed  to  retain :  for  that  would  tend  to  encourage  credi- 
tors to  ftrive  who  fiiould  fivft  take  pofleffion  of  the  goods  of 
the  deceafed ;  and  would  befides  be  taking  advantage  of  his 
own  wrongj  which  is  contrary  to  the  rule  of  law  '•  If  a 
creditor  conftitutes  his  debtor  his  executor,  this  is  a  releafe  f  Ci2  1 
or  difcharge  of  the  debt,  whether  the  executor  a6ls  or  no^; 
provided  there  be  aflets  fufficient  to  pay  the  teftator^s  debts ! 
for,  though  this  difcharge  of  the  debt  (hall  take  place  of  all 
legacies,  yet  it  were  unfair  to  defraud  the  teftator's  creditors 
of  their  juft  debts  by  a  releafe  which  is  abfoltely  voluntary  \ 
Alfo,  if  no  fuit  is  commenced  againft  him,  the  executor 
may  pay  any  one  creditor  in  equal  degree  his  whole  debt. 


I  Stat,  ^o  Car.  II.  c.  3. 

*  Stat.  17  Geo.  11.  c.  38. 
I  Stat.  9  Ann.  e.  lo. 

*  4  Rep.  60.  Cro.  Car.  363. 
»  Wcntw.  ch.  xz» 

°  I  Roll.  Abr.  9x7* 


4  /.  1.  r.  56*  §  io« 

*  xo  Mod.  496.    See  vol.  III.  p.  x8. 

*  5  Rep.  30. 

*  Plowd.  194.    Salk.  299. 

"  Salk.  303.     1  Roil.  Abr.  921. 


( 1 3  )  To  this  clafs  of  debts  muft  be  added  a  decree  of  4  court  of 
equity.     3  P,  Wins.  40 1. 

( 14)  A  court  of  equity  will  order  voluntary  bonds  or  other  fpe- 
cial contra6b,  without  confideration,  to  be  poftponed  to  fimple  coo- 
trafi  dtbts.    3  P.  Wnu.  222. 

R  r  4  though 
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though  he  has  nothing  left  for  the  reft :  for,  without  a  fuit 
commenced,  the  executor  has  no  legal  notice  of  the  debt''(  15). 

^  Dyer.  32.  2  Leon.  60. 

(15)  After  a  fuit  is  commenced,  the  executor  or  adminiflrator 
may  ftill  give  a  preference  to  other  creditors  of  the  fame  degree, 
by  confefling  a  judgment  to  them  for  the  real  amount  of  their 
debts.  I  P.  Wms.  295.  But  after  a  bill  is  filed  by  a  creditor  for 
a  difcovery  of  affets  and  payment  of  his  debt,  the  executor  or  ad« 
xniniftrator  may  pay  another  creditor  of  equal  degree  without  coA- 
feifing  a  judgment.     3  P.  IVms,  401. 

The  courfe  of  adminiftration,  or  payment  of  the  debts  according 
to  their  priority  applies  only  to  legal  aflets ;  but  as  natural  equity 
requires  ths^t  all  the  creditors  of  the  teftator  (hould  be  paid  equally, 
when  therefore  the  teilator  leaves  his  real  eflates  to  truftees  or  to 
executors,  who  thus  become  truftees  for  the  payment  of  his  debts, 
thefe  are  called  equitable  aflets,  becaufe  a  court  of  equity  wiD 
order  all  the  creditors  to  be  paid/ori/^,  or  an  equal  fhare  out 
of  this  fund,     i  Bro.  ijS.  2  jltk,  50. 

Arid  even  where  fpecialty  creditors  have  received  part  of  their 
debts  out  of  the  perfonal  eftate,  a  court  of  equity  will  reftrain 
them  from  receiving  any  part  of  the  equitable  fund,  till  all  the 
other  creditors  are  -  paid  an  equal  proportion  of  their  debts; 
3  P.  Wms,  332. 

The  perfonal  eftate  is  faid  to  be  the  natural  fund  for  the  pay- 
ment of  debts,  yet  it  will  be  exonerated  if  the  teftator  leaves  by 
his  will  fufficient  real  property  for  the  payment  of  his  debts,  pro- 
vided it  is  the  manifeft  intention  that  the  perfonal  eftate  fhall  be 
exonerated,  and  that  the  real  eftate  ftiall  be  alone  applied  to  that 
purpofc.     I  Bro,  ^62,  2  Bro.  60. 

If  lands  defcend  to  the  heir  charged  by  the  teftator  with  his 
debts,  there  it  fhall  be  liable  to  all  his  debts,  although  it  fhall 
be  confidcred  as  legal  affets,  and  they  fhall  be  paid  according  to 
their  priority*  2  j^tk.  290.  I  P.  Wms,  430.  The  equity  of  re- 
demption of  lands,  mortgaged  in  fee,  is  equitable  afiets ;  for  the 
creditors  can  have  no  rdief  from  it,  but  in  a  court  of  equity. 
2  Aih.  290. 

All  fpecialty  creditors,  where  the  teftator  has  bound  himfelf  and 
his  heirs,  have^helr  eledion,  whether  they  will  refort  to  the  heir,* 
who  has  lands  by  dcfcent,  or  to  the  executor,  for  payment  of  their 
deblu ;  r.nd  although  a  court  of  equity  will  not  interpofe  its  autho- 
rity, ztA  compel  the  fpecialty  creditors  to  apply  to  the  heir,  yet  if 
tlicy  c::hauft  the  perfonal  fund,  or  leave  infufficient  for  the  dif- 

charge 
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6.  When  the  debts  are  all  difcharged,  the  Ifgactes  claim 
Ac  next  regard ;  which  are  to  be  paid  by  the  executor  fo  far 
as  his  affets  will  extend  •,  but  he  may  not  give  himfelf  the 
preference  herein,  as  in  the  cafe  of  debts  \ 

A  LEGACY  is  a  bequeft,  or  gift,  of  goods  and  chattels 
by  tcftament ;  and  the  perfon  to  whom  it  was  given  is  ftiled 
the  legatee  :  which  every  perfon  is  capable  of  being,  unlefii 
particularly  difabled  by  the  common  law  or  ftatotcs,  as  trai- 
tors, papifts,  and  fome  others.  This  bequeft  transfers  an 
inchoate  property  to  the  legatee  \  but  the  legacy  is  not  perfc£k 
withput  the  aflcnt  of  the  executor ;  for  if  I  have  a  general 
or  pecuniary  legacy  of  lOoA  ox  z  fpecific  one  of  a  piece  of  pkte^ 
I  cannot  in  either  cafe  take  it  without  the  confent  of  the  exe* 
cutor  y  (£6).  For  in  him  all  the  chattels  are  vefted;  and  it  is 
his  bufinefs  firft  of  all  to  fee  whether  there  is  a  fufficicnt  fun* 
left  to  pay  the  debts  of  the  teftator :  the  rule  of  equity  being, 
that  a  man  muft  be  juft,  before  he  is  permitted  to  be  gene- 

*  2  Vern.  434.  a  P.  Wms,  25.  ^  Co.  Utt.  lii.     Aleyii.  39. 

charge  of  the  fimple  contraft  creditors  and  legatees,  it  will  enable 
thcfe  to  ftand  in  the  place  of  the  fpeciaky  creditors,  and  to  recover 
from  the  heir  at  law  the  amount  of  what  they  have  draVNi  out 
of  the  perfonal  fund,  i  Fef.  312.  This  ia  called  inarflialling 
the  affets.  If  a  perfon  mortgages  an  eftate  and  dies,  the  heir 
at  law  (hall  have  the  eilate  exonerated,  or  the  mortgage  dif.^ 
charged  by  the  perfonal  reprefentative  out  of  the  perfonal  ^ftate, 
provided  it  does  not  interfere  with  other  debts  and  legacies,  for  the 
perfonal  eflate  has  been  augmented  to  that  extent  in  confequence  of 
the  mortgage ;  and  therefore  the  heir  at  law  fhall  not  have  the 
benefit  of  the  perfonal  eflate  to  difcharge  a  mortgage,  which  was 
not  brought  upon  the  eftate  by  the  teftator  or  inteftate.  2  Ca:t*s 
P.  Wms.  664.     2  Bro.  loi. 

If  a  teftator  having  mortgi^ed  an  eftate  devifes  it  by  will,  and 
Tiermits  other  lands  to  defcend  to  his  heir,  the  devifee  ihall  have  the 
eftate  devifed  to  him  cjconerated  out  of  the  perfonal  eftate,  and  if 
^at  is  infufficient  by  the  heir  at  law.     2  jiiL  430. 

(16)  In  Decks  v.  Struit^  $T.  R.  690,  it  was  determined  that 
no  aAion  can  be  maintained  in  a  court  of  law  to  recover  a  legacy, 
though  it  had  before  been  decided  that  an  a6lion  of  aftumpfit  might 
have  been  brought  againft  an  executor  in  his  own  right,  if  in 
confideration  of  aifets  in  his  pofteftion  he  had  promifed  to  pay  the 
•    legatee  the  legacy.     Ccnvp.  284.  2  89. 


^ 
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rous ;  or,  as  Bradon  exprefles  the  fcnfe  of  our  anticnt  law  *, 
•*  tU  bonis  defun^i  primo  deducenda  funt  ea  quae  f wit  necejfitatis 
<*  it  poflea  quae  funt  utiVttatis^  et  ultimo  quae  funt  voluntas 
*'  tis.**  And  in  cafe  of  a  deficiency  of  afTets,  all  the  general 
legacies  muft  abate  proportionably,  in  order  to  pay  the  debts; 
(  513  ]  but  z/^cijic  legacy  (of  a  piece  of  plate,  a  horfe,  or  the  like) 
18  not  to  abate  at  all,  or  allow  any  thing  by  way  of  abate* 
ment,  unlefs  there  be  not  fufficient  without  it*.  Upon  the 
fame  principle,  if  the  legatees  had  been  paid  their  legacies^ 
they  are  afterwards  bound  to  refund  a  ratable  part,  in  cafe 
debts  come  in,  more  than  fufficient  to  ezhauft  the  refiduum 
after  the  legacies  paid  ^.  And  this  law  is  as  old  as  Bra<^oii 
and  Fleta,  who  tell  us  ^,  ^^  ft  plurajint  dehita^  vel  plus  lega» 
^*  turn  fuerity  ad  quae  catalla  defunQi  nonfufficiant,  fiat  uhlque 
*•  defalcation  excepto  regis  privilegio!* 

If  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  (hall  fink  into  the  refiduum.  And  if  a 
eonti/jgent  legacy  be  left  to  any  one ;  as  when  he  attains,  or  if 
he  attains,  the  age  of  twenty-one ;  and  he  dies  before  that 
timev  it  is  a  lapfed  legacy  \  But  a  legacy  to  one,  to  Repaid 
when  he  attains  the  age  of  twenty-one  years,  is  a  vefted  le- 
gacy ;  an  intereft  which  commences  in  praefentiy  although 
k  he  folvendum  infutur9{i  7}  and,  if  the  legatee  dies  before  that 

*  L  1.  f.  26.  ^  Brad*  /.  2«  e,  x6.  Fle(.A  «.  r.  57. 

•  iVcm.  Ill*  §•  !!• 

*  Ibid.  205«  '  D^er.  59.  i  Hqu.  Caf.  abr.  195. 

(17)  If  the  legacy  is  given  when,  or  if  the  legatee  attains  a 
eertam  age,  or  to  him  at  that  age,  the  time  \%  faid  to  be  annexed 
to  the  fubfbince  of  the  legacy,  and  it  is  not  vefted  or  tranfmilEble 
to  his  reprefcntatives  if  the  legatee  dies  before  that  age ;  but  if  it 
is  payable  at  that  age,  or  when,  or  if  he  attains  it,  the  time  is  faid 
to  be  annexed  to  the  payment  only,  and  the  legacy  is  veiled  and 
tranfmiifible  though  he  (hould  die  without  ever  arriving  at  that 
age.  2  Atk^  128.  This  is  a  trifling  diflin£Uon,  and  underftood  or 
attended  to  by  few  teflators,  who  make  their  own  wills.  If  the 
tetlator  gives  a  legacy  without  referring  the  time  to  the  payment, 
it  will  notvvithftanding  be  vefted,  if  he  gives  the  intereft  until  that 
time.  2  Bro.  3.  But  this  rule  will  not  extend  to  a  maintenance 
lefs  thsin  the  intereft.  3  Bro*  416.  Sut  if  lands  are  dcYifed,«r&« 
^  Ch9 
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agCi  his  reprefentatives  (hall  receive  it  out  of  the  teftator^t 
perfonal  eftate,  at  the  fame  time  that  it  would  have  become 
papbk)  in  cafe  the  legatee  bad  lived  ( x  8).  This  diftiodlioxi  is 
borrowed  from  the  civil  law  *;  and  it's  adoption  in  our  courts  ' 
is  not  fo  much  owing  to  it's  intrinfic  equity,  as  to  its  having 
been  before  adopted  by  the  ecclefiaftical  courts.  For,  fince 
the  chancery  has  a  concurrent  jurifdi£tion  with  themy  in  re» 
gard  to  the  recovery  of  legacies,  it  was  reafonable  that  thero 
fhould  be  a  conformity  in  their  determinations ;  and  that  the 
fubje£l:  fhould  have  the  fame  meafur'e  of  juftice  in  whatever 
court  he  fued'.  But  if  fuch  legacies  be  charged  upon  a  real 
eftate,  in  both  cafes  they  (hall  lapfe  for  the  benefit  of  the 
heir  ^ ;  for,  with  regard  to  devifes  z&Sting  lands,  the  ec* 
cleiiaftical  court  hath  no  concurrent  jurifdi£kion  ( 19).  And,  ia 

•  ^  35.  !•  X  ^  »•        '1  Equ.  Caf.  abr.  »95.         •  »  P.  Wins.  6ox. 


the  devifee  attains  a  certain  age^  the  intereft  in  the  eftate  will  be 
veftcd,  and  upon  the  death  of  the  devifee  before  that  age,  will 
defcend  to  his  heir.     3  T.  R*  41. 

(18)  But  where  a  legacy  is  given  to  another,  in  cafe  the  firil 
legatee  dies  under  twenty-one  or  a  certain  age,  the  legacy  muft  be 
paid  upon  the  death  of  the  infant.  And  where  it  is  not  given  over 
to  another,  if  it  bears  intereft,  his  reprefentative  (hall  be  entitled  to 
it  immediately;  but  if  the  interefl  allowed  by  the  teflator  is  lels 
than  the  interefl  allowed  by  a  court  of  equity,  the  executor  of  the 
teilator  (hall  be  entitled  to  the  difference  until  the  firfl  legatee 
would  have  arrived  at  the  age  prefcribed  by  the  teftator.  2  P# 
f^nu.  478.     I  Bro.  1 05, 

A  bequeft  of  a  refidue  or  fund  to  all  the  children  of  A,  to  be  paid 
when  they  (hall  attain  the  age  of  twenty-one,  mufl  be  divided 
among  thofe  only  who  are;,  in  exiflence,  when  the  eldeft  attains 
that  age.     3  Bro.  404* 

(19)  It  is  generally  true,  that  both  portions  created  by  deed  or 
will,  and  legacies  which  are  to  be  raifed  out  of  real  property,  and 
to  be  paid  upon  a  future  day,  (hall  never  be  raifed  if  the  pcrfon  to 
whom  they  are  given  dies  before  the  day  of  payment.  But  lega- 
cies and  portions  in  a  will  (hall  be  raifed,  if  the  time  of  payment  is 
|>oftponed  on  account  of  the  circumftances  of  the  teflator*s  eflate, 
and  not  on  account  of  the  circumftances  of  the  legatee;  or  where  it 
if  the  a|>parent  intentioa  of  the  teftator,  notwithftanding  the  death  of 

the 
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cafe  of  a  yeftcd  legacy,  due  immediately,  and  charged  on 
land  or  money  in  the  funds,  which  yield  an  immediate  prafity 
C  5^4  j  inteteft  fliall  be  payable  thereon  from  the  teftator's  death; 
but  if  charged  only  on  the  perfonai  eftatc,  which  cannot  be 
immediately  got  into,  it  fhail  carry  intereft  only  from  che  end 
ti  the  year  after  the  death  o£  the  teftator  ^  (20). 

.  Besides  theie  formal  legacies,  contained  in  a  man's  will 
and  teitament,  there  is  alfo  permitted  another  death  bed  diC- 
pofition  of  property  ;  which  is  called  a  donation  caufa  mortis* 
Add  that  is,  when  a  pcrfon  in  his  lad  ficknefs,  apprehending 
his  diflblation  near,  delivers  or  caufes  to  be  delivered  to  aa- 
othec  the  pofieflion  of  any  perfonal  goods,  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upoa 
his  banker,)  to  keep  in  cafe  of  his  deceafe  (21  )•  This  gift,  if 
the  donor  dies,  needs  not  the  aiTent  of  his  executor :  yet  it 
ihall  not  prevail  againft  creditors ;  and  is  accompanied  vrith 
this  implied  truft,  that,  if  the  donor  lives,  the  property 
thereof  (hall  revert  to  himfelf,  being  only  given  in  contem- 
plation of  death,  or  mortis  caufa  K  This  method  of  donation 
might  have  fubfifted  in  a  ftate  of  nature,  being  always 

m 

*  a  P.  Wins.  a6|  27. 

'  Prec  Chanc.  269.  i  P.  Wms.  406*  44.1.     3  P.  Wmi.  357. 


the  legatee  prior  to  the  time  fpecificd.  If  the  portions  are  to  be  raile  j 
out  of  land,  and  no  time  is  limited,  although  the  cafes  upon  the 
fubjedl  are  contradi6iory,  it  feems  they  (hall  fink  into  the  eflatc,  if 
the  children  die  before  they  are  wanted*  See  the  cafes  upon  this 
fubjedl  fully  colleAed  in  2  Cox^s  P.  Wms.  612,  and  Harg.  Cq* 
Liit.  237. 

(20)  A  pecuniary  legacy,  given  by  a  parent  to  a  legitimate 
child,  (hall  carry  intereft  from  the  death  of  the  teftator  ;  otherwife 
the  child  might  perifh  within  the  year  for  want  of  maintooaDce. 
I  Fef.  310. 

(21 )  There  may  be  a  donatio  caufa  mortis  of  bonds,  bank-notes, 
and  bilk,  payable  to  bearer,  but  not  of  other  promifTory  notes  or 
bills  of  exchange,  thefe  being  chofes  in  adion  which  cannot  pa(g 
by  a  delivery ;  3  P.  Wm.  357.  and  2  Vef  431,  where  this  fubjed 
is  largely  difcuftd  by  lord  Hardwicke. 

eomj^anied 
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companied  with  delivery  of  aftual  poffeflion  ^  j  and  fo  far 
differs  from  a  teftamcntary  difpofitit>n  :  but  fecms  to  have 
been  handed  to  us  from  the  civil  lawycrt  *,  who  thcmfelve* 
borrowed  it  from  the  Greeks  "*• 

7.  When  all  the  debts  and  particular  legacies  are  dif- 
^harged,  the  furplus  or  refiduum  mud  be  paid  to  the  refiduar]^ 
legatee,  if  any  be  appointed  by  the  will ;  and  if  there  be 
none,  it  Was  long  a  fettled  notion  that  it  devolved  to  the  exe* 
cutor's  own  ufe,  by  virtue  of  his  executorihip  \     But  what* 
ever  ground  there  might  have  been  formerly  for  this  opinion, 
it  feems  now  to  be  undtrftood  ^  with  this  re(lri£iton;  that 
0khough  where  the  executor  has  no  legacy  at  all  the  reftduum 
fiiall  in  general  be  his  own,  yet  wherever  there  is  fufikient 
OB  the  face  of  a  will,  (by  means  of  a  competent  legacy  or  [  515  ] 
otfaerwife,)  to  imply  that  the  tedator  intended  his  executor 
ftould  not  have  theTciidue,  the  undevifed  furplus  of  the  eftate 
ihall  go  to  the  next  of  kin^  the  executor  then  ftanding  upon 
exactly  the  fam?  footing  as  an  adminiftrator  (az) :  concerning 

^  Law  bf  forfeit.  i6.  the  Alceftei  oi  Euripidffi,   v.X02O. 

*  Inft,  1-7.  I.     Ff,  /.3Q.  t,  6.  '^  Feridiis.  525. 

■*  There  is  a  very  complete  </fl«rf/w         ^  Piec.  Chanc.jij*  i  P.  Wmt.  7. 

wnrth  cauftf  in  the  OdyO'ey,  b.  17.  v.  544..  2  P.  Wmi.  338.  3  P.  Wms.  43. 

78.  made  by  Tel?machus  to  his  friend  194.     Sera.  559.     Lawfon  v.  Lawf<m» 

Piraeus:  %id  another   by  Herculesi  in  Dcm.  Proc.  28  Apr.  1777* 


(22)  Courts  of  equity  now  copflrue  executors  to  be  truftect 
for  the  next  of  kin  in  all  cafes,  where  a  fair  inference  can  be 
coUc6^ed  from  the  expreflions  and  circumftances  of  the  will,  that 
fuch  was  the  teftator's  intention.  Where  a  legacy  is  given  to  a 
fole  executor,  it  affords  a  reafonable  conclufion,  that  the  teflator 
intended  to  give  him  this  alone  as  a  fatisfadlion  and  recompenfe  for 
his  trouble ;  for  it  would  be  abfurd  to  give  him  exprefsly  a  part,  if  It 
were  intended  that  he  fhould  have  the  whole,  or  according  to  a 
quaint  phrafe,  he  cannot  take  all  and  fome.  And  this  inference  is 
not  repelled  where  a  wife  is  the  executrix,  or  the  next  of  kin  has 
alfo  a  legacy.  But  an  exception  out  of  a  legacy  in  favour  of  an 
executor,  does  not  raife  fuch  an  implication  as  to  exclude  him  from 
the  benefit  of  the  refidue ;  as  where  the  ufe  of\  fervice  of  plate 
is  given  to  the  executor  for  liis  life^  and  after  his  death  it  is  be- 
queathed to  another,  for  fuch  an  exception  is  perfe6^1y  confiftent 
with  the  bequeit  of  the  rcfidu^  and  the  e^cecotor  could  not  hare 

3  had 
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whom  indeed  there  formerly  was  much  debate^  whether  or  no 
he  could  be  compelled  to  makeany  diilribution  of  the  inteftate's 
eftate.  For,  though  (after  the  adminiftration  was  taken  in 
«fie£k  from  the  ordinary^  and  transferred  to  the  relations  of  the 
deceafed)  the  fpiritual  court  endeavoured  to  compel  a  diflii* 
bution,  and  took  bond^  of  the  adminiftrator  for  that  pnrpofct 
they  were  prohibited  by  the  temporal  courts,  and  the  bonds 
declared  void  at  law  ^.  And  the  right  of  the  hufband  not  only 
to  adminifter,  but  alfo  to  enjoy  exclufively)  the  effe^s  of  his 
deceafed  wife>  depends  ftill  on  this  do£trine  of  the  common 
law :  the  itatute  of  frauds  declaring  only,  that  the  ftatute  of 
diftributions  does  not  extend  to  this  cafe.  But  now  thefe  con« 
troverfies  are  quite  at  an  end ;  for  by  the  ftatute  22  &  23  Car. 
II.  c.  lo.  explained  by  29  Car.  IL  c.  30.  it  is  cnaAed,  that 
the  furplufage  of  inceftate's  eftates,  (except  of  femes  coivcrt» 
which  are  left  as  at  common  law%)  (hall,  after  the  expiration 
of  one  full  year  from  the  death  of  the  inteftate,  be  diftributed 
in  the  following  manner*  One  third  fliall  go  to  the  widow  of 
the  inteftate,  and  the  refidue  in  equal  proportions  to  his  cfail- 
dren,  or  if  dead,  to  their  reprefentatives ;  that  is,  their  lineal 

*  Godolph.  p.  1.  c.  32.         4  I  Lev.  233«  Cart  125. 1P.Wms.447. 
'  Stat.  29  Car.  II.  c.  3.  ^15. 

had  the  benefit  of  the  exception  without  a  fpecial  defcnption  of  it. 
So  alfo  where  a  legacy  is  given  to  one  of  two  or  more  co-executors, 
or  where  unequal  legacies  are  given  to  co-executors*  they  (hall  take 
the  refidue,  for  this  might  be  done  by  the  teilator  not  in  favour  of 
his  next  of  kin,  but  with  an  intent  to  (hew  a  preference  to  one 
above  the  others.  See  thefe  diilindionsy  and  the  authorities,  fully 
and  clearly  colle£led  and  llated  in  i  Cox^s  P.  IVms.  550. 

If  the  teftator  gives  the  refiduum  to  a  pcrfon  who  dies  in  his  life- 
tfcne,  in  confequence  of  which  this  bcqucft  is  lapfed,  the  execu- 
tor, though  he  has  no  legacy,  fhall  be  a  truftee  for  the  next  of 
kin,  becaufe  the  teftator  has  exprelTed  a  manifeft  intention  not  to 
give  it  to  his  executor.     3  Bro.  28. 

And  it  is  probable  that  now  the  fame  would  be  held  of  everj 
lapfed  legacy  and  intereft. 

Where  an  executor  has  a  fpecific  l^cy .  given  him,  fttll  j>aroI 
evidence  may  be  admitted,  to  (hew  that  it  was  the  teftator*8  inten- 
tion at  the  time  of  making  his  will  to  give  him  the  relidue.     Clm* 

n^H'T,  Lewthwasti,  2  Fff.jun.  465. 

p  defcend* 
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defcendants :  if  there  are  no  children  or  legal  reprefentatives 
fubGfting,  then  a  moiety  (hall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree  and  their  reprefenta- 
tives :  if  no  widow,  the  whole  (hail  go  to  the  children  :  if 
neither  widow  nor  children,  the  whole  (hall  be  diftributed 
among  the  next  of  kin  in  equal  degree  and  their  reprefenta* 
tives :  but  no  reprefentatives  are  admitted,  among  coUateralSf 
farther  than  the  children  of  the  inteftate's  brothers  and  (If- 
tcTS*.     The  next  of  kindred,  here  referred  to,  are  to  be  in- 
veftigated  by  the  fame  rules  of  confanguinity,  as  thofe  who 
are  entitled  to  letters  of  adminiilration  \  of  whom  we  have 
fufficiently  fpoken'.     And  therefore  by  this  (tatute  the  mo-  [  5i5  } 
ther,  as  well  as  the  father,  fucceeded  to  all  the  perfonal  ef- 
fe£ls  of  their  children,  who  died  inteftate  and  without  wife 
or  ifliie :  in  exclufion  of  the  other  fons  and  daughters,  the 
brothers  and  (ifters  of  the  deceafed.     And  fo  the  law  dill  re- 
mains with  refpeA  to  the  father ;  but  by  (latute  i  Jac.  II. 
€•  17,  if  the  father  be  dead,  and  any  of  the  children  die  in- 
teftate  without  wife  or  ifTue^  in  the  lifetime  of  the  mother, 
(he  and  each  of  the  remaining  children,  or  their  reprefenta- 
tives, fiiall  divide  his  efFe£ls  in  equal  portions  (23). 

*  Raym.  496.    Lord  Raym.  571.  '  pag.  504. 

(23)  The  next  of  km,  who  are  to  have  the  benefit  of  the  fta- 
tute  of  diftributions,  muft  be  afcertained  according  to  the  compu- 
tation of  the  civil  law,  including  the  relations  both  on  the  pater- 
nal and  maternal  fides. 

.  And  when  relations  are  thus  found  who  are  diilant  from  the  in- 
teflate  by  an  equal  number  of  degrees,  they  will  fhare  the  perfonal 
property  equally,  although  they  are  relations  of  very  different  de« 
nominations.  As  if  the  next  of  kin  of  the  inteftate  are  great  uncles  or 
aunts,  firfl  coufins,  and  great  nephews  or  nieces, thefe  being  all  related 
to  the  inteflate  in  the  fourth  degree  will  all  be  admitted  to  an  equal  dif. 
tributive  fhare  of  his  perfonal  property.  There  is  only  one  excep- 
tion to  this  rule,  vt%*  where  the  nearefl  relations  are  a  grandfather 
or  grandmother,  and  brothers  or  fifters,  although  all  thefe  are  re- 
lated in  the  fecond  degree,  yet  the  former  (hall  not  participate 
with  the  latter;  for  which  fingular  exception  it  does  not  appiear 
that  any  good  reafon  can  be  given.  3  Ath.  jOz,  No  difference 
is  made  between  the  whole  and  hiilf  blood  in  the  dillributionofin- 

ttflatc 


\ 


5i6  The  R  I  <3  H  T  s  Book.  IL 

It  is  obvious  to  obferve,  how  near  a  rcfembboce  xkm 
ftatate  of  dtftributions  bears  to  our  antieat  EogliA  law, 
Je^atmabUi  parte  bonorum:  ipoken  of  at  the  begiaoinf 
of  this  chapter " ;  and  which  fir  Edward  Coke  ^  himfelG 
though  he  doubted  the  generality  of  it*8  reftraint  on  tbc 
power  of  devifmg  by  will,  held  to  be  uaiverfally  bmdii^ 
(in  point  of  confcience  at  Icaft)  upon  the  adminiftrafior 
or  executor,  in  the  cafc  of  either  a  total  or  partial  intcC- 
lacy.  It  alfo  bears  fome  refenablance  to  the  Roman  law 
•f  fucceiSons  ab  inujiato "" ;  which,  and  becaufe  the  ad  waa 
alfo  penned  by  an  eminent  civilian  ^,  has  occafioned  a  nocioa 

«  pag.  ^g».  fiAeis,  together  with  the  iepidcafiat»cs 

^  ft  Inft.  \\.    See  1  P.  Wms.  8.        of  a  brother  or  fiftcr  deceafed.     3.  The 
«  The  general  rule  of  iuch  fucccffions    next  collateral  relations  in  equal  degree. 

WIS  diis:     I.    The  child ncn  or    lineal    4,  The  holband  or  wife  of  Ae  deceafcd* 

defcendants  in  equal  portions.     1.  On    (Ff.'i^*  \%»\»  Nov.  iiS.  *.  x»  a,  3. 

faiiare  of  tbefe,  the  parents  or  lineal     127.  c.  i.  j 

afcendants,  and  with  ihem  the  brethren        J  Sir  Walter  Walker,    tort  Rayn^ 

or  fifters  of  the  whole  blood  j  or,  if  the     57  4. 

parents  wen  dead,  all  the  brethren  and 

■  '         .      — ■^'  ' • '  ■       '         -^ 

teftatc  perfonal  property.  A  curious  queftion  was  agitated  foroc 
time  ago  rcfpcding  the  right  to  the  adminiftration.  General 
Stanwix  and  an  only  daughter  were  loft  together  at  fca,  and  it  waa 
contended,  that  it  was  a  rule  of  the  civil  law  that  when  a  parent 
and  child  perifti  together,  and  the  priority  of  their  deaths  is  un- 
known, it  (hall  be  prefumed  that  the  child  furvivcs  the  parent- 
And  by  this  lulc  the  right  to  the  perfonal  eftate  of  the  general 
would  have  veftcd  in  the  daughter,  and  by  her  death  in  her  next 
of  kin,  who  on  the  part  of  the  mother  was  a  different  peidba  from 
the  next  of  kin  to  her  father. 

But  this  being  only  an  j^plicalion  for  the  adminiftration,  and  not 
for  the  intercft  under  the  ftatute  of  diftributions,  the  court  declined 
giving  a  judgment  upon  that  queftion.  i  BL  R.  640.  And  it 
does  not  appear  that  that  point  was  ever  deUrmined  in  the  fpiii- 
tual  courts.  But  I  (hould  be  inclined  to  think  that  our  cotirtf 
would  require  more  than  prefuroptive  evidence  to  fupport  a  daim 
of  this  nature.  Some  curious  cafes  dc  cammorUntibus  may  be  fcen 
in  Caufes  CMres,  3  torn.  412-  ''  M^  I»  ^«  ^^  "^^^^^^  ^"*  • 
father  and  fon  were  flain  together  in  a  battle,  and  on  the  £une 
day  the  daughter  became  a  profeffed  nun,  it  was  determined  diat 
her  civil  death  was  prior  to  the  death  of  her  father  and  brother,  and 
that  the  brother  having  arrived  at  the  age  of  puberty,  (hould  be 
prcfumcd  to  have  furvivcd  his  father. 
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that  the  parliament  of  England  copied  it  firom  the  Roman 
praetor :  though  indeed  it  is  little  more  than  a  reftoration, 
with  Ibme  refinements  and  regulation  Sj  of  our  old  conftitu« 
tioaal  law  $  which  prerailed  as  an  eftaUiflied  right  and  euf« 
tom  from  the  time  of  kkig  Canute  downwardsi  many  cen« 
furies  before  Juftinian's  laws  were  known  or  heard  of  in  the 
weftern  parts  of  Europe*  So  likewife  there  is  another  prt 
of  the  ftatute  of  diftributions,  where  dire&ions  are  giyen 
that  no  child  of  the  inteftate  (except  his  heir  at  law)  00 
whom  he  fettled  in  his  lifetime  anjr  eftate  in  lands^  or  pecu- 
niary portion,  equal  to  the  diftributiveihares  of  the  other  chil-  [  517  ] 
dren,  (hall  have  any  part  of  the  furplufage  with  their  brothers 
and  fifters ;  but  if  the  eftates  fo  given  them,  by  way  of  ad- 
vancement,  are  not  quite  equivalent  to  the  other  (hares,  the 
children  fo  advanced  (hall  now  have  fo  much  as  will  make 
them  equal.  This  juft  and  equitable  provifion  hath  been  alfo 
faid  to  be  derived  from  the  collotto  bomrum  of  the  imperial  law* : 
which  it  certainly  refembles  in  fome  points^  though  it  diflFers 
widely  in  others.  But  it  may  not  be  amifs  to  obferve,  that» 
with  regard  to  goods  and  chattels,  this  is  part  of  the  anttent 
cuftom  of  London,  of  the  province  of  York,  and  of  our  fifter 
kingdom  of  Scotbnd :  and,  with  regard  to  lands  defcendbg 
in  coparcenary,  that  it  hath  sdways  been,  and  (till  is,  the  com. 
mon  law  of  England,  under  the  name  of  batcbpot  \ 

BAtoeb  I  quit  this  fubjed,  I  muft  however  acknowledge^ 
diat  the  define  and  limits  of  reprefentation,  laid  down  in 
the  ftatute  of  diftribution,  feem  to  have  been  principally  bor. 
rowed  from  the  eivil  law:  whereby  it  will  fometimes  happen^ 
diat  per((mal  eftates  are  divided  per  capita^  and  fom^imes/^ 
JUrpesf  whereas  the  common  law  knows  no  other  rule  of  fuc« 
ceffion  but  that  pirjlirpes  only  \  They  are  dhrided  per  ca* 
fita^  to  every  man  an  equal  (hare,  when  all  the  daimantf 
claim  in  their  own  rights,  as  an  equal  degree  of  kindred^  an4 
not  Jyre  reprtie/entaiionis,  in  the  right  of  pother  perfon.  As 
if  the  next  of  kin  be  the  inteftate's  three  brothers.  A,  B,  and 
C }  here  his  effcAs  arc  divided  into  three  equal  portions,  aai 

$  Ff.  37.  6. 1.       f  Ut  ch.  IS,  figt  191.       ^  te  di.  14.  pige  ti;. 
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diftributed  per  capita^  oiit  to  each :  but  if  one  of  tbefd  bnv 
^erSy  Ai  had  been  dead  leaving  three  children^  and  another, 
B^  leaving  two }  then  the  dtftribudbn  maft  have  been  per 
Jtirpes;  viz*  oae  third  to  A's  three  children^  another  durdto 
B's  two  children ;  and  the  remaining  third  to  C  the  tokxrvnng 
brother :-  yet  if  C  had  alfo  been  dead,  without  iflue,  then  A's 
2»d  B's  five  children,  being  all  in  equal  degree  to  the  intef- 
tfktCi  would  take  in  their  own  righl^^fr  capita s  viz.  each  of 
them  one  fifih  part  *"  (24)- 

[  518  ]  The  ftntute  of  diftributions  exprefsly  excepts  and  rcfcrves 
the  cuftom  of  the  city  of  London,  of  the  province  of  York, 
and  of  all  other  places  having  peculiar  cuftoms  of  diftrlbuting 
inte(lates'efrcc\s.  So  that,  though  In  thofe  places  the  re- 
ftraint  of  deviling  is  removed  by  the  ftatutes  formerly  menr 
tioned^,  tlicir  antient  cuftoms  remain  in  full  force,  with 
lefpctk  to  the  cftates  of  intcftates*  I  fliall  therefore  con- 
clude this  chapter,  and  with  it  the  prefent  book,  with  a  few 
remarks  on  thofe  cuftoms. 

In  the  fivft  place  we  may  obferve,  that  in  the  city  of  Lon- 
don%  and  province  of  York*",  as  well  as  in  the  kingdom  of 
Scotland  s,  and  probably  alfo  in  Wales,  (concerning  which 
tliere  Is  little  to  be  gathered,  but  from  the  ftatute  7  &  8W.  III. 

l»      rec.  Chane.  54-  '  2  Burn.  eccl.  Uv.  746. 

*  page  4.9  ■?  '  /AiW.  7 Sit 
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(24)  There  Is  no  rcprcfentation  or  didnhntion  per  JHrpes  but 
arooDg  immediate  defccndants  and  the  cliildren  of  brothers  and 
fiftcrsj  for  the  ftatute  has  exprefsly  declared  that  no  reprefentatioa 
ihall  be  admitted  among  collaterals  after  brother's  and  filler's  chil- 
dren. /.  7.  If  therefore  A  the  brother  of  the  inteftate  be  dead 
leaving  only  grandchildren,  and  B  be  dead,  leaving  childreD,  and 
C  Mi  be  living,  the  grandchildrcrt  of  A  (ball  have  no  (hare.  Bat 
tone  half  will  be  given  to  the  children  of  B9  and  the  other  half  to 
C.  i  P'  ^fni.  25.  If  the.  inteftate  has  a  mother  livings  and  hro^ 
Jeer's  or  fifter's  children,  they  (hall  toke  per^fiirpei  ^ith  the  mother, 
who  {hall  have  in  fuch  cafe  the  fame  fliarc  as  a  brother  or  Mer. 

1  Atl.  45^- 
i^  C  38.) 
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c.  38.)  the  efieds  of  the  inteftate,  after  payment  of  his  debts, 
are  in  general  divided  according  to  the  antient  univerfal  doc« 
triq^  of  the  pars  rationabtlis»  If  the  deceafed  leaves  a  widow 
and  children,  his  fubftance  (deducting  for  the  widow's  ap- 
parel and  the  furniture  of  her  bed-chamher,  which  in  London 
is  called  the  vfidovfs  chamber)  is  divided  into  three  parts }  one 
of  which  belongs  to  the  widow,  another  to  the  children,  and 
tlie  third  to  the  adminiftrator :  if  only  a  widow,  or  only  chiU 
dren,  they  (hall  refpe£lively,  in  either  cafe,  take  one  moiety^ 
and  the  adminiftrator  the  other  ^ ;  if  neither  widow  nor  child, 
the  adminiftrator  (hall  liave  the  whole  ^.  And  this  portion^ 
or  dedi  n$an*s  part,  the  adminiftrsitor  was  wont  to  apply  to  his 
own  ulie  ^,  till  the  ftatute  i  Jac.  II.  c.  1 7.  declared  that  the  £imc 
ibould  be  fubje&  to  the  ftatute  of  diftribution.  So  that  if  a 
man  dies  worth  i8oo/.  perfonal  eftate,  learing  a  widow  and 
two  children,  this  eftate  ihall  be  divided  into  eighteen  parts; 
whereof  the  widow  (hall  have  eight,  fix  by  the  cuftom  and 
two  by  the  ftatute ;  and  each  of  the  children  five,,  three  by  the 
cuftom  and  two  by  the  ftatute:  if  he  leaves  a  widow  and  one 
child,  (he  (hall  ftill  have  eight  parts,  as  before;  and  the  child 
ihall  have  ten,  fix  by  the  cuftom  and  four  by  the  ftatute:  if  [  5^9  J 
he  leaves  a  widow  and  no  child,  the  widow  (haU  have  three 
fourths  of  the  whole,  two  by  the  cuftom  and  one  by  the  (la- 
tttte ;.  and  the  remaining  fourth  (hall  go  by  the  ftatute  to  the 
jiext  of  kin.  It  is  alfo  to  be  obferved,  that  if  the  wife  be  pro- 
vided for  by  a  jointure  before  marriage,  in  bar  of  her  cuftom- 
•ary  part,  it  puts  her  in  a  ftate  of  non*entity,  with  regard  to 
the  cuftom  only  U  but  (he  (hall  be  entitled  to  her  (hare  of  the 
dead  man*s  part  under  the  ftatute  of  diftributions,  unlefs  bar- 
red by  fpecial  agreement  "*.  And  if  any  of  the  children  are 
advanced  by  the  father  in  his  lifetime  with  any  fum  of  money 
(not  amounting  to  their  full  proportionable  part)  they  (hall 
bring  that  portion  into  hotchpot  with  the  reft  of  the  brothers 
and  fifters,  but  liot  with  the  widow,  before  they  are  entitled 
to  any  benefit  under  the  cuftom  " :  but,  if  they  are  fully  ad« 
yanced,  the  cuftom  entitles  them  to  no  further  dividend  *. 

i>  1  P.  Wmi.  341.     Salic*  &46.  *■  X  Vera.  15.    1  Chine.  Rep.  S5ft. 

»  a  Show.  175.  ■  a  Freem.   379.     1  Equ,  Caf.   abr. 

^  iFreete.  85.     1  Vcrn.  133.  155.     2  P.  Wmi.  526. 

*  a  Vera.  665.    3  P.  Wmi.  16.  •  a  P.  Wmj,  517. 
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Thus  far  in  the  main  the  cnftoms  of  London  and  of  Yoik 
agtee ;  but,  befides  certain  odier  lefs  material  rariations, 
there  are  two  principal  points  in  which  tbej  confideraUy 
differ.    One  is,  that  in  London  the  fiiare  of  die  diildren  (or 
orphanage  part)  is  not  fully  yefted  in  them  till  the  age  of 
twenty-one,  before  which  they  cannot  difpofe  of  it  by  tefta* 
ment  ^ :  and,  if  they  die  under  that  age^  whether  fole  or 
married,  their  fliare  (hall  fundve  to  the  other  children  ;  Wt 
after  the  age  of  twenty-one,  it  is  free  from  any  orpliaaage 
cuftom,  and  in  cafe  of  inteftacy,  (hall  fall  under  the  ftatute 
of  diftribiidons  ^*    The  other,  that  in  the  prorince  of  Toric, 
the  heir  at  common  law,  who  inherits  any  land  ekher  in  fee 
tir  in  tail,  is  exduded  from  any  filial  portion  or  reafixiable 
part^    But,  notwidiilanding  fhefe'  provincial  YariatioaSi 
the  cuftoms  appear  to  be  fubftantially  one  and  the  fame. 
Ahd,  as  a  fimiiar  policy  fonnerfy  prevjuled  in  every  part  of 
the  ifland,  we  may  fairly  conchide  the  whole  to  be  of  Btitilli 
[I  5  ao  3  original }  or,  if  derived  from  the  Roman  law  of  (ucceiEoiit^ 
tohave  bees  drawn  from  that  fomitain  much  eariier  than  dia 
time  of  Jttftiman,  from  whofe  confticodons  in  many  poiata 
(pardcularly  in  the  advantages  given  to  the  widow)  k  very 
conliderably  differs :  though  it  is  not  improbable  ths^  the  re- 
feasances  whidi  yet  remain  may  be  owing  to  the  Roman 
u(ages$  introduced  in  the  dme  of  Claudius  Caefir,  who 
eftabli(hed  a  colony  in  Britain  to  inftruft  the  nadves  in  l^ri 
knowlege';  kiculartcd  and  diflfuCbd  by  Papinian,  who  pie» 
fided  at  York  as  pmtfefhu  praOmo  under  the  emperor  Se* 
verus  and  Caracalla  ^^  and  continued  by  his  fucceflbrs  till  tlie 
final  departure  of  the  Romans  in  the  beginning  of  the  fifidi 
century  after  ChriiL 

r  a  Vera.  SS^*  *  TaciL  AMnsl.  i.  is*-  r.  31. 

4  Prec.  Chanc.  537.  <  SeldOi  m  FiitMU  nt^.  4.  f  )• 

*  %  Bum.  754* 
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Veius  Carta  TLorrAtdtVTU 

ijPin  filitts  WilliaiBt  de  Scgenho,  dedi,  conooEt  et  hac  |Mrc^ 
^Utr  fcn^  cairu  mca  oofifiraiaTf,  JokaoBi  quoodam  fiHo  Jo« 
**^  ~  kuBDii  de  Saleford*  pro  quadam  fumma  pecunic  quam 
miclii  dedtt  pre  manibu8»  uoam  acram  terre  mee  arabiUs,  ja- 
centem  in  canmo  de  Salcfoid,  justa  teiram  quondam  Riehardi 
de  la  Mere :  fNltimwi  fl  CfOCttftMl  toUm  ptt^iaam  acvam  M^AmdMm^ 
tcxrey  cum  oambos  gas  peitinentiif »  prefato  Johamii»  et  here«  ^^  ^« 
dibus  fuasy  et  fuis  affignatis^  de  capitalibus  dominia  feodt :  ^'^ 
Stb^Cliid  et  Aciendo  annuatim  etClem  domintt  capkalibui  fer>  ie«U 
vida  inde  debita  et  confueta :  Mt  t%o  prediAuSt  WiUiebniUb  ct  Warmtj. 
Itfnedet  inei»  et  aaei  affigiiati»  totam  piraii^am  acram  terrct  cum 
«am3)Ut  (ujs  pcxtioentiist  predido  Johanai  de  Saleford»  et  he- 
redibus  fuis,  et  futa  aflignatiay  contra  omnes  ^entea  warrantiza- 
bimua  in  perpetuum.  j»  a^«0  rei  teftimonnim  hmc  prefenti  CoodulSoa. 
catte  figilmm  meom  appobi  t  4|ift  teft3>ua,  Nig^Ua  de  Sale* 
lbid»  Johanne  de  Seybroke,  lUdalpho  derico  de  Salefordy  Jo- 
kannc  mokndario  de  eadem  villa,  5e  aliis.  S>fttt  apud  Saleford 
die  Veneris  proximo  ante  feftum  fan&e  Margarete  virginisy  anno 
rsni  regie  Ebwarsi  fiUt  regis  EovAaoi  festo* 

(L.S.) 

|fpmi0fa|NMn»  Otiod  die  et  anao  infinafinriptit  Livcy  of 

pkna  et  pacifioa  femna  acre  infrafpecificatey  com  fofin  ca* 

pcrtineatiisy  data  et  ddibenita  fuit  per  infranoau-  4orlU* 

ibatum  WiUcfanum  de  Scgenlio  infiruomiaato  Jo* 
kumi  dc  Salefbrdy  in  piopriis  peifonia  fuis»  Iccun- 
dum  tenorem  ct  efficdmn  carte  infraicrmte»  in 
prefentia  Nigidi  de  Salcfordf  Johanms  de  Srj* 
fccokcy  ct«laonun* 

«fj  WML 
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N».  II. 

A  modern  Conveyance  by  L£as£  and  Release. 

$.  I.     Lease,  or  Bargain  amd  Ski^t,^  for  a  year. 

Pmsifes.  "^99^  ^nbentore,  made  the  third  day  of  September,  m 
^^  the  twenty-firft  year  of  the  reign  of  om*  fovcreign  lord 
Gborgb  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 
France,  and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in 
the  year  of  our  Lord  one  thoufand,  feven  hundred,  and  forty- 
feven,  between  Abraham  Barker  of  Dale  HaU  in  the  coanty  of 
Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one  part,  and  Da- 
vid Edwards  of  Lincoln's  Inn  in  the  county  of  Middlefex^  efquire, 
and  Francis  Golding  of  the  city  of  Norwich,  clerk,  of  the  other 
part,  witnefleth ;  that  the  faid  Abraham  Barker  and  CecilSi  hts 
wife,  in  confideration  of  five  (hiUings  of  lawful  money  of  Great 
Britain  to  them  in  hand  paid  by  the  faid  David  Edwards  a«d 
Francis  Golding  at  or  before  the  enfealing  and  •delivery  of  thefe 
prefcnts,  (the  receipt  whereof  is  hereby  acknowledged,)  and  for 
other  good  caufes  and  conHderations  them  the  uid  Abraham 

Bargtm  axid  Barker  and  Cecilia  his  wife  hereunto  fpecially  moving,  ^lie 

laic*  barg-ained  and  fold,  and  by  thefe  prefents  do^  and  each  of  thcxn 

doth,  bargain  and  fell,  unto  the  faid  David  Edwards  and  Fran- 
cis Golding,  their  executors,  adminillrators,  and  affipns,  3li 
that  the  capital  mefiuage,  called  Dale  Hall  in  the  parim  of  Dale 
,  in  the  faid  county  of  Norfolk,  wherein  the  faid  Abraham  Barker 
and  Cecilia  his  wife  now  dwell,  and  all  thofe  their  lands  in  the 
faid  parifh  of  Dale  called  or  known  by  the  name  of  Wilfon's  hnxiy 
containing  by  eftimation  five  hundred  and  forty  acres,  be  the 
fame  more  or  lefs,  together  with  all  and  fingular  houfes,  dove- 
houfes,  barns,  buildings,  ftables,  yards,  gardens,  orchards,  lands^ 
tenements,  meadows,  paftures,  feedings*  commons,  woods,  un- 
derwoods,  ways,  waters,  watercourfes,  fiihings,  privileges,  pro- 
fits, cafements,  eommodities,  advantages,  emoluments)  .heredi- 
taments, and  appurtenances  whatfoever  to  the  faid  capital  mef- 
fuage  and  farm  belonging  or  appertaining,  or  with  the  fame  ufed 
or  enjoyed,  or  accepted,*  reputed,  taken  or  koown,  ai  part, 
parcel,  or  member  thereof,  or  as  belonging  to  the  famt  or  any 
part  thereof;  and  the  refverfion  and  revernons,  remapidcr  and 
remainders,  yearly  and  other  rents,  liTues,  and  profits '  thereof^ 

U^eudmm,    2ind  of  every  part  and  parcel  thereof:   Vo  lialie  aoH  €0  ^H  the 
faid  capital  meHuage,  lands,  tenements,  hereditaments,  and  all 
.  and  fingular  otKer  the  premrfes  herein^before  mentioned  or  in- 
tended to  be  bargained  and  fold,  and  every  part  and  parcel  there- 
of>  with  their  and  jevery  of  their  n^htSi  members,  and  appur- 
tenances. 
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tenanceS)  unto  the  faid  David  Edwairds  and  Francis  Golding',     N^^.U; 
their  executors,  adminiftratorBy  and  afiigns,  from  the  day  next  ^^  — '^^*  *J 
before  the  day  of  the  date  of  thefc  prefcnts,  for  and  during, 
and  unto  the  full  end  and  term  of,  one  whole  year  from  thence 
next  enfuing  and  fully  to  be  completed  and  ended :  ^ielHf  ng  and  RidJtntium, 
paying  therefore  unto  the  faid  Abraham  Barker,  and  Cecilia  his 
vifc,  and  their  heirs  and  affigns,  the  yearly  rent  of  one  pepper- 
corn at  the  expiration  of  the  faid  t^rm,  if  the  fame  (hall  be  law- 
fully demanded :   Co  tf)z  intent  and  purpofe,  that,  by  virtue  of  Intent. 
thele  prcfcrnts,  and  of  the  ftatute  for  transferring  ufes  into  pof- 
feffion,  the  faid  David  Edwards  and  Francis  Golding  may  be  in 
the  a6tual  poflefllon  of  the  premifes,  and  be  thereby  enabled  to 
take  and  accept  a  grant  and  releafe  of  the  freehold,  reverfion, 
and  inheritance  of  the  fame  premifes,   and  of  every  part  and 
parcel  thereof,  to  them,  their  heirs  and  aifigns ;    to  the  ufes 
and  upon  the  tiuds,  thereof  to  be  declared  bv  another  indenture, 
intended  to  bear  date  the  next  day  after  tne  day  of  the  date 
hereof.     Jin  tXtitnttB  whereof  the  parties  to  thefe  prefents  their  cooclufion. 
bands  and  feali  have  fubfcribed  and  fet»  the  day  and  year  firft 
abovewritten. 

Sealed,  and  delivered,  being 

firft  duly  ilampcd,  in  the  Abraham  Barker.  TL.S. 

prefence  of  Cecilia  Barker       f  L.  S. 

George  Carter.  David  Edwards.    ^L«  S» 

William  Browpe.  Fran,cis  Golding.  j[L.S. 


$.2.     2>Wof  RCLEASB. 

.  Vtfdi  ^nUetltnre  of  five  parts,  made  the  fourth  day  of  Sep- Premilcs. 
tember,  in  the  twenty-firft  year  of  the  reign  of  our  fovercign 
lord  George  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  {o 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  fcven  hundred, 
and  forty-fevcn,  between  Abraham  Barker  of  Dale  Hall  in  Parties, 
the  county  of  Norfolk,  efqiiire,   and  Cecilia  his  wife,  of  the  ' 

firft  part ;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middlefex,  efqiu're,  executor  of  the  lail  will  and  teilament  of 
Lewis  Edwards  of  Cowbridge  in  the  county  of  Glamorgan, 
gentleman,  his  late  father,  deceafed,  and  Francis  Golding  of 
the  city  of  Norwich,  clerk,  of  the  fecond  part ;  Charles  Browne 
of  Enitone  in  the  county  of  Oxford,  gentleman,  and  Richard 
Moore  of  the  city  of 'Briftol,  merchant,  of  the  third  part ;  John 
Barker,  efquire,  foo  and  heir  apparent  of  the  faid  Abraham  Bar- 
ker, of  the  fourth  part ;  and  Katherine  Edwards,  fpiniler,  one 
of  the  iifters  of  the  faid  David  Edwards,  of  the  fifth  part. 
ltl|)Crf«l0  a  marriiige  is  intended,  by  the  pbrmiffion  of  God,  to 

Sf4  .  be 

/ 


IV 


API^ENDIX:. 


Rec'tul. 

tlM. 


Kelfltfe. 


Farcetf, 


be  Aortly  had  and  Cakmiiiced  bctifccn  the  laid  John  Batlccr  m4 
Kathcriiic  Edwards :   gitm  ttto  jMlMllMre  Igftttigttjl,  that  in 
confidcratioii  of  the  fidd  tntciided  maniagef  aad  of  the  fvm  of 
fiTe  tfaouCud  poundty  of  good  and  kwful  money  of  Great  Bri- 
tain,  to  the  Cud  Abraham  Barker  (by  and  with  the  confent  aad 
agreement  of  the  iaid  John  Barker   and  Kathertne  Edwardop 
teftified  by  their  being  parties  to,  and  their  {etMng  and  ddi^rcry 
off  thefe  prefents*)  by  the  (aid  David  Edwards  in  hand  paid  ac 
or  before  the  enfealine  and  ddrvery  thereof^  being  the  mariiage 
portion  of  the  iaid  £dherine  Edwards,  bemieatned  to  her  fay 
the  lad  will  and  tcftameot  of  die  iaid  Lewis  Edwards,  her  ktc 
father,  deceafed  i    the  receipt  and  payment  whereof  the  laid 
Abraham  Barker  doth  hereby  acknowkge^    and  thereof,  and 
of  every  part  and  pgutsel  thereof,  'they  the  (aid  Abraham  Batker» 
John  Barker,  and  Katherinc  Edwards,  do,  and  each  of  them 
doth,  relcafe,  aoqnit,    and  difchann&  the  (aid  David  Edwards* 
his  executors  and  adin(niftrators,  tor  ever   by  thcfie  prefenta: 
and  for  providing  a  competent  jointure  and  provilm  of  main- 
tenance  for  the  faid  Katherine  Edwards,  in  cafe  (he  ihalli.  after 
the  faid  intended  marriage  had,  furvive  and  overlive  the  faid  Joha 
Barker  her  intended  huioand :  and  for  fettling  and  afluring  the 
capital  meiTuagc,  lands,  tenements,  and  hereditaments,  herein- 
after  mentioned,  unto  fuch  ufcs,  and  upon  fuch  trufts,  as  are 
hereinafter  exprefled  and  declared :  and  for  and  in  confidexation 
of  the  fum  of  fi«e  (hiUinffs  of  lawful  money  of  Great  Britain 
to  the  (aid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  (aid  David  Edwards  and  Francis  Golding,  and  of  ten 
(hillings  of  like  lawful  money  to  them  alfo  in  hand  paid  by  the 
(aid  Oiarles  Browne  and  Richard  More,  at  or  before  the  enied* 
infir  and  deliverv  hereof,  (the  fevenl  receipts  whereof  are  hereby 
refpefiively  aauibwleged,)  they  the  (aid  Abraham  Barker  and 
Cecilia  bis  wife,  i^a!^,  and^each  of  them  hath,  jgranted,  bar- 
gained, fold,  releafedt  and  ^nfirmed,  and  by  thefe  prefentsdo» 
and  each  of  them  di»th,  grant,  bargain,  fell,  releafe,  and  coik 
firm  unto  the  (aid  J)avid  Edwards  and  Francis  Goldin?,  their 
heirs  and  af&gns,  MM  that  the  capital  mefluage  called  Dale  Hali^ 
in  the  parifh  of  Dale  in  the  faid  county  of  Norfolk,  wherem 
the  faid  Abraham  Barker  and  Cecilia  hts  wife  now  dwell,  and 
all  thofe  their  lands  in  the  (aid  panfh  of  Dale  called  or  known 
by  the  name  of  Wilibn's  farr  i,  containing  bv  eftimation  five 
hundred  and  forty  acres,  be  the  (ame  more  or  lets,  together  with 
all  and  fineular  houfes,  dovehoufes,  bams,  bufldings,  fiahlea* 
yards,  gardens,  orchards,  lands,  tenements,  meadows,  paflurea» 
tieedings,  commons,  woods,  underwoods,  ways,  waters,  waaor- 
courfes,    fiihings,    privileges,   profits,   njafements,   jcommoditiea, 
advantages,    emoluments,'   hereditaments,    and    appurtencnte 
whatfoever  to  the  (aid  capital  mefluage  and  farm  belonging  or 
appertaining,  or  with  the  fiime  ufed  or  enjoyed,  or  accepted* 
reputed,  tajten»  or  known,  as  part,  parcel,  or  member  thcieofy 

or 
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«r  at  bdoagtag  to  the  fame  or  any  Mil  thereof  i  ^afl  wESeh  laid    N*4L 
prcmiCn  are  now  in  the  a^ual  poflbffioa  of  the  faid  David  Ed-  i_   ^      r 
wards  and  Francis  GokUagt  br  virtue  of  a  bargain  and  fide  to  Mcndiw  if 
them  theyeof  made  by  the  faid  Abraham  Barker  and  Cecilia  his  ^|ll[^*"^ 
wife  for  one  whole  yeary  in  coafideration  of  five  flullings  to  them  *"^ 
paid  by  the  faid  David  Edwards  and  Fnmcis  G<Mng,  in  and 
by  one  indenture  beaiing  date  the  day  next  before  the  day  of 
the  date  hereof^  and  by  force  of  the  xatnte  for  tiansferrmg  ufea 
into  pofleflion ;)  and  thereverfion  and  reverfions,  ranaiader  and 
rcmaiqdersy  yearly  and  other  reats^   iffues  and  profits  thereof^ 
and  every  part  and  parcel  thereof*  and  alfo  all  the  eftate*  rights 
title*  intereftt  truft,  property*  claim*  and  demand  whatlbeveff 
both  at  law  and  in  equity*  ^of  them  the  (aid  Abraham  Bailcer 
and  Cecilia  his  wife*  in*  to*  or  out  of  the  faid  capital  mefltiaga^ 
bmds*  teaemeats*  hereditaments*   and  premiies :   Co  tate  Mb  ffg^n^mi 
to  Mb  the  laid  mital  mefluage*   umds*  tenements*^  heredi* 
tamentSy  and  all  and  fingular  other  the  premifes  hemn-befiyre 
mentioned  to  be  hereby  granted  and  releaCed*  with  their  and 
every  of  their  appurtenances*  unto  the  &id  David  Edwards  and 
Francis  Golding*  their  heirs  and  a£^nis*  to  fuch  Hies*  opon  fuch 
trufts*  and  to  and  for  fuch  iatents  and  pitrpofes  as  are  hereinafter 
mentaoaedt  ezpreircd*  and  declired*  of  and  concerning  the  fame  ^ 
that  is  to  (ay*  to  the  ufe  and  behoof  of  the^  faid  Abraham  Bw*  Totfaeafe 
ker  and  Cecilia  his  wife*  according  to  their  fevetal  and  refpec»  of clMgr«ot« 
tive  eftatcs  and  interefts  therein*  at  the  time  of^  or  immedi«  ?*  **''  ">*'* 
ately  before*  the  execution  of  thefe  prefents*  until  the  folem-  ^^  * 
aiaation  of  the  faid  intended  marriage :  and  from  and  afbr  the  TlieB  of  tte 
folcmniaation  thereof*  to  the  ufe  and  behoof  of  the  faid  John  ^oteid  for 
Barker*  for  and  during  the  term  of  his  natural  life  |  without  ''^A** 
impeachment  of  or  for  any  manner  of  wafte :  and  from  and  after  KattLte 
the  determination  of  that  eftate*  then  to  the  nfe  of  the  fiud  Da*  totroOeciis 
vid '  Edwards  and  Francis  Golding*  and  their  heiia*  during  the  preiove 
VSe  of  the  faid  John  Barker*  upon  tmft  to  fupport  and  prderve  contiagent 

2*  e  contingent  ufes  and  eftates  hereinafter  limited  from  being  <^c<a*>*^o » 
feated  and  deftroyed*  and  for  that  purpofle  to  make  entries*  or 
bring  anions*  as  the  catc  (hall  require ;  but  neverthelefs  to  per* 
mit  aad>^ficr  the  faid  John  Barker*  and  his  affigns*  during  his 
life*  to  redeiye  and  take  the  rents  and  profits  thereof*  and  of 
every  part  th^i^eof*  to  and  for  his  and  their  own  nfe  and  benefit ; 
and  from  and  after  the  deceafe  of  the  faid  John  Barker*  then  to  Ranaiaiw 
the  ufe  and  behoof  of  the  faid  Katherine  Edwards*  his  iatonded  ^  tbe  «ifo 
wife*  for  and  during  the  term  of  her  natural  life*  for  her  join-  f^l*(*»  ^ 
Care*  and  in  lieu*  bar*  and  fatis&£bion  of  her  dower  and  thirds  .^  ^^^^ 
at  common  law*  w^h  fhe  can  or  may  have  or  claim*  of*  ia*  j^^^j , 
to*  or  out  of*  all  and  every*  or  any*  of  the  lands*  tenements* 
and  hereditaments*   whereof  or  wherein  the  laid  John  Barker 
aow  is*  or  ait  any  time  or  times  hereafter  during  the  coverture  be* 
tween  them  ihall  be^  feifed  of  any  eilate  of  mehold  or  inherit* 

ance: 


«•  APPENDIX. 

tr*.  Ill  ance :  and  from  and  after  the  deceafe  of  the  fatd  Kathertnc  Ed* 
^  ^»  f  wardsy  or  other  fooner  determination  of  the  faid  eflate,  then  to 
Reaaifider  the  ufe  and  behoof  of  the  faid  Charles  Browne  and  Richard 
«•  «*^  MorCy  their  executors,  admin iilrators,  and  aifignsy  for  and  dur* 
nuftees  lor  a  •^^^  ^^^  ^^^^  ^y^^  £^j  ^^^  ^^^  tenn  of,  five  hundred  years  from 

trufti  iiftcf    ^^"^c*  next  enfuing  and  fully  to  be  complete  and  ended,  without 

mentioned :  impeachment  of  wade :  upon  fuch  trufts  neverthelcTs,  and  to  and 

for  fuch  intents  and  puq>ofes,  and  under  and  fubie^^  to  fuch  pro- 

v^   vifoes  and  agreements,  as  are  hereinafter  mentioned,  cxprelfcd, 

Reffiaioder    *nd  declared  of  and  concerning  the  fame  :    and  from  and  after 

to  the  firft    the  end,  expiration,   or  other  fooner  determination  of  the  faid 

and  othtr     term  of  five  hundred  years,  and  fubjcA  thereunto,  to  the  ufc 

foD*  of  the    ^^^  behoof  of  the  firft  fon  of  the  faid  John  Barker  on  the  body 

BTttmg  in  ^|.  ^y^^  ^^jj  Katherine  Edwards  his  intended  wife  to  be  begotten^ 

and  of  the  heirs  of  the  body  of  fuch  firfl  fon  lawfully  iduing  ; 

and  for  default  of  fuch  iffue,  then  to  the  ufj  and  behoof  of  the 

fecond,  third,  fourth,  fifth,  fixth,  fcventh,  eighth,  ninth,  tenths 

and  of  all  and  every  other  the  fon  and  fons  of  the  faid  John 

Barker  on  the  body  of  the  faid  Katherine  Edwards  his  intended 

wife   to  be  begotten,  feverally,  fucceffivcly,  and   in   remainder^ 

one  after  another,  as  they  and  every  of  them  (hall  be  in  Icni- 

ority  of  age  and  priority  of  birth,  and  of  the  fcveral  and  re- 

fpedllye  heirs  of  the  body  and  bodies  of  all  and  every  fuch  fon 

and  fons  lawfully  ifliiing ;   the  elder  of  fuch  fons,  and  the  heirs 

of  his  body  iifuing,  being  always  to  be  preferred  and  to  take 

before  the  younger  of  fuch  fons,  and  the  heirs  of  his  or  their 

body  or  bodies  ifruing  ;  and  for  default  of  fuch  iHTue,  then  to  the 

Remainder   ^^  ^^^  behoof  of  all  and  every  the  daughter  and  daughters  of 

dauehtcn      ^^^  ^**^  John  Barker  on  the  body  of  the  (aid  Katherine  Edwards 

.    his  intended  wife  to  be  begotten,  to  be  equally  divided  between 

^ tenants  in  ^Ij^j^     (if  more  than  one,)  (hare  and  ihare  alike,  as  tenants  in 
comtnon,  m  ^,  ,.'  ir^i_r         ij 

1^.  common  ana  not   as  jomt-tcnants,  and  ot   the  ieveral  ana  re- 

fpe£live  heirs  of  the  body  and  bodies  of  all    and   every  fuch 
daughter  and  daughters  lawfully  iifuing :  and  for  default  of  fuch 
to  thcTuf'    *^"«»  ^^^  }^  ^^^  "^*^  ^^^  behoof  of  the  heirs  of  the  body  of 
hand  in  iiil :  ^'"^  ^^^  ^^'^^  John   Barker  lawfully  iifuing  :  and  for  default  of 
Remainder   fuch  heirs,  then  to  the  ufe  and  behoof  of  the  faid  Cecilia,  the 
to  tFie  huf.   wife  of  the  faid  Abraham  Barker,  and  of  her  heirs  and  afligns 
hand'*  mo-    f^yj.  ^y^^^     Titih  as  to,  for,  and  concerning  the  term  of  five  hun- 
Tbe  "uftof  ^''^^  years  herein-before  limited  to  the  faid  Charles  Browne  and 
the  term       Richard  More,  their  executors,  adminiilrators,  and  affigns,  as 
declared  i     aforefaid,  it  is  hereby  declared  and  agreed  by  and  between  afl 
the  faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to 
them  upon  the  truils,   and  to  and  for  the  intents  and  purpofe89 
and  under  and  fubjed^  to  the  provifoes  and  agreements,  herein- 
after   mentioned,  exprefTed,   and  declared,  of  and    concerningr 
•the-  fame  :  that  is  to  fay,  in  cafe  there  (hall  be  an  eldeil  or  only 
fon  and  one  or  moi^  other  child  or  children  of  the  faid  John  Bar* 

kcr 
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leer  on  the  body  of  the  faid  Katherine  his  intended  wife  to  be    N^  It 
begotten^  then  upon  truft  that  they  the  faid  Charles  Browne  and  *"  '"v*  "^ 
Richard  More,  their  executors,  adminiflratdrs,  and  aiSgns,  by  *?  "'^  f** 
fale  or  mortgragc  of  the  faid  term  of  five  hundred  years,  or  by  "^* 
fuch  other  ways  and  means  as  they  or  the  furvivor  of  them,  or  chlidiea.  - 
the  executors  or  adminiftrators  of  fuch  fufvivor,  (hall  think  fit, 
ihall  and  do  raife  and  levy,  or  borrow  and  take  up  at  intereft, 
the  fum  of  four  thoufand  pounds  of  lawful  money  of  Great  Brt* 
tain,  for  the  portion  or  portions  of  fuch  other  child  and  children 
(befides  the  elded  or  only  fon)  as  aforefaid,  to  b^  equally  di- 
vided between  them  (if  more  than  one)  ihare  and  fhare  alike; 
the  portion  or  portions  of  fuch  of  them  as  (hall  be  a  fon  or  fons  payable  «r 
to  be  paid  at  his  or  their  refpeftive  age  or  ages  of  twenty-one  <^'**^ 
years  %  and  the  portion  or  portions  of  fuch  of  them  as  Hull  be  ^'"**> 
a  daughter  or  daughters  to  be  paid  at  her  or  their  refped^ive  age 
or  ages  of  twenty*one  years,  or  day  or  days  of  marriage,  which 
ihall  firft  happen.     And  upon  this  further  truft,  that  in  the  mean  with  maSa. 
time  and  until  the  fame  portions  fhall  become  payable  as  afore-  tenance  jc 
faid,  the  faid  Charles  Browne  and  Richard  More,  their  execu*  ^  "'*  ^ 
torSf  adminiftrators,  and  ailigns,   (hall  and  do,  by  and  out  oi^^^*^* 
the  rents,  iffues,  and  profits  of  the  premifes  aforefaid,  raife  and 
levy  fuch  competent  yearly  fum  and  iums  of  money  for  the  main* 
tenance  and  education  oi  fuch  child   or  children,  as  (hall  not 
exceed  in  the  whole  the  in^ercft  of  their  rcfpcftive  portions  after 
the  rate  of  four  pounds  in  the  hundred  yearly.     |dro)li1ieb  al*  ,^4  Veneiit 
ways,  that  in  cafe  any  of  the  fame  children  (hall  happen  to  die  of  furviw- 
before  his,  her,  or  their  portions  (hall  become  payable  as  afore-  &*?• 
faid,  then  the  portion  or  portions  of  fuch  of  them  fo  dying  (hidi 
go  and  be  paid  unto  and  be  equally  divided  among  the  furvivor 
or  furvivors  of  them,  when  and  at  fuch  time  as  the  original  por- 
tion or  portions  of  fuch  furviving  child  or  children  (hall  become 
payable  as  aforefaid.     ^rotlMH  alfo,  that  in  cafe  there  (hall  '^"o  f*^ 
be  no  fuch  child  or  children  of  the  faid  John  Barker  on  the  body  *^*'*^» 
of  the  faid  Katherine  his  intended  wife  begotten,  beiides  an  eldeii 
Xiv  only  fon;   or  in  cafe  all  and  every  fuch  child  or  children  or  if  all  die 
(hall  happen  to  die  before  all  or  any  of  their  faid  portions  (hall 
become  due  and  payable  as  aforefaid ;  or  in  cafe  the  faid  por-  ^  *(  ** 
tions,  and  alfo  fuch  maintenance  as  aforefaid,  (hall  by  the  faid  P*!'^'^*  ^ 
Charles  Browne  and  Richard  More,  their  executors,  adminiitra-      ^  ' 
tors,  or  ailigns,  be  raiifed  and  levied  by  any  of  the  ways  and 
means  in  that  behalf  afore-mentioned ;  or  in  cafe  of  the  fame*  by  «  paid, 
fuch  perfon  or  perfons  as  (hall  for  the  time  being  be  next  in  re- 
verfion  or  remainder  of  the  dame  premifes  expe6^ant  upon  the 
faid  term  of  Eye  hundred  years,  (hall  be  paid,  or  well  and  duly  orfecuwdbf 
fecured  to  be  paid»  according  to  the  true  intent  and  meaning  the  perPm 
.of  thefc  prefents  ;  then  and  in  any  of  the  faid  cafes,  and  at  all  "*'!^  *"  '•- 
times  thenceforth,  the  (aid  term  of  &ve  hundred  years,  or  fo  much  '^^'^^VJ 
•thereof  as  (hall  remain  unfold  or  undifpofed  ot  for  the  purpofes  of^the  term 
aforefaid,  (hall  ceafcy  determine^  and  be  utterly  void  to  all  intents  to  ceoie. 

and 
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N».  II*  and  pmpofett  any  thing  herein  contained  to  the  eoatnuy  dicraoF 
U*  %■■  ■■■<  in  any  wife  notwithftanding.  |ftcobl1KII  alfo,  and  it  it  hon^iy 
CraJHiofi,  further  declaied  and  a^ecd  hy  and  between  all  the  faid  partiei 
^^'^^'^  to  ihefc  prrfentf,  that  m  cafe  the  faid  Abraham  Barker  or  Ce- 

StcJr '**    ^^^^  ****  ^^*  "^  *"7  ^'"^  during  thetr  liTet,  or  xh^  )ife  of  the 

•r«iitc4  itai\  AirriTor  of  thenu  With  the  i^probation  of  the  faid  David  £d» 

^voidyM   wards  and  Francis  Golding«   or  the  furrivor  of  them,    or  the 

l^tH'tng        cieciitorf  and  adminiftrators  of  fuch  furriyor,  ftiaD  fettle>  coavcyt 

^^mdT^   and  afiiire  other  knds  and  tenements  of  an  eftate  of  inheritance 

Inlwebre-  ""  fee-fimp]c»  in  poflefliont  in  fome  convenient  place  or  places 

cotnpcale.    within  the  realm  of  England,  of  equal  or  better  value  than  the 

faid  capital  meffuagCt  landt»  tenements,  hereditaments,  and  pre^ 

mifesy  hereby  granted  and  releafed,  and  in  lieu  and  recompenfiB 

thereof,  unto  and  for  fuch  and  the  hke  ufes,  intents,  and  pur- 

pofes,  and  upon  fuch  and  the  like  trufts,  as  the  faid  capital  mef- 

luaffe,  lands,  tenements,  hereditaments,  and  premifes  are  hereby 

leturd  and  aifured  unto  and  upon,  then  and  ia  fuch  cafe,  and 

at  all  times  from  thenceforth,  all  and  every  the  ufe  and  ufei^ 

tniil  and  trufts,  eftate  and  eftates  hereia^before  limited,    ex- 

prcfled,  and  declared  of  or  concerning  the  fame,  (hall  ccafe, 

determine,  and  be  utterly  void  to  all  intents  and  purpofes  ;  and 

the  fame  capital  mefiuage,    lands,    tenements,    hexrditamcnts^ 

and  premifes,  (hall  from  thenceforth  remain  and  be  to  and  for 

the  only  proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or 

Cecilia  kis  wife,  or  the  fnrvnror  of  them,  fo  fettling,  conveying, 

•od  aifuring  fudi  other  lands  and  tenements  as  aforeiaad,  and  of 

his  or  her  neirs  and  affigns  for  ever ;  and  to  and  for  no  other 

«fe,  intent,  or  purpolie  whatfoever ;  an^r  thing  herein  contained 

Covomt  to  to  the  contrar]r  thereof  in  any  wife  notwitliftauding.     9n%  Cat: 

liv/alioc.   the  confiderations  aforefidd,  and  for  barring  aB  eftatea-tail,  and 

all  remainders  or  revcrfions  thereupon  espeoant  or  depending, 

if  any  be  now  fubfi(Ung[  and  unbarred  or  otherwife  nndetcr* 

mmea,  of  and  in  the  bud  capital  meffuage,  lands,   tenements, 

hereditaments,  and  premifes,  hereby  granted  and  rdeafed,  or 

mentioned  to  be  hereby  granted  and  rdeafed,  or  any  of  them, 

or  any  part  thereof,  the  faid  Abraham  Barker  for  hitofdf  and 

the  hid  Cecilia  his  wife,  his  and  her  hdr^,  executors,  and  ad* 

miniftratofs,  and  the  f«d  John  Barker  for  himfelf,  his  heiri^ 

executors,  and  adminiftrators,  do,  and  each  of  them  doth,  re- 

fpe6tivdy  covenant,  promife,  and  grant,  to  and  with  the  bid 

David  £dwatds  and  Frands  Goidinsry  their  heirs,  executors,  and 

«dminiftrators,  by  thefe  prdents,  that  they  the  faid  Abgrahaa 

Barker  and  Cecilia  his  wife,  and  John  Baiker*  Aall  and  wiD, 

at  the  cofts  and  charges  of  the  iaid  Abiaham  Barker,  befosc 

the  end  of  Michaelmas  term  next  enfuing  the  date  hereof,  ao- 

knowlege  and  levy,  before  his  majcfty's  jaftices  of  the  court  of 

common  pleas  at  Weftminfter,  one  or  more  fine  or  fines,  ySir  af^ 

mzance  at  droit,  tome  ceOf  lie.  with  prodaiinrtions  accordbg  t^ 
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the  fonn  of  the  ftatntet  in  that  cafe  made  and  provided^  and  the    N*.  IL 
ufiial  courfe  of  fines  in  fuch  cafes  accuftomedy  unto  the  faid  Da-  '— "w*  '-^ 
vid  Edwards*  and  his  heirs,  of  the  faid  capital  meffuage,  lands* 
tenements*  hereditaments*   and  premifes*  by  fuch  apt  and  con- 
venient names*  quantities*  qualities*  nun^ber  of  acres*  and  other 
defcriptions  to  afcertain  the  fame*   as  (hall  be  thought  meet; 
which  faid  fine  or  fines,  fo  as  aforefaid*  or  in  any  other  manner 
kvied  and  acknowlegcd*  or  to  be  levied  or  acknowleged*  (hall 
be  and  enure*  and  (hall  be  adjudged*  deemed,  conftrued*  and 
taken*  and  fo  are  and  were  meant  and  intended,    to  be  and 
enure*  and  are  hereby  declared  by  all  the  faid  parties  to  thefe 
l^reCentB  to  be  and  enure*  to  the  ufe  and  behoof  of  the  faid  Da- 
mA  Edwards*  and  his  heirs  and  aiiigns ;  to  the  intent  and  pur« 
pofe  that  the  faid  David  Edwards  may,   by  virtue  of  the  faid 
fine  or  fines  fo  covenanted  and  agreed  to  be  levied  as  aforefaid* 
be  and  become  perfe6^  tenant  of  the  freehold  of  the  faid  capital  I'n  orHer  to 
neffuage*  lands*  tenements*  hereditaments,   and   all  other  the  makr  Ate- 
premifest  to  the  end  that  one  or  more  good  and  pcrfcdt  common  "^'^  5«  «*« 
i«covery  or  recoveries  may  be  thereof  had  and  fuffercd*  in  fuch  ^'■'*'">'»*>»*« 
manner  as  is  herein-after  for  that  purpofe  mentioned.     And  it  is  l^^^^^ 
hereby  declared  and  a^eed  by  and  between  all  the  faid  parties  fuSacdi 
to  thefe  prefents*  that  it  (hall  and  may  be  lawful  to  and  for  the 
faid  Francis  Golding*  at  the  coils  and  charges  of  the  faid  Abra* 
liam  Barker,  before  the  end  of  Michaelmas  term  next  enfuing 
die  date  hereof*  to  fue  forth  and  profecnte  out  of  his  majcily's 
high  court  of  chancery  one  or  more  writ  or  writs  of  entry  fur  dtf% 
fnfin  en  h  fofiy  returnable  before  his  majefty's   juftices  of  tne 
court  of  common  pleas  at  Wcftminfler*  thereby  demanding  by 
apt  and  convenient    names*    quantities*    qualities*     number  of 
•cres*  and  other  defcriptkms*  the  faid  capital  melfuage*  lands* 
tenements*  hereditaments*  and  premifes*  againft  the  faid  David 
Edwards ;   to  which  laid  writ*  or  writs*  of  entry  he  the  faid 
David  Edwards  ihall  appear  gratu,  either  in  his  own  proper 
•  perfon*  or  by  his  attorney  thereto  lawfully  authorized*  and  vouch 
over  to  warranty  the  faid  Abraham  Barker  and  Cecilia  his  wife* 
and  John  Barker ;  who  (hall  alfo  ^atii  appear  in  their  proper 
fKifons*    or  by  their  attorney  or   attorneys*   thereto  lawfidly 
authorized*  and  enter  into  the  warranty*  and  vouch  over  to  war« 
tanty  the  common  vouchee  of  the  fame  court ;  who  (hall  aUb 
appnr*  and  af^er  tmpariance  (hsdl  make  ddfault :  fo  as  judgment 
ihall  and  may  be  thereupon  had  and  given  for  the  faid  Francis 
Ooldiiig*  to  recover  the  (aid  capital  meffuage*  lands*  tenements, 
Itereditaments*  and  premifes*  againft  the  faid  David  Edwards, 
aod  for  him  to  recover  in  vadue  a?ainft  the  faid  Abraham  Barker 
and  Cecilia  his  wife*  nid  John  Barker*  and  for  them  to  recover 
in  value  agamil  th«  faid  common  vouchee*  and  tliat  execution 
(hall  and  may  be  thereupon  awarded  and  had  accordingly*  and 
all  and  every  Uber  a&  and  thing  be  done  and  executedy  needful 

14  and 
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H*.  II.    ^^  requisite  for  the  fuffering  and  perfeding  of  fuch  coiirinoft 

y  -^-     «  recovery  or  recovcncs,  with  vouchers  as  aforefaid.     And  it  u 
hereby  further  declared  and  agpreed  by  and  between  all  the  (i^A 
10  enure       parties  to  thefe  prefents^  that  immediately  from  and  after  the 
luffering  and  perfedUng  of  the  faid  recovery  or  recoveries*  fo  ms 
aforefaid,    or  in  any  other  manner,    or  at  any  other  time  or 
times,  fuSered  or  to  be-fuffered,  as  well  thefe  prefents  and  the 
affurance  hereby  made,  and  the  faid  fine  or  fines  fo  covenanted 
to  be  levied  as  aforefaid,  as  alfo  the  faid  recovery  or  recoverieaf 
and  alfo  all  and  every  other  fine  or  fines^  recovery  and  reco- 
veries, conveyances,  and  affurances  in  the  law  whatfoever  here* 
tofore  had,  made,  levied,   fuffered,  or  executed,  or  hereafter 
to  be  had,  made,  levied,  fuffered,  or  executed,  of  the  (aid  ca- 
pital meifuage^  lands,  tenements,  hereditaments,  and  premtfcst 
or  any  of  them,  or  any  part  thereof^  by  and  between  the  faid 
parties  to  thefe  prefents  or  any  of  themi  or  whereunto  they  or 
any  of  them  are  or  (hall  be  parties  or  privies^  fhall  be  and  eniirt* 
and   fliall  be  adjudged,  deemed,  conllrued,  and  taken,  and  €» 
are  and  were  meant  and  intended,  to  be  and  enurc^  and  the  rc- 
Coveror  or  recovcrors  in  the  faid  recovery  or  recoveries  named 
or  to  be  named,  and  his  or  their  heirsy  ihaU  (land  and  be  feifcd 
of  the  faid  capital  meffuage,  lands,  tenements,  hereditamentSf 
to  tbe  pr^-    and  premifes,  and  of  every  part  and  parcel  thereof,  to  the  ufes» 
cedii^  ufes    upon  tKe  tnifts,  and  to  and  for  the  intents  and  purpofes,  and 
w  this  deed,  ^j,  j^,.  ^^^j  fubjcdl  to  the  provifoes,  limitations,  and  a^eementa* 
herein-before  mentioned,  exprefTcd,  and  declared,  ot  and  con- 
Other  cove-  cerning  the  fame.     9nt  the  faid  Abraham  Barker,  party  here- 
Bancs  i         unto,  doth  hereby  for  hin:ifelf,  his  heirs,  executors,   and  admi- 
niilrators,  further  covenant,   promife,  grant  and  agree,  to  and 
With  the  faid  David  Edwards  and  Francis  Golding,  their  heirs^ 
executors,  and  adminidrators,  in  manner  and  form  following  ; 
for  quiet  en*  that  is  to  fay,  that  the  faid  capital  meifuage,  lands,  tenements^ 
jo}ineat,      hereditaments,  and  premifes,  (ha^  and  may  at  all  times  hereafter 
remain,   continue,  and  be,  to  and  for  the  ufes  and  purpojea, 
upon  the  trufts,  and  under  and  fubjc6l  to  the  provifoes,  limiui- 
.tions,  and  agreements,  herein-before  noentioned,  expreflcd,  and 
.declared,  of  and  concerning  the  fame  ;  and  (hall  and  may  be 
peaceably   and  quietly    had,    held,    and   enjoyed  accordingly, 
without  any  lawful  let  or  interruption  of  or  by  the  faid  Abraham 
Biyker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  or 
aifigns,  or  of  or  by  any  other  perfon  or  perfons  lawfully  claim* 
zng  .or  to  claim  from,  by,  or  under,  or  m  trufk  for  him,  her« 
them*  or  any  of  them  ;  or  from,  by,  or  under  his  or  her  ancef- 
free  from     tors,  or  any  of  them  |  and  (hall  fo  remain,  continue,  and  be, 
Incum.        free  and  clear,  and  freely  and  clearly  acquitted,  esEonerated,  and 
kraiKcs )      .diiicharecd,  or  otherwife,  by  the  faid  Abraham  Barker  or  Cccflia 
his  wite,  parties  hereunto,  his  or  her  heirs,  executors,  or  admi* 
niftrators,  well  and  fufficiently  faved,  defended,  kept  harmleft, 

and 
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and  indemnified  of,  from,  and  againft  all  former  and  other  g'lhr^  tJ\  H* 
grants,  bargains,  fales,  leafes,  mortgages,  eflates,  titles,  trou-  v.  iigiff^ 
Sles,  charges,  and  incumbrances  whatloever,  had,  made,  donct 
committed,  occafioned>  or  fiiifered,  or  to  be  had,  made,  done, 
committed,  occafloned,  or  fufFcrcd,  by  the  faid  Abraham  Bar- 
ker or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  any  of 
them,  or  by  his,^  her,  their,  or  any  of  their  aft,  means,  affent, 
confent,  or  procurement :  3nll  tlioreobct  that  he  the  faid  Abra-  and  for  (at* 
ham  Barker  and  Cecilia  his  wife,  parties  hereunto,  and  his  therafliir- 
or  her  heirs,  and  all  other  pcrfons  haViug  or  lawfully  daiming,  *"^'* 
or  which  (hall  or  may  have  or  lawfully  claim^  any  eftate,  right, 
title,  truft,  or  interell,  at  law  or  in  equity,  of,  in^  to,  or  out 
of  the  faid  capital  raeiTuage,  lands,  tenements,  heredhaments, 
&nd  prcmifes,  or  any  of  them,  or  any  part  thereof^  by  6r  under 
or  in  truft.  for. him,  her^  them,  or  any  of  them,  or  by  or  under 
his  or  her  anceftors  or  any  of  them,  (hall  and  will  from  time  to 
tifhe,  and  at  all  times  hereafter,  upon  every  reafonabje  requell, 
and  at  the  cods  and  charges  of  the  faid  David  Edwards  and 
Francis  Golding,  or  either  of  them,  their  or  cither  of  their 
heirs,  executors,  or  adminiftrators,  make,  do,  and  execute',  oi*' 
caufe  to  be  made,  done,  and  executed,  all  fuch  further  and 
other  lawful  and  rcafonable  a6ls,  deeds,  conveyances,  and  afTur- 
ances  in  the  law  whatfoever,  for  the  further,  better,  more  per- 
fcft,  and  abfolute  granting,  conveying,  fettling,  and  affuring 
of  the  fame  capital  meiTuage,  lands,  tenements,  hereditaments, 
and  prcmifes,  to  and  for  the  ufes  and  purpofe8,«upon  the  trufts, 
and  under  and  fubjedt  to  the  provifoes,  limitations,  and  agree- 
ments berein-beforc  mentioned,  expreffed,  and  declared,  of  and 
concerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  execu-* 
tors,  or  admtnidrators,  or  their  or  any  of  their  counfcl  learned 
in  the  law,  Ihall  be  reafonably  adviled,  devifed,  or  required  :  fa 
as  fuch  further  aflurances  contain  in  them  no  further  or  other 
warranty  or  covenants  than  againft  the  perfon  or  perfons,  his, 
Ker,  or  their  heirs,  who  (hall  make  or  do  the  fame ;  and  fo  as 
the  party  or  parties,  who  (hall  be  requeftcd  to  make  fuch  further 
aifurances,  be  not  compelled  or  compellable,  for  making  or 
doing  thereof,  to  go  and  travel  above  five  miles  from  his, 
her,  or  their  then  refpe£^ive  dwellings,  or  places  of  abode. 
f^rObil^eD  iaCti^,  and  it  is  hereby  further  declared  and  agreed  Power  of  re. 
by  and  between  all  the  parties  to  thefe  prefents,  that  it  (hall  vocation, 
and  may  be  lawful  to  and  for  the  faid  Abraham  Barker  and  Ce- 
cilia his  wife,  John  Barker  and  Katherine  his  intended  wife, 
and  David  Edwards,  at  any  time  or  times  hereafter,  during 
their  joint  lives,  by  any  writing  or  writings  under  their  refpec- 
tive  hands  and  feals,  and  attefted  by  two  or  more  credible  wit- 
ticffes,  to  revoke,  make  void,  alter,  or  change  all  and  every 
or  any  the  ufc  and  ufes,  oftate  and  eftates,  herein  and  hereby 
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V^.  IL  before  limited  and  declared*  or  mentioiied  or  mtendcd  to  be  £• 
Wn^ii^ii^  mited  and  dedared»  of  and  in  the  capital  mefluage,  kndtt  te- 
■ementty  hereditaments,  and  premifes  afbffcfaid»  or  of  and  in 
any  pait  or  parcel  thereof,  and  to  declare  new  and  other  n&i  of 
the  Tame,  or  of  any  part  or  pared  thereof,  any  thimr  hemn 
contained  to  the  contrary  thereof  in  any  wife  notwithftanding. 

CoBfl^fiim.  Jjn  WtncCi  whereof  the  oarties  to  thele  prefiena  their  hands  and 
fcads  have  fttbicribed  and  iet,  the  day  and  year  firft  above  writtou 


Sealed,  and  delivered,  being 
firft  duly  ftamped,  in  the 
prefence  of 
George  Carter. 
WiDiui  Browne. 


Abraham  Barker.  (L*  S.' 

Cediia  Barker.  (L.  S.^ 

David  Edwards.  fl..  S.| 

Francis  Golding.  f  L.  S.* 

Charles  Browne*  \^  ^ 

Richard  More.  I L.  &J 

John  Barker.  (^  ^^ 
Katberine  Edwards*  (L.  &' 
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N«.  III. 

» 

^i^  Obligation,  or  Bond,  wUb  CouDirtos  for 

the  Paymeni  of  Money. 

"^^giOWi  all  men  by  thefe  prefents^  that  I  David  Edwards 
^^  of  Lincoln's  Inn  in  the  county  or  Middlefex,  ef<Juire,  am 
held  and  firmly  bound  to  Abraham  Barker  of  Dale  Hall  in  the 
<:ounty  of  Norfolk,  efquire,  in  ten  thoufand  pounds  of  lawful 
money  of  Great  Britain  to  be  paid  to  the  faid  Abraham  Bar- 
ker, or  his  certain  attorney,  executors,  admiiiiftrators,  or  af« 
figns ;  for  which  payment  well  and  truly  to  be  made,  I  bind 
myfelf,  my  heirs,  executors,  and  adminiftrators,  firmly  by  thefe 
prefents,  iealed  with  my  feal.  Dated  the  fourth  day  of  Scp- 
tcml)er  in  the  twenty-firft  year  of  the  reign  of  our  fovereign 
lord  Gkorge  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  fcven  hundred, 
and  fbrty-feven. 

%\^  COnHttfOtt  of  this  obligation  is  fuch,  that  if  the  above* 
bounden  David  Edwards,  his  heirs,  executors,  or  adminiftra- 
tors, do  and  Aiall  well  and  truly  pay,  or  caufe  to.  be  paid,  unto 
the  above  named  Abraham  Barker,  his  executors,  adminiilra- 
tors,  or  afligns,  the  full  fum  of  five  thoufand  pounds  of  lawful 
Britifh  money,  with  lawful  intercft  for  the  fame,  on  the  fourth 
4ay  of  March  next  enfuing  the  date  of  the  above  written  obli- 
gation, then  this  obligation  fhall  be  void  and  of  none  effefi,  or 
dfe  fhaU  be  and  remain  in  full  force  and  virtue.. 

Sealed,  and  delivered,  being  David  Edwardp.   (L.S.) 

firfl  duly  ftamped,  in  the 
prefence  of 

George  Carter. 

William  Browne. 
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N°.  IV. 

A  Fine  of  Lands  fur  Cognizance  dc  Droit, 

come  ceo,  6f  r. 

J  I.    IVrit  of  Covenant i  or  Praecipe. 

^C^ttfl^4E  the  fecond»  by  the  grace  of  God  of  Great 
^*^  Britain,  France,  and  Ireland  king,  defender  of*  the  faith, 
and  fo  forth,  to  the  (heriff  of  Norfolk,  greeting.  Contnunt^ 
Abraham  Baiker,  efquire,  and  Cecih'ahis  wife,  and  John  Barker, 
efquire,  that  juftly  and  without  delay  they  perform  to  £>avid 
Edwards,  efquire,  the  covenant  made  between  them  of  two 
roefTuages,  two  gardens,  three  hundred  acres  of  bnd,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pafturc,  and  fifty 
acres  of  wood,  with  the  appurtenances,  in  dale  $  and  unless 
they  fhall  fo  do,  and  if  the  laid  David  Hiall  gi'vt  you  fecunty 
of  profecuting  his  claim,  then  fummon  by  good  fummoners  the 
faid  Abraham,  Cecilia,  and  John,  that  they  appear  before  our 
juftices,  at  Wcftminfter,  from  the  day  ot  St.  Michael  in  one 
month,  to  ftiew  wherefore  they  have  not  done  it :  and  have  yon 
there  the  fummoners,  and  this  writ.  tQitne(0  ourfelf  at  Wcft- 
minifter  the  ninth  day  of  06iober,  in  the  twenty-firft  year  of  our 
*  reign. 

Summoners  of  the  "J 
Sheriff^*      Pledges  of    IJohrtDoe.  within  named  A- f  John  Den. 

return.        profecution.  3  Richard  Roe.       braham,     Cecilia,  f  Richard  Fciu 

and  John.  j 

§,  2.    7'he  Licence  to  agree. 

Norfolk,  1  IDato(t)  4Et)tDarDi0,  efquire,  gives  to  the  lord  the 
to  wit.  5  king  ten  marks,  for  licence  to  agree  with  Abra- 
ham Barker,  efquire,  of  a  plea  of  covenant  of  two  mefluagres, 
two  grardcns,  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  of  paflure,  and  fifty  acres  of  wood, 
with  the'  appurtenances,  in  Dale. 

^.3.    Tie  Concord* 

9nD  t^  agreement  (0  (uc\)y  to  wit,  that  the  aforefald  Abra- 
ham, Cecilia)  and  John^  have  acknowleged  the  aforefaid  teoe- 
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mcntS)  with  the  appurtenances^  to  he  the  right  of  him  the  faid  N^  IV.. 
David*  as  thofe  which  the  faid  Davi4  hath  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia^  and  John ;  and  thofe  they  have  re- 
mifed  and  quitted  claim,  from  them  and  their  heirs,  to  the 
aforefaid  David  and  his  heirs  for  ever.  And  further,  the  fame 
Abraham,  Cecilia,  and  John,  have  granted,  for  thcmfelves  and 
their  heirs,  that  they  will  warrant  to  the  aforefaid  David,  and 
his  heirs,  the  aforefaid  tenements,  with  the  appurtenances* 
againft  all  men  for  ever.  And  for  this  recognition,  r^mife, 
quit-claim,  warranty,  fine,  and  agreement,  the  laid  David  hath 
given  to  the  faid  Abraham,  Cecilia,  ^nd  John,  two  hundred 
pounds  derling. 

§.  4.     The  Notfy  or  AhJlraS. 

Norfolk,  7  iCctlOeen  David  Edwards,  efquire,  complainant, 
to  wit.  3  and  Abraham  Barker,  efquire,  and  Cecilia  his  wife, 
and  John  Barker,  efquire,  deforciants,  of  two  meffuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  paiture,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale,  whereupon  a  plea  of .  cove- 
nant was  fummoned  between  them:,  to  wit,  that  the  faid  Abra- 
ham^ Cecilia,  and  John,  have  acknowleged  the  aforefaid  tene- 
ments, with  the  appurtenances,  to  be  the  right  of  him  the  faid 
David,  as  thofe  which  the  faid  David  hath  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia,  and  John ;  and  thofe  they  have  re« 
mifed  and  quitted  claim,  from  them  and^their  heirs,  to  the  afore- 
faid David  and  his  heirs  for  ever.  And  further,  the  fame  Abra- 
ham, Cecilia,  and  John,  have  grante4  for  themfelvcs,  and  their 
heirs,  that  they  will  warrant  to  the  aforefaid  David,'  and  his 
heirs,  the  aforefaid  tenements,  with  the  appurtenances,  againd 
all  men  for  ever,  ^nd  for  this  recognition,  remife,  quit -claim, 
warranty,  fine,  and  agreement,  the  faid  David  hath  given  to 
the  faia  Abraham,  CeciUa,  and  John,  two  hundred  poundi 
fierling. 

J.  5.     The  Foot i  Chirograph^  or  Indenture:  of  the  Yi'HZ. 

Norfolk,  7  Cbis  i0  tl^  final  agreements  made  in  the  court 

to  wit.  J  of  the  lord  the  king  at  Weftminfter,  from  the  day 
of  faint  Michael  in  one  month,  in  the  twenty-firft  ytar  of  the 
reign  of  the  lord  George  the  fecond,  by  the  grace  of  God 
of  Great  Britain,  France,  and  Ireland  king,  defender  of  the 
faith,  and  fo  forth,  before  John  Willes,  Thomas  Abney,  Thomas 
Burnet,  and  Thomas  Birch,  juflices,  and  other  faithful  fubjefls 
of  the  lord  the  king  then  there  prefent,  between  David  Edwards, 
efquire,  complainant,  and  Abraham  Barker,  efquire,  and  Ce- 
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N®.  IV.  cilia  his  wife,  and  John  Barker,  cfquirc,  deforciantSt  of  twtl 
'mefTuages,  two  gardens,  three  hundred  acres  of  land,  one  hun'* 
dred  acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty 
acres  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a 
plea  of  covenant  was  fummoned  between  them  in  the  faid  coiurt ; 
to  wit,  that  the  aforefaid  Abraham,  Cecilia,  and  John,  have 
acknowleged  the  aforefaid  tenements,  with  the  appurtenances^ 
to  be  the  right  of  him  the  faid  David,  as  thofe  which  the  faid 
David  hath  of  the  gift  of  the  aforefaid  Abraham,  Cecilia,  and 
John ;  and  thofe  they  have  remifed  and  quitted  datm,  finom 
them  and  their  heirs,  to  the  aforefaid  David,  and  his  heirs  for 
ever.  And  further,  the  fame  Abraham,  Cecih'a,  and  John,  have 
granted  for  themfelves  and  their  heirs,  that  they  will  warrant 
to  the  aforefaid  David  and  his  heirs,  the  aforefaid  tenements 
with  the  appurtenances,  againft  all  men  for  ever.  And  for  this 
recognition,  remife,  quit-claim,  warranty,  fine,  and  agreement, 
the  faid  David  hath  given  to  the  faid  Abraham,  Cecilia,  and 
John,  two  hundred  pounds  llerling, 

§,  6.     Proclamations 9    tndorfcd  upon  the  Ytti^f*  accor£ng  to 

the  Statutes. 

Cf)e  6r(t  proclamation  was  tnacle  th^  fixteenth  day  of  No- 
vember, in  the  term  of  faint  Michael,  in  the  twenty-firft  year  d 
the  king  withinwritten. 

Cbc  feconllL  proclamation  was  made  the  fourth  day  of  Fe- 
•bruar)'-,  in  the  term  of  faint  Hilary,  in  the  twenty-firft  year-  of 
the  king  withinwritten. 

Ctie  tl)iril  proclamation  v:zs  made  the  thirteenth  day  of  May, 
in  the  term  of  Eafter,  in  the  twenty-firft  year  of  the  king'  within- 
written. 

Ct)e  fourtl)  proclamation  was  made  the  twenty-eighth  day  of 
J\ine,  in  the  term  of  the  holy  Trinity,  in  the  twenty-feconrf 
year  of  the  king  withiawritt^a* 
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^N*.  V.  •    ^ 

A  common  Recovery  of  Lands  with  *  doul^l^  Voucher. 

§.  I.  Writ  of  Entry  fur  DifTeliin  in  the  Poft;  or  Pkaec|PI. 

/|tl<Cd)lB(64l^    the    («cond,    by  the   grace  of  God   of  Great 

^*^  Britain,  France,  and  Ireland  king,  defender  of  the  faiths 
and  fo  forth,  to  the  (heriff  of  Norfolk,  greeting.  ComttiaM 
David  Edwards,  efquirc,  that  juftly  aqd  without  delay  he  ren* 
dcrto  Francis  Golding^  clerk,  two  meffuages,  two  gardens,  three 
Kundred  acres  of  land,  one  hundred  acres  of  meadow,  two  hun- 
dred acres  of  pafture,  and  fifty  acres  of  wood,  with  the  appur^ 
tenances,  in  Dale,  which  he  claims  to  be  his  right  and  inherit- 
ance, and  into  which  the  faid  David  hath  not  entry,  unlefs  after 
the  diffeifin,  which  Hugh  Hunt  thereof  unjuflly,  and  without 
judgment,  hdth  made  to  the  aforefaid  Francis,  within  thirty 
years  now  laft  pad,  as  he  faith,  and  whereupon  he  complaint 
that  the  aforefaid  David  defoi-ceth  him«  And  unlef^  he  (hall  fo 
do,  and  if  the  faid  Francis  fhall  give  you  fecurity  ©r  profecuting 
his  claim,  then  fummon  by  good  fummoners'  the  laid  David^ 
that  he  appear  before  our  juftices  at  Weftminfter  on  the  o6lave 
of  faint  Martin,  to  fhew  wherefore  he  hath  not  done  it :  and 
have  you  there  the  fummoners,  and  this  writ.  ilStitneb  ourfelf 
at  Weftminllcr,  the  twenty-ninth  day  of  Odiobcr,  in  the  twcnty- 
firft  year  of  our  reign- 
Pledges  of  7  John  D0C4  Summoners  of  the  C  John  Den,  Sherltf'* 
profecutioD.  j  Richard  Roe.    withinnamed  David.  \  Richard  Fen,  «t«'«*  - 

« 

J.  s.    ExempUficatlon  of  the  Recovery  RoU. 

'  0(C;D1RC0  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  fa^ith,  and 
fo  forth,  to  all  to  whom  thefc  our  prefent  letters  (hall  come, 
greetin|r.  i^notO  ^e,  that  amon^  the  picas  of  land  enrolled  ac 
Weftmmfter,  before  Sir  John  Willes,  knight,  and  his  fellows, 
our  juftices  of  the  bench,  of  the  term  of  faint  Michael,  in  the 
twenty-fir  ft  year  of  our  reign,  ^pon  the  fifty-fecond  roll  it  is 
thus  contained.     Clitt^  returnable  on  the  odavc  of  faint  Mar-     ^ 

*  Note,  that  if  the  recovery  be  bad  widi  fingle  vottcher,  the  parts  mtfked 
"  thus**  in  ^.  a*  are  omitted. 
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JP. V»    tin.     il^Otfolbi  to  wit:   Francis  Golding,  clerk,  in  his  proper 
%i    ■^^iJperfoii  dcm;;iudtth   againlt   David  Edwards,   efquirc,   two  ovef- 
Drmand      iuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred 
^inft  die   acres  of  meadow,  two  hundred  acres  of  pailure,  and  fifty  acres 
of  wood,    with  the  appurtenances,    in   Dale,  as  his  right  and 
inheritance,   and  into  which   the   faid   David   hath   not   entry, 
unlefs  after  the  diifcifm,  which   Hugh  Jiunt  thereof  unjuftly, 
and  without  judgment,  hath  made  to  the  aforefaid  Francis,  with- 
in th^y  years  now  lait  paiL     And  whereupon  he  faith,  that  he 
himfelf  was  feifed  of  the  tenements  aforefaid,  with  the  appurte- 
nances, in  hi^  demcfnc  as  of  fee  and  right,   in  time  of  peace, 
in  the  time  of  the  lord  the  king  that  now  is,  hy  taking  the 
Ifolea.        profits  thereof  to  the  value   [*  of  fix  ihillings  and  eight  pence, 
and  more,  in  rents,  corn,  and  grafs:}  and  into  which  [jihe  faid 
David  hath  not  entry,  unlefj  as  aiorefaid  zj  and  thereupon  he 
Defence  of  hringtth  fuit^  [and  good  proof]].     9nD  the  faid  David  in  his 
cbe  ucoric.   proper  perfon  comes  and  defeudeth  his  right,  when  [and  where 
^  It    fhall  behove   him,]    and.  thereupon   voucheth   to   warranty 

•*  Wjriaocy  *'  1°^"  Barker,  efquirc  ;   who  is  at  prcfent  here  in  court  in  his 
'  <'  proper  perfoo,  and  the  tenements  aforefaid  with  the  appurte- 
**  nances  to  him  freely  warranteth,    [and  prays  that  the  faid 
MDemiind    *^  Francis  may  count   againlt  him].      HtlD  hereupon   the  faid 
••  ag  linft  the  *«  Francis  demandeth  againil  the  faid  John,  tenant  by  his  own 
**  '0"^^-«'  "  warranty,  the  tenements  aforefaid  with  the  appurtenances,  in 
*«Cojnt.     "  form  aforefaid,  ^c.     And  wheraupon  he  faith,  that  he  him- 
**  felf  was  feifed  of  tlie  tenements  aforefaid  with  the  appurte- 
^^  nances,  in  his  demefne  as  of  fee  and  right,  in  time  of  peace, 
**  in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the 
•*  profits  thereof  to  the  value,  bfc.     And  into  which,  ^c,    '  And 
*'  Defence    *'  thereupon  he  bringeth  fuit,  Cffr.    3nD  the  aforefaid  John,  te- 
•»ofche       "  nant  by  his  own  warranty,  defends  his  right,  when,  ^c,  and 
*'  '<'«*^*i«^-  <*  thereupon  he  further  voucheth  to  warranty"  Jacob  Morland ; 
*•  vou^h-r    ^^^*^  '*  prcfent  here  in  court  In  his  proper  perfon,  and  the  tcne- 
V^dZTAniy',    Slants  aforefaid,  with  the  appurtenances,  to  him  freely  warrant- 
eth,  ^r.     9nD   hereupon  the   faid  Francis  demandeth  againft 
Demand      ^y^^  ^^^^  Jacob,. tenant  by  his  own  warranty,  the  tenements  aforc- 
•omroan      ^^^*^*  ^^^  ^^^^  appurtenances,  in  form  aforefaid,  ^c.   And  wherc- 
vouchce.      upon  he   fuith,   that   he  himfelf  was   feifed   of  the   tenements 
Co«inc.         aforefaid,  with  the  appurtenances,  in  his  demefne  as  of  fee  and 
right,  in  time  of  peace,  in   the  time  of  the  lord  the  king  that 
now  is,  by  taken  the  profits  thereof  to  the  value,  CfTr.     And 
Defence  of  j^j^^  ^^^^^      ^^^     ^^^  thereupon  he  bringeth  fuit,  tfc.     3s) 
the  common  ,         r      r  •  i    f       i  i       i  •  ^  *  i  r     i     i  • 

wuchce.      *"^  atorclaid  Jacob,   tenant  by  his  own  warranty,  defends  his 

right,  when,   crV.     And  faitli  that  the  aforefaid  Hii?h  did  not 

dilFeife  the  aforefaid   Francis  of  the  tenements  aforelaid,  as  the 

pre^  ffjr/     aforefaid  Francis  by  his  writ  and  count  aforefaid  above  doth  fup- 

*  The  daufcs,  between  hooks,  are  ns  othcrwife  exprefled  in  the  recsrd  thaa 
by  an  Ssfc. 
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pbfe :  and  of  this  he  puts  himfelf  upon  the  country*    3nll  tlic   N°.  V. 
aforcfaid  Francis  thereupon  craveth  leave  to  imparl ;  and  he  hath^"    '>*'    *^ 
it.     And  afterwards  the  aforefaid  Francis  comet b  again  here  into'°™P*''*n«' 
court  in  this  fame  term  in  his  proper  perfon,  and  the  aforefaid  ^^ 
Jacob,  though  folemnly  called,  cometh  not  again,  but  hath  de-^^^^jj^p 
parted  in  contempt  of  the  court,  and  maketh  default.     C()erefore 
it  f0  COnOltereH,  that  the  aforefaid  Francis  do  recover  his  ^*^^^'" /****f^]|! 
againft  the  aforelkid  David  of  the  tenements  aforefaid,  with  the  n^„^nt^  ' 
appurtenances :  and  that  the  faid  David  have  of  the  land  of  the  Recoftry  ia 
aforefaid  *^  John,  to  the  value  [|of  the  tenements  aforefaid ;]  Value. 
*'  and  further,  that  the  faid  John,  have  of  the  land  of  the  faid" 
Jacob  to  the  value  [of  the  tenements  aforefaid.]     And  the  faid 
Jacob  in  mercy.      9tl!l  hereupon  the  faid  Francis  prays  a  writ  Amerce- 
of  the  lord  the  king,  to  be  direfted  to  the  IherifF  of  the  county  "*"*• 
aforefaid,    to   caufe   him  to  have   full  feifin  of  the   tenements 
aforefaid  with  the  appurtenances :  and  it  is  granted  unto  him.  Award  of 
returnable   here   without   delay.      Afterwards,    that  is   to  ^•f'r^"^^^ 
the  twenty-eighth  day  of  Novetnber  in   this  fame  term,   here^^JJ^^ 
cometh  the  faid  Francis  in  his  proper  perfon ;    and  the  fherifF, 
namely  fir  Charles  Thompfon,   knight,  now  fendeth,    that  he 
by  virtue  of  the  writ  aforefaid  to  nim  dire6ied,  on  the  twenty- 
fourth  day  of  the  fame  month,  did  caufe  the  faid  Francis  to 
have  full  feilin   of  the  tenements  aforefaid  with  the  appurte- 
nances, as  he  was  commanded.     911  anti  flngttiat  which  pre- Exemplifi- 
mifes,  at  the  rcqueft  of  the  faid  Francis,  by  the  tenor  of  tnefc^^***"'**"** 
prefcnts  we  have  held  good  to  be  exemplified.      In  teftynony  **"**  * 
whereof  we  have  caufed  our  feal,  appointed  for  fealing  writs  in 
the  Bench  aforefaid,  to  be  affixed  to  thefe  prefents.      HSlttlieCs  ^V^^* 
fir  John  Willes,  knight,  at  Wellminfter,  the  twenty-eighth  day 
of  November^  in  the  twenty-firfl  year  of  our  reign. 

Cooke. 
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